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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  arxl  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubTished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart532  * 

RIN  3206-AG09 

Prevailing  Rate  Systems;  Aroostook, 
ME,  NAF  Wage  Area 

AGENCY:  Ofilce  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  an 
interim  regulation  to  abolish  the 
Aroostook,  Maine,  nonappropriated 
fund  (NAF)  Federal  Wage  System  wage 
area  and  to  redefine  Aroostook  and 
Washington  Counties,  Maine,  as  areas  of 
application  to  the  Cumberland,  Maine, 
NAF  wage  area  for  pay-setting  purposes. 
With  the  scheduled  closing  of  Loring 
Air  Force  Base  (AFB)  on  September  30, 
1994,  and  the  cmrent  downsizing  of  the 
Army  and  Air  Force  Exchange  Service 
and  Loring  AFB  Morale,  Welfare  and 
Recreation  Department,  there  will  not  be 
a  sufficient  number  of  employees  to 
conduct  the  wage  change  survey 
scheduled  for  July  1994  or  to  meet  the 
regulatory  requirements  for  a  survey 
area. 

DATES:  This  interim  rule  becomes 
effective  on  July  18, 1994.  Comments 
must  be  received  by  August  17, 1994. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Acting  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  Room  6H31, 1900  E  Street 
NW.,  Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Graham  Humes,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  The 
Aroostook  NAF  wage  area  is  composed 
of  two  counties.  Aroostook  Coxmty  is 
the  sur\'ey  area,  tmd  Washington  County 


is  the  area  of  application.  The  host 
activity,  Loring  AFB,  is  scheduled  to 
close  on  September  30, 1994.  With  the 
scheduled  closing  of  Loring  AFB  and 
the  current  downsizing  of  the  Army  and 
Air  Force  Exchange  Service  and  Loring 
AFB  Morale,  Welfare  and  Recreation 
Department,  there  will  not  be  a 
sufficient  number  of  employees  to 
conduct  the  wage  change  survey 
scheduled  for  July  1994.  The 
Department  of  Defense  projects  that  no 
more  than  25  Federal  Wage  System 
(FWS)  employees  will  work  in 
Aroostook  Coimty  by  September  30,  - 
1994.  Cutler  Radio  Station,  in 
Washington,  Maine,  the  only  other 
installation  with  NAF  employees  in  the 
wage  area,  has  eight  FWS  employees 
and  does  not  have  sufficient  capability 
to  serve  as  host  installation.  Because 
neither  county  meets  the  minimum  of 
26  NAF  employees  required  to  estabhsh 
a  wage  area,  Aroostook  and  Washington 
Coimties  must  be  redefined  as  areas  of 
application  to  an  existing  wage  area. 

The  provisions  of  5  Cra  532.219  list 
the  following  criteria  for  consideration 
when  two  or  more  counties  are  to  be 
combined  to  constitute  a  single  wage 
are: 

(1)  Proximity  of  largest  activity  in 
each  county, 

(2)  Transportation  facilities  and 
commuting  patterns;  and 

(3)  Similarities  of  the  counties  in: 

(i)  Overall  population; 

(ii)  Private  employment  in  major 
industry  categories;  and 

(iii)  Kinds  and  sizes  of  private 
industrial  establishments.  These  criteria 
are  discussed  below. 

Loring  AFB  in  Aroostook  County  and 
Cutler  Radio  Station  in  Washington 
County  are  closest  to  the  Cumberland, 
Maine,  NAF  wage  area.  Loring  AFB  is 
approximately  461  kilometers  (286 
miles)  and  Cutler  Radio  Station  is 
approximately  298  kilometers  (185 
miles)  horn  Bnmswick  Naval  Air 
Station,  host  installation  and  largest 
activity  in  the  Cumberland,  Maine,  NAF 
wage  area.  York,  Maine  (which  was 
defined  as  a  wage  area  effective  March 
23, 1994,  by  an  interim  rule  59  FR 
13641),  is  the  next  closest  NAF  wage 
area.  Portsmouth  Naval  Shipyard  is  the 
largest  activity  and  host  installation  in 
York,  Maine,  and  is  located 
approximately  585  kilometers  (363 
miles)  from  Loring  AFB  and  415 
kilometers  (258  miles)  from  Cutler 
Radio  Station. 
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Transportation  facilities  consist  of 
interstate  highways  and  principal 
highways.  The  most  direct  route  from 
Loring  AFB  and  Cutler  Radio  Station  to 
Cumberland,  Maine,  and  Brunswick 
Naval  Air  Station  is  Interstate  95. 
Interstate  95  then  continues  to  York, 
Maine,  and  Portsmouth  Naval  Shipyard. 

An  analysis  of  the  1990  commuting 
patterns  indicates  that  37,392  workers 
live  and  work  within  Aroostook  County. 
Aroostook  County  out-commuters 
include  113  who  commute  to  work  in 
Washington  Coimty,  42  who  commute 
to  Cumberland  Coimty,  and  none  who 
commute  to  York  County.  The  1990 
commuting  patterns  for  Washington 
County  indicate  that  12,178  workers  live 
and  work  within  Washington  County. 
Washington  County  out-commuters 
include  54  who  commute  to  work  in 
Aroostook  County,  11  who  commute  to 
Cumberland  County,  and  none  who 
commute  to  York  County. 

In  overall  population,  Aroostook 
(population  86,936)  and  Washington 
(population  35,308)  Counties  are 
smaller  than  both  York  County 
(population  164,587)  and  Cumberland 
County  (243,135).  In  terms  of  private 
industry  employment  in  the  major 
industry  categories,  Aroostook 
(employment  2,402)  and  Washington 
(employment  599)  Counties  are  again 
smaller  than  both  York  County 
(employment  4,428)  and  Cumberland 
County  (employment  14,901).  As  with 
the  employment  criteria,  the  kinds  and 
sizes  of  private  industry  establishments 
in  Aroostook  and  Washington  Counties 
more  closely  resemble  those  in  York 
County  but  are  smaller  than  both 
Cumberland  and  York  Counties.  In 
summary,  both  proximity  and 
transportation  facilities  favor  assigning 
Aroostook  and  Washington  Counties  to 
the  Cumberland,  Maine,  NAF  wage  area. 
Aroostook  and  Washington  Counties  are 
more  similar  to,  but  substantially 
smaller  than,  York  County  in  terms  of 
overall  population,  private  employment 
in  major  industry  categories,  and  kinds 
and  sizes  of  private  industrial 
establishments. 

The  Federal  Prevailing  Rate  Advisory 
Committee  reviewed  this  request  and 
recommended  approval  by  consensus. 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  section 
553(d)(3)  of  title  5,  United  States  Code, 
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I  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days. 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
than  30  days  to  avoid  the  expenditure 
of  resources  needed  to  prepare  for  the 
July  1994  wage  change  survey  of  the 
Aroostook,  Maine,  NAF  wage  area. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they,  will  affect  only  Federal 
agencies  and  employees. 

E.0. 12866  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.0. 12866. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 
l^S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows; 

.  PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  B  to  Subpart  B  of  Part  532 
[Amended]  «« 

2.  In  Appendix  B  to  subpart  B  of  Part 
532,  the  listing  for  the  State  of  Maine  is 
amended  by  removing  the  entry  for 
Aroostook. 

3.  Appendix  D  to  subpart  B  of  Part 
532  is  amended  by  removing  the  wage 
area  list  for  Aroostook,  Maine,  and  by 
revising  the  list  for  Cumberland,  Maine, 
to  read  as  follows: 

Appendix  D  to  Sidipart  B  of  Part  532 — 
Nonappropriated  Fund  Wage  and  Survey 
Areas 

***** 

Maine 

Cumberland 

Survey  oneo 
Maine: 

Cumberland 

Area  of  application:  Survey  area  plus: 
Maine: 

Aroostook 

Hancock 

Kennebec 

Knox 

Penobscot 


Sagadahoc 

Washington 

***** 

IFR  Doc.  94-17307  Filed  7-15-94;  8:45  am] 
BILLING  CODE  632S-01-M 


5  CFR  Part  772 
RIN  3206-AF76 

Interim  Relief 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Office  of  Personnel 
Management  (OPM)  is  publishing  final 
regulations  which  reflect  administrative 
case  law  on  taking  personnel  actions  to 
provide  interim  relief  under  the 
Whistleblower  Protection  Act  of  1989. 
These  regulations  also  reflect  OPM’s 
initiative  to  sunset  the  Federal 
Personnel  Manual. 

EFFECTIVE  DATE:  July  18,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Wahlert  (202)  606-2920. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  for  comment  proposed 
changes  to  the  regulations  on  this 
subject  in  the  Federal  Register  on 
February  17, 1994  (59  FR  7909). 
Comments  and  suggestions  were 
received  from  three  agencies  and 
eighteen  individuals.  These  comments 
and  suggestions,  along  with  the 
rationale  for  and  explanations  of 
changes  to  the  regulations,  are  discussed 
below. 

The  Whistleblower  Protection  Act  of 
1989  (WPA),  Pub.  L  101-12  codified  at 
5  U.S.C.  7701(b)(2)(A).  provided  that 
prevailing  parties  in  an  appeal  to  the 
Merit  Systems  Protection  Board  (MSPB) 
..*  *  *  gjjall  be  granted  the  relief 
provided  in  the  decision,  and  remaining 
in  effect  pending  the  outcome  of  any 
petition  for  review  *  *  OPM 
published  final  regulations  on  this 
subject  in  the  Federal  Register  on 
January  31, 1992  (57  FR  3707-3715). 

The  final  regulations  authorized 
agencies  to  take  interim  personnel 
actions  to  provide  a  prevailing  applicant 
or  employee  the  interim  relief  ordered 
in  an  MSPB  initial  decision.  Interim 
personnel  actions  include,  but  are  not 
limited  to,  interim  appointments, 
interim  repromotions  after  demotions, 
and  interim  within-grade  increases. 

After  these  regulations  were 
published,  the  Merit  Systems  Protection 
Board  (MSPB)  issued  an  administrative 
decision  in  Leonard  Ginocchi  v. 
Department  of  Treasury,  53  M.S.P.R.  62 
(1992),  which  explained  MSPB’s 
interpretation  of  the  WPA  with  regard  to 


interim  relief.  In  Ginocchi,  the  Board 
ruled  that  it  would  not  look  behind  the 
agency’s  determination  under  5  U.S.C. 
7701(b)(2)(A)  that  returning  an 
employee  to  the  workplace  would  be 
unduly  disruptive.  It  also  held  that  an 
agency  making  a  determination  of 
undue  dismption  did  not  have  to  keep 
the  employee  on  excused  absence 
(administrative  leave),  but  could  place 
the  employee  in  other  duties.  OPM 
believes  this  facet  of  Ginocchi  is  a 
reasonable  and  persuasive  interpretation 
of  the  WPA.  Since  this  interpretation  is 
inconsistent  with  a  portion  of  OPM’s 
regulations  (which  was  based  on  a  more 
restrictive  interpretation),  OPM 
proposed  to  delete  that  portion  of  the 
regulations — section  772.102(d).  This 
change  helps  reduce  any  confusion  by 
practitioners  before  the  Board  about 
their  respective  rights  and 
responsibilities  regarding  interim  relief. 

With  regard  to  the  proposed  change  to 
the  regulations,  one  commenter 
expressed  concern  that  deletion  of  the 
paragraph  describing  the  actions  an 
agency  may  take  to  provide  interim 
relief  might  be  misconstrued  or 
misunderstood  to  mean  that  an  agency 
no  longer  would  have  the  flexibility  to 
place  an  employee  in  a  non-duty,  paid 
status  during  interim  relief.  (Several 
commenters  did  misconstrue  the 
proposed  change  in  this  manner.)  OPM 
emphasizes  that  this  is  not  the  intent  of 
the  change.  OPM  believes  that  the 
statute  itself  and  MSPB’s  administrative 
case  law  noted  above  clearly  show  that 
an  agency  may  place  an  employee  or 
applicant  in  a  non-duty,  pay  status 
when  an  "unduly  disruptive” 
determination  is  made  provided  the 
employee  or  applicant  receives  “pay. 
compensation,  and  all  other  benefits  as 
terms  and  conditions  of  employment 
during  the  period  pending  the  outcome 
of  any  petition  for  review  *  *  *.”  (5 
U.S.C.  7701(b)(2)(B)l 

Another  commenter  noted  that  the 
current  regulations  refer  to  an  agency's 
authority  to  place  an  employee  “in  the 
same  or  similar  position  previously 
occupied"  and  wondered  whether  that 
authority  would  remain  intact  under  the 
proposed  change.  An  agency  may 
continue  to  place  an  employee  in  a 
“similar”  position  under  the  change  but 
under  MSPB  administrative  case  law  the 
agency  would  be  required  to  make  a 
determination  of  “undue  disruption” 
whenever  the  employee  is  not  placed  in 
the  exact  position  he  or  she  previously 
held. 

Several  commenters  stated  that  they 
believed  that  the  “unduly  disruptive 
part  of  the  law”  has  been  used  against 
union  personnel  as  a  “union  busting 
tactic”  and  that  OPM  proposes  to 
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“advance  the  anti  labor  tactics"  of  the 
MSPB.  The  basis  for  this  belief  is 
unclear.  OPM  does  note  that  Federal 
unions  with  consultation  rights  under  5 
U.S.C.  7117(d)(2)  were  affwded  an 
opportunity  to  provide  their  views  and 
recommendations  on  the  proposed 
regulations.  Similar  concerns  or  beliefs 
were  not  raised  by  these  organizations. 

Finally,  several  commenters  stated 
that  they  believed  that  MSPB  will  not 
enforce  its  own  regulations  on  interim 
relief.  Another  commenter  stated  that 
his  had  occurred  in  his  individual 
appeal.  OPM’s  changes  do  not  address 
these  concerns  about  MSPB’s 
enforcement  of  its  regulations. 

Since  Federal  Personnel  Manual 
Supplement  296-33  was  discontinued 
under  OPM’s  initiative  to  sunset  the 
FPM,  OPM  has  deleted  the  reference  to 
it  in  part  772  which  provided  that 
interim  relief  actions  needed  to  be 
prepared  in  accordance  with  the  FPM. 
Now,  agencies  may  rely  on  The  Guide 
to  Processing  Personnel  Actions,  an 
OPM  handbook  effective  on  January  1, 
1994  for  guidance  on  how  to  prepare 
interim  relief  actions.  No  concerns  were 
raised  by  commenters  about  this  portion 
of  the  proposed  change. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
OfHce  of  Management  and  Budget  in 
accordance  with  E.0. 12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  772 

Administrative  practice  and 
procedure;  Government  employees. 

U.S.  Office  of  Personnel  Management 
Janies  B.  King. 

Director. 

Accordingly,  OPM  amends  part  772  of 
title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  772— INTERIM  RELIEF 

1.  The  authority  citation  for  part  772 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301,  3302,  and 
7301;  Pub.  L.  101-12. 

§772.102  [Amended] 

2.  Section  772.102  is  amended  by 
removing  paragraphs  (d)  and  (g); 
redesignating  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e)  respectively;  and 
by  removing  the  semicolon  and  the 


word  "and”  at  the  end  of  paragraph  (e) 
and  inserting  a  period  in  its  place. 

IFR  Doc.  94-17306  Filed  7-15-94;  8:45  am) 
BlUiNG  CODE  632S-41-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  998 

[Docket  No.  FV94-898'^FR] 

Clarification  of  Requirements 
Established  Under  Marketing 
Agreement  No.  146  Regulating  the 
Quality  of  Domesticaliy  Produced 
Peanuts  for  1994  and  Subsequent  Crop 
Peanuts 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  clarifies  that  peanut 
handlers  signatory  to  Peanut  Marketing 
Agreement  No.  146  (agreement)  may 
store  and  shell  certain  Segregation  2 
seed  peanut  lots  with  Segregation  1  seed 
peanut  lots  when  such  lots  are  produced 
under  the  auspices  of  a  State  agency, 
which  regulates  or  controls  their 
production.  The  Peanut  Administrative 
Committee  (Committee)  believes  that 
the  current  requirements  authorize  such 
commingling  of  lots  but  recommended 
the  clarification  to  remove  any  chance 
of  confusion.  This  rule  also  provides 
that  the  unchanged  portions  of  the 
incoming,  outgoing,  and 
indemnification  regulations  currently  in 
effect  under  the  agreement  for  1993  crop 
peanuts  be  established  for  1994  and 
subsequent  crop  peanuts.  The 
clarification  of  requirements  was 
unanimously  recommended  by  the 
Committee. 

DATES:  Effective  July  18, 1994. 
Comments  received  by  August  17, 1994 
will  be  considered  prior  to  issuance  of 
any  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administrative  Branch,  FAV,  AMS, 
USDA,  Room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  FAX: 

(202)  720-5698.  Comments  should 
reference  this  docket  number,  the  date, 
and  page  number  of  this  issue  of  the 
Federal  Register.  Comments  received 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  G.  Pimental,  Mariceting 
Specialist,  Southeast  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  2276,  Winter 
Haven,  Florida  33883-2276;  telephone: 
(813)  299-4770,  or  FAX:  (813)  299- 
5169;  or  Jim  Wendland,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2170,  or  FAX:  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  146  [7  CFR  part  998)  regulating  the 
quality  of  domestically  produced 
peanuts,  hereinafter  referred  to  as  the 
agreement.  This  agreement  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  “Act.” 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  about  75  handlers  of 
peanuts  subject  to  regulation  under  the 
agreement,  and  about  47,000  peanut 
producers  in  the  16  States  covered 
under  the  program.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  Some  of  the 
handlers  signatory  to  the  agreement  are 
small  entities,  and  a  majority  of  the 
producers  may  be  classified  as  small 
entities. 

In  1993,  the  reported  U.S.  production, 
mostly  covered  under  the  agreement. 
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was  approximately  3.33  billion  pounds 
of  peanuts,  a  22  percent  decrease  from 
1992  and  the  lowest  level  since  1983. 

The  preliminary  1993  peanut  crop  value 
is  $991.65  million,  77  percent  of  the 
1992  crop  value. 

The  objective  of  the  agreement,  in 
place  since  1965,  is  to  ensure  that  only 
wholesome  peanuts  enter  edible  market 
channels.  About  70  percent  of  U.S. 
shelters  (handlers),  handling 
approximately  95  percent  of  the  crop', 
have  voluntarily  signed  the  agreement. 
Under  the  agreement,  farmers’  stock 
peanuts  with  visible  Aspergillus  flaws 
mold  (the  principal  source  of  aflatoxin) 
are  required  to  be  diverted  to  non-edible 
uses,  ^ch  lot  of  milled  peanuts  must  be 
sampled  and  the  samples  chenycally 
analyzed  for  aflatoxin  contamination. 
Signatory  handlers  who  comply  with 
these  requirements  may  be  eligible  for 
indemnification  of  losses  for  individual 
lots  of  their  peanuts  which  test  positive 
to  aflatoxin.  Indemnification  and 
administrative  costs  are  paid  by 
assessments  levied  on  handlers 
signatory  to  the  agreement. 

The  Committee,  which  is  composed  of 
growers  and  handlers  of  peanuts,  meets 
to  review  the  rules  and  regulations 
effective  on  a  continuous  basis  for 
peanuts  regulated  under  the  agreement. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  view's  at  Ae.se  meetings. 
The  Department  reviews  Committee 
recommendations  and  information,  as 
well  as  information  from  otlier  sources.  - 
and  determines  whether  modification, 
suspension,  or  termination  of  the  rules 
and  regulations  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

The  Committee  met  on  March  15  and 
16, 1994,  and  unanimously 
recommended  clarifying  changes  to 
§  998.100  Incoming  Quality  regulation. 

Section  998.34  of  the  agreement 
provides  authority  for  the  modification 
of  the  incoming  quality  regulation  by 
the  Secretary  of  Agriculture,  if  the 
Secretary  finds  that  such  modification 
would  tend  to  effectuate  the  objec,tives 
of  the  agreement. 

After  considerable  discussion,  the 
Committee  unanimously  recommended 
amending  paragraph  (e)  Seed  peanuts  of 
§  998.100  to  clarify  that  Segregation  2 
seed  peanuts  meeting  certain  quality 
requirements  may  be  stored  and  shelled 
with  Segregation  1  seed  peanut  lots. 
Currently,  paragraph  (e)  specifies  that 
Segregation  3  seed  peanut  lots  with 
visible  Aspergillus  flaws  mold  must  be 
stored  and  shelled  separate  and  apart 
from  oAer  peanuts.  The  regulation  does 
not  specifically  state  that  Segregation  2 
seed  peanuts  containing  up  to  three 
percent  damaged  kernels  and  no  visible 


Aspergillus  flaws  mold  can  be  stored 
and  shelled  with  Segregation  1  seed  lots 
if  the  seed  peanuts  were  produced 
under  the  auspices  of  a  State  agency. 

The  Committee  believes  that  the  current 
revisions  authorize  such  commingling 
ut  believe  Aat  Ae  authority  should  be 
expressly  stated  to  avoid  confusion. 

'The  Committee  noted  that  requiring 
Segregation  2  seed  peanuts  to  be  stor^ 
separately  from  Segregration  1  seed 
peanuts  would  increase  the  number  of 
storage  bins  handlers  needed  to 
maintain  separation.  This  would 
increase  handler  costs.  It  also  noted  that 
requiring  the  Segregation  2  seed  peanuts 
to  be  shelled  separate  and  apart  from 
Segregation  1  seed  peanuts  would 
increase  handler  shelling  costs  with  no 
apparent  benefits. 

Therefore,  the  Committee 
recommended  adding  a  sentence  to 
paragraph  (e)  clarifying  that  seed  peanut 
lots  may  be  stored  and  shelled  with 
Segregation  1  lots  if:  (1)  The  seed 
peanuts  do  not  exceed  3  percent  total 
damage  and  have  no  visible  Aspergillus 
flaws  mold;  and  (2)  both  the 
Segregation  2  seed  peanut  lot  and  the 
Segregation  1  seed  peanut  lot  are 
produced  under  the  auspices  of  a  State 
agency  which  regulates  or  controls  the 
production  of  seed  peanuts. 

This  rule  also  provides  that  the 
unchanged  portions  of  the  incoming, 
outgoing,  and  indemnification 
regulations  currently  in  effect  under  the 
agreement  for  1993  crop  peanuts  be  • 
established  for  1994  and  subsequent 
crop  peanuts. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  Aat  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Written  comments,  timely  received,  in 
re.sponse  to  this  action,  will  be 
considered  before  finalization  of  this 
rule. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
Committee,  and  oAer  information,  it  is 
found  that  Ae  revision  set  forth  below 
will  tend  to  effectuate  the  declared 
policy  of  Ae  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unneces.sary  and  contrary  to  Ae  public- 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  clarifies 
requirements  currently  in  effect  for 
peanut  handlers  who  are  signatory  to 
the  agreement;  (2)  Ais  action  should  be 


in  effect  as  soon  as  possible,  because  the 
1994  crop  year  begins  July  1, 1994,  and 
handlers  need  to  know  regulations 
applicable  to  handling  1994  crop 
peanuts;  and  (3)  Ais  action  provides  a 
30-day  comment  period,  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  998 

Marketing  agreements.  Peanuts. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  998  is  amended  as 
follows: 

PART  998— MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  998  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 

2.  Section  998.100  is  amended  by 
revising  the  section  heading  and  adding 
a  new  sentence  at  the  end  of  paragraph 
(e)(2)  to  read  as  follows: 

§  908.100  Incoming  quality  regulation — 
1994  and  subsequent  crop  peanuts. 

A  *  *  A  * 

(e)  •  *  * 

(2)  *  *  *  Seed  peanuts,  produced 
under  the  auspices  of  the  State  agency, 
which  contain  up  to  3  percent  damaged 
kernels  and  are  free  from  visible 
Aspergillus  flavus,  may  be  stored  and 
shelled  with  Segregation  I  seed  peanuts 
which  are  also  produced  under  the 
auspices  of  the  State  agency. 

A  A  A  *  A 

3.  Section  998.200  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§998.200  Outgoing  quality  regulation— 
1994  and  subsequent  crop  peanuts. 

4.  Section  998.300  is  amended  by 
revising  Ae  set:tion  heading  to  read  as 
follows: 

§  998.300  Terms  and  conditions  of 
indemnification — 1994  and  subsequent  crop 
peanuts. 

Dated:  luly  11. 1994 
Robert  C.  Keeney, 

/Jepufy  Director,  Fruit  and  Vegetable  Division 
(FR  Doc.  94-17241  Piled  7-15-94:  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 

Amending  the  NASA  Research  Grant 
Handbook  To  Address  Education 
Grants,  Training  Grants,  and  Reduce 
the  Threshold  for  Incremental  Fundif»g 
of  Grants 

agency:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 

ACTION:  Interim  rule. 

SUMMARY:  NASA  has  revised  its 
Research  Grant  Handbook  to  define 
education  and  training  grants,  permit 
the  award  of  education  grants,  and 
decrease  the  threshold  for  incremental 
hmding  of  grants.  This  regulation  is 
issued  as  an  interim  rule  to  ensure 
immediate  correction  of  deficiencies  in 
the  NASA  Research  Grant  Handbook  in 
these  areas. 

DATES:  This  Interim  Rule  is  effective 
July  18, 1994.  Comments  are  due  on  or 
before  September  16, 1994. 

ADDRESSES:  Comments  ^ould  be 
addressed  to  Tom  OToole,  NASA 
Headquarters,  Office  of  Procurement, 
Procurement  Policy  Division  (Cede  HP), 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  O’Toole,  telephone:  (202)  358- 
0478. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Research  Grant  Handbook,  14 
CFR  Part  1260,  NHB  5800.1C,  does  not 
ciurently  apply  to  training  grants,  does 
not  specific^ly  address  education 
grants,  and  does  not  adequately 
distinguish  these  types  of  grants  firom 
the  research  grants  generally  covered  in 
the  Handbook.  Education  grants  are  now 
covered  by  the  Research  Grant 
Handbook.  'They  may  be  negotiated  and 
awarded  by  all  Agency  grant  offices. 
Training  Grants  remain  outside  the 
scope  of  the  Research  Grant  Handbook. 
The  award  of  training  grants  will 
continue  to  be  accomplished  by  NASA 
Headquarters. 

The  Research  Grant  Handbook 
currently  provides  for  incremental 
funding  of  grants  exceeding  $1  million 
in  annual  binding.  This  notice  reduces 
that  amount  to  $50,000. 

Availability  of  NASA  Grant  Handbook 

The  NASA  Research  Grant  Handbook, 
of  which  this  regulation  will  become  a 
part,  is  codified  in  14  CFR  Part  1260  and 
is  available  in  its  entirety  on  a 
subscription  basis  from  the 


Superintendent  of  Documents, 
Government  Printing  Office, 

Washington,  DC  20402,  (202)  783-3238. 
Cite  GPO  Subscription  Stock  Number 
933-001-00000-8.  It  is  not  distributed 
to  the  public,  whether  in  whole  or  in 
part,  directly  by  NASA. 

Impact 

NASA  certifies  that  this  interim  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwo^  Reduction  Act. 

List  of  Subjects  in  14  CFR  Part  1260 
Grants. 

Tom  Luedtke, 

Deputy  Associate  Administrator  fm 
Procurement. 

Accordingly,  14  CFR  Part  1260  is 
amended  as  follows: 

PART  126a-GRANTS  AND 
COOPERATIVE  AGREEMENTS 

1.  The  authority  citation  for  14  CFR 
Part  1260  continues  to  read  as  follows: 

Authority:  Public  Law  97-258,  31  U.S.C 
6301  et  seq. 

Subpart  1— General 

2.  Section  1260.102  is  revised  to  read 
as  follows: 

§1260.102  AppHcabiilty. 

This  part  1260  establishes  policies 
and  procedVures  for  all  research  and 
education  grants  and  cooperative 
agreements  awarded  by  the  National 
Aeronautics  and  Space  Administration 
(NASA)  to  educational  institutians  and 
nonprofit  organizations.  It  does  not 
cover  training  grants,  facilities  grants, 
grants  for  the  Centers  for  the 
Commercial  Development  of  Space,  or 
contracts. 

Subpart  2~D6finitions 

3.  Section  1260.201  is  amended  by 
adding  the  following  definitions  in 
alphabetiad  order: 

§1260201  Definitions. 
***** 

Education  Grant.  An  agreement  that 
provides  funds  to  an  educational 
institution  or  other  nonprofit 
organization  to  accomplish  a  public 
purpose  of  support  or  stimulation 
authorized  by  Federal  statute  within  one 
or  more  of  the  following  areas;  (1) 
Capturing  student  interest  in  science, 
mathematics,  technology,  or  related 
fields;  (2)  improving  student 


performance  in  science,  mathematics,  or 
technology;  (3)  enhancing  the  skill, 
knowledge,  or  ability  of  teachers  or 
faculty  members  in  science, 
mathematics  or  technology;  (4) 
supporting  national  educational  reform 
movements;  (5)  conducting  pilot 
programs  or  research  to  increase 
participation  and/mr  to  enhance 
performance  in  science,  mathematics,  or 
technology  education  at  all  levels;  and 
(6)  developing  instructional  materials, 
(e.g.,  teacher  guides,  printed 
publications,  computer  software,  and 
videotapes)  or  networked  information 
services  for  education.  No  substantial 
involvement  is  expected  between  NASA 
and  the  grantee. 

***** 

Training  Grant.  An  agreement  that 
provides  fimds  to  an  educational 
institution  or  other  nonprofit 
organization  to  accomplish  a  public 
purpose  of  support  or  stimulation 
authorized  by  Federal  statute  solely  by 
providing  scholarships,  fellowships,  or 
stipends  to  students  or  faculty.  No 
substantial  involvement  is  expected 
b^ween  NASA  and  the  grantee. 
***** 

Subpart  3— The  Process 

4.  In  section  1260.302,  paragraph  (d) 
is  amended  by  revising  the  introductory 
text  to  read  as  follows: 

§1260.302  Evaluation  and  selection. 
***** 

(d)  Incremental  funding.  Grants  with 
anticipated  annual  funding  exceeding 
$50,000  may  be  frmded  for  less  than  the 
amount  and  period  of  performance 
stated  in  the  proposal  provided: 
***** 

5.  Section  1260.303  is  amended  by 
adding  paragraphs  (i)  to  read  as  follows: 

§  1260.303  Award  procedures. 
***** 

(i)  Education  grants.  The  grant  officer 
shall  include  in  education  grants  the 
special  condition  in  §  1260.422(i). 

Subpart  4 — Provisions  and  Special 
Conditions 

6.  Section  1260.422  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  1260.422  Special  conditions. 
***** 

(i)  See  §1260.303(i). 

Education  Grant  (July  1994) 

This  is  an  Education  Grant. 
References  in  other  provisions  of  this 
grant  to  “research,”  “research  work,” 
and  “technical,”  shall  be  deemed  to 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[TD8554] 

RIN  1545-AS96 

Clear  Reflection  of  Income  in  the  Case 
of  Hedging  Transactions 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  accounting  for 
business  hedging  transactions. 

Elsewhere  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  final  regulations  to  clarify  the 
character  of  gain  or  loss  recognized  from 
the  sale  or  exchange  of  property  that  is 
part  of  a  business  hedge.  The  Final 
regulations  in  this  document  are  needed 
to  provide  guidance  to  taxpayers 
regarding  when  gain  or  loss  from 
common  business  hedging  transactions 
is  taken  into  account  for  tax  purposes. 
DATES:  These  regulations  are  effective 
July  18.  1994. 

For  dates  of  applicability  of  these 
regulations,  see  §  1.446-4^). 

FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Lynn  Ricks  of  the  Office  of  the  Assistant 
Chief  Counsel  (Financial  Institutions 
and  Products).  Internal  Revenue 
Service,  1111  Constitution  Avenue. 

NW.,  Washington,  EX^  20224  (attn: 
CC:DOM;Fl&P).  Telephone  (202)  622- 
3920  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
OfHce  of  Management  and  Budget  in 
accordance  with  the  Paperw'ork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1412.  The 
estimated  annual  burden  per  respondent 
or  recordkeeper  varies  from  .1  to  10 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  .5  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn;  IRS 


Reports  Clearance  Officer,  PC:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn; 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Background 

On  October  20. 1993,  the  Service 
published  in  the  Federal  Register  (58 
FR  54077)  a  notice  of  proposed 
rulemaking  (FI-54-93)  relating  to 
accounting  for  business  hedging 
transactions.  The  notice  also  contained 
proposed  amendments  to  regulations 
under  sections  446  (relating  to 
accounting  for  notional  principal 
contracts)  and  461  (relating  to  general 
rules  on  the  taxable  year  of  deduction). 

On  January'  19, 1994,  the  Service  held 
a  public  hearing  on  the  proposed 
regulations.  In  addition,  the  Service 
received  a  number  of  written  comments 
on  the  proposed  regulations.  The 
proposed  regulations,  with  certain 
modifications  and  changes,  are  adopted 
as  final  regulations.  The  changes,  and 
several  of  the  suggestions  that  were  not 
adopted,  are  discussed  below. 

Explanation  of  Provisions 

Under  the  final  regulations,  a  hedging 
transaction  defined  in  §  1.1221-2(b) 
must  be  accounted  for  under  the  rules 
of  §  1.446—4.  This  requirement  applies 
regardless  of  whether  the  character  of 
the  gain  or  loss  on  the  hedging 
transaction  is  determined  under 
§  1.1221-2.  Thus,  for  example,  certain 
section  988  transactions  that  are 
described  in  §  1.1221-2(b)  are 
accounted  for  under  the  rules  of  this 
section. 

The  regulations  require  taxpayers  to 
clearly  reflect  income  by  reasonably 
matching  the  timing  of  the  income, 
deduction,  gain,  or  loss  from  a  hedging 
transaction  with  the  timing  of  income, 
deduction,  gain,  or  loss  from  the  hedged 
item  or  items.  The  regulations  generally 
provide  significant  flexibility  to 
taxpayers  in  determining  the 
appropriate  method  of  accounting  for 
their  different  hedging  transactions. 

Some  commentators  suggested  that 
any  hedge  accounting  method  employed 
by  a  taxpayer  for  financial  statement 
purposes  should  be  treated  as  satisfying 
tlie  matching  requirement.  Because  the 
financial  accounting  standards  for 
hedges  are  in  a  state  of  development, 
however,  the  final  regulations  do  not 
expressly  sanction  the  use  of  financial 
accounting  methods.  Nevertheless,  the 
Service  and  Treasury  expect  that  the 
hedge  accounting  methods  employed  by 
most  taxpayers  for  financial  accounting 


purposes  will  .satisfy  the  clear  reflection 
standard  in  the  final  regulations. 

The  final  regulations  require 
taxpayers  to  maintain  books  and  records 
containing  a  description  of  the 
accounting  method  used  for  each  type  of 
hedging  transaction  in  sufficient  detail 
to  demonstrate  how  the  clear  reflection 
standard  is  met.  For  each  hedging 
transaction,  in  addition  to  the 
identification  required  by  the 
regulations  under  section  1221,  the  final 
regulations  require  whatever  more 
specific  identification  is  necessary  to 
verify  the  application  of  the  method  of 
accounting  used  by  the  taxpayer  for  that 
transaction. 

Various  commentators  requested  that 
the  regulations  provide  specific 
examples  or  other  guidance  on  the  type 
of  additional  information  the  Service 
expects  taxpayers  to  provide.  Because 
the  identification  .that  is  needed 
depends  upon  the  method  of  accounting 
being  used  and  the  types  of  items  or  risk 
being  hedged,  however,  specific  rules 
cannot  be  provided.  For  example, 
taxpayers  using  a  mark-and-spread 
method  of  accounting  for  aggregate 
hedges  will  identify  the  spread  period 
in  their  books  and  records,  but 
taxpayers  using  other  methods  will  not. 

The  proposed  regulations  provided  no 
specific  guidance  on  the  appropriate 
method  of  accounting  for  global  hedges 
and  other  hedges  of  aggregate  risk.  The 
preamble,  however,  solicited  comments 
on  this  issue.  Many  commentators 
suggested  that  the  regulations  should 
provide  for  an  aggregate  hedge  account, 
in  which  both  the  hedging  transactions 
and  the  hedged  items  would  be 
accounted  for  under  a  particular 
method.  Methods  suggested  included  a 
periodic  mark-to-market  method 
modeled  on  the  mixed  straddle  accounts 
of  section  1092(b)  and  realization-based 
methods  with  loss-deferral  or  loss- 
limitation  provisions. 

Because  these  regulations  concern 
only  accounting  for  hedging 
transactions,  the  Service  and  Treasury- 
are  concerned  about  expanding  the 
regulations  to  allow  mark-to-market 
accounting  for  hedged  items  in  an 
aggregate  hedge  account.  Many 
taxpayers  are  not  currently  using  mark- 
to-market  accounting,  and  general 
changes  to  their  methods  of  accounting 
for  hedged  items  would  create  issues 
that  are  beyond  the  scope  of  the 
regulations.  Realization-based  methods 
of  accounting  for  aggregate  hedge 
accounts  would  only  be  appropriate  if 
coupled  with  loss-deferral  or  loss- 
limitation  provisions,  and  the  Service 
and  Treasury  are  concerned  about  their 
authority  to  impose  these  restrictions. 
Accordingly,  the  regulations  do  not 
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adopt  the  suggestion  that  an  aggregate 
hedge  account  should  be  permitted. 

The  final  regulations  restate  the 
general  matching  rule  for  hedges  of 
aggregate  risk  and  require  taxpayeis  to 
match  the  timing  of  income,  deduction, 
gain,  or  loss  horn  the  hedging 
transaction  to  the  timing  of  the  aggregate 
income,  deduction,  gain,  or  loss  from 
tlie  items  being  hedged.  The  regulations 
further  provide  that  the  “mark-and- 
spread”  method  currently  employed  by 
many  taxpayers  to  account  for  hedges  of 
aggregate  risk  for  financial  accounting 
purposes  may  provide  an  appropriate 
and  reasonable  match.  Under  the  mark- 
and-spread  method  described  in  the 
regulations,  the  taxpayer  periodically 
marks  the  hedging  transactions  to 
market  and  takes  the  gain  or  loss  into 
account  over  the  period  for  which  the 
hedge  is  intended  to  reduce  exposure  to 
risk.  Similar  spreading  applies  to 
realized  income,  deduction,  gain,  and 
loss.  Under  this  method,  the  period  over 
which  the  hedging  transaction  is 
intended  to  reduce  risk  (and  thus  the 
period  over  which  the  gains  and  losses 
are  taken  into  account)  may  change  over 
time,  depending  upon  a  taxpayer’s 
particular  hedging  strategies.  The  period 
used,  however,  must  be  reasonable  and 
consistent  with  those  strategies.  It  is 
anticipated  that  the  identification  and 
recordkeeping  required  by  §§  1.446-4(d) 
and  1.1221-2(e)  will  support  the 
reasonableness  of  a  taxpayer’s  spread 
period. 

The  mark-and-spread  method  is  not 
the  only  method  that  clearly  reflects 
income  for  hedges  of  aggregate  risk.  The 
final  regulations  also  state  that,  if  a 
taxpayer  hedges  its  aggregate  risk  with 
a  notional  principal  contract,  taking  into 
account  gains  and  losses  in  accordance 
with  §  1.446-3  of  the  regulations  may 
clearly  reflect  income.  Other  methods  of 
accounting  also  may  be  appropriate. 

Like  the  proposed  regulations,  the  final 
regulations  allow  flexibility  in  attaining 
the  reasonable  matching  required  by  the 
general  rule. 

The  proposed  regulations  contained 
several  provisions  applicable  to 
inventory  hedging  transactions.  The 
general  rule  in  the  proposed  regulations 
was  that  gains  and  losses  on  hedges  of 
inventory  purchases  may  be  taken  into 
account  at  the  same  time  they  would  be 
taken  into  account  if  they  were  elements 
of  inventory  cost.  Similarly,  gains  and 
losses  on  hedges  of  sales  of  inventory 
may  be  taken  into  account  at  the  same 
time  they  would  be  if  they  were 
elements  of  gross  sales  proceeds. 

In  response  to  comments,  the  final 
regulations  clarify  the  general  rule  for 
inventory  hedges  and  extend  it  to 
hedges  of  aggregate  inventory  risk.  A 


hedge  of  an  aggregate  risk  cannot  be 
associated  with  particular  purchase  or 
sales  transactions.  Accordingly,  the  final 
regulations  provide  that  taxpayers  may 
account  for  hedges  of  purchases  under 
the  mark-and-spread  method,  with  the 
modification  that  the  gain  or  loss  spread 
to  particular  periods  is  taken  into 
account  in  the  same  period  it  would 
have  been  if  it  had  bwn  an  increase  or 
decrease  to  inventory  cost  incurred  in 
the  particular  period.  Similarly,  a 
taxpayer  may  account  for  hedges  of 
sales  of  inventory  under  a  mark-and- 
spread  approach,  with  the  gain  or  loss 
that  is  spread  to  a  particular  period 
taken  into  account  in  the  scune  period  it 
would  have  been  if  it  had  been  an 
increase  or  decrease  to  gross  sales 
proceeds. 

The  final  regulations  clarify  certain 
simplified  methods  of  accounting  for 
inventory  hedges  that  were  provided  in 
the  proposed  regulations.  First,  the 
proposed  regulations  provided  a  special 
rule  allowing  taxpayers  to  take  hedging 
gains  and  losses  into  account  when 
realized,  if  the  hedging  transactions  are 
closed  when  the  hedged  inventory  items 
are  sold  and  units  are  included  in 
inventory  at  cost.  Because  the  general 
rule  has  been  clarified  to  encompass 
this  approach,  this  provision  is  not 
separately  stated  in  the  final  regulations. 

Second,  the  final  regulations  continue 
the  simplified  method  of  taking  into 
account  gains  and  losses  on  hedges  of 
both  purchases  and  sales  as  though 
those  gains  and  losses  were  elements  of 
inventory  cost.  The  regulations  make  it 
clear  that  it  is  realized  gains  and  losses 
that  are  so  taken  into  account.  The 
regulations  also  continue  to  prohibit  the 
use  of  this  method  by  LIFO  taxpayers. 
The  .Service  and  Treasury  believe  that 
significant  distortions  of  income  might 
result  if  gains  and  losses  on  sales  hedges 
became  buried  in  inventory  cost  layers. 

Finally,  the  simplified  method  of 
marking  to  market  inventory  hedging 
transactions  is  clarified  to  allow  the 
mark-to-market  gain  or  loss  to  be  taken 
into  account  immediately,  instead  of 
being  treated  as  an  element  of  cost  or 
gross  proceeds.  The  final  regulations 
continue  the  proposed  prohibition  on 
the  use  of  this  method  by  LIFO 
taxpayers  and  by  taxpayers  employing  a 
lower-of-cost-or-market  method  of 
accounting  for  inventory.  Moreover,  this 
method  may  be  used  only  if  items  are 
held  in  inventory  for  short  periods  of 
time. 

The  final  regulations  clarify  when  the 
built-in  gain  or  loss  on  the  hedging 
transaction  is  taken  into  account  where 
a  taxpayer  disposes  of  the  hedged  item 
but  does  not  dispose  of  the  hedging 
transaction.  In  this  situation,  the 


taxpayer  must  appropriately  match  the 
built-in  gain  or  loss  on  the  hedging 
transaction  to  the  gain  or  loss  on  the 
disposed  item.  This  matching  may  be 
met  by  marking  to  market  the  hedge  on 
the  date  of  disposition  of  the  hedged 
item.  If  the  taxpayer  intends  to  dispose 
of  the  hedging  transaction  within  a 
reasonable  period,  the  taxpayer  may 
match  the  realized  gain  or  loss  on  the 
hedging  transaction  with  the  gain  or  loss 
on  the  disposed  item.  However,  if  the 
taxpayer  intends  to  dispose  of  the 
hedging  transaction  within  a  reasonable 
period  and  the  hedging  transaction  is 
still  in  place  after  that  period,  the 
taxpayer  must  match  the  gain  or  loss  on 
the  hedge  at  the  end  of  the  reasonable 
period  with  the  gain  or  loss  on  the 
disposed  item.  For  these  purposes,  a 
reasonable  period  is  generally  seven 
days. 

The  final  regulations  provide  rules  of 
accounting  for  recycled  hedges 
(positions  that  previously  hedged  one 
item  but  that  the  taxpayer  has  re¬ 
identified  as  hedging  another).  The  new 
rules  are  similar  to  those  of  the 
proposed  regulations  for  treatment  of 
hedges  after  disposition  of  the  hedged 
asset  or  liability.  A  taxpayer  recycling  a 
hedge  of  a  particular  hedged  item  to 
serve  as  a  hedge  of  another  item  must 
match  the  built-in  gain  or  loss  on  the 
hedge  at  the  time  of  the  recycling  to  the 
income,  deduction,  gain,  or  loss  on  the 
original  hedged  item.  Income, 
deduction,  gain,  or  loss  on  the  hedge 
after  the  recycling  must  be  matched  to 
the  income,  deduction,  gain,  or  loss  on 
the  new  hedged  item,  items,  or  aggregate 
risk.  This  matching  may  be 
accomplished  by  marking  the  hedge  to 
market  at  the  time  of  the  recycling. 

The  preamble  to  the  proposed 
regulations  invited  comments  on  the 
appropriate  accounting  for  anticipatory 
hedges  where  the  anticipated 
transaction  is  hot  consummated.  Most 
commentators  suggested  that  gains  or 
losses  be  taken  into  account  when 
realized.  Others  suggested  that  any  gain 
or  loss  realized  on  the  hedging 
transaction  be  taken  into  account  at  the 
same  time  it  would  have  been  taken  into 
account  if  the  anticipated  transaction 
had  been  consummated  and  the  timing 
of  the  gain  or  loss  on  the  hedge  had 
been  matched  with  the  timing  of  the 
gain  or  loss  on  the  hedged  item.  Still 
others  suggested  an  arbitrary  spread 
period. 

The  first  suggestion  was  adopted.  The 
regulations  provide  that,  if  an 
anticipated  transaction  is  not 
consummated,  any  income,  deduction, 
gain,  or  loss  on  the  hedging  transaction 
is  taken  into  account  when  realized.  The 
regulations  provide  that  a  transaction  is 
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consummated  upon  the  occurrence, 
within  a  reasonable  time  period,  of 
either  the  anticipated  transaction  or  a 
different  hut  similar  transaction  for 
which  the  hedge  serves  to  reasonably 
reduce  risk.  The  Service  will  view  the 
“similar  transaction*'  parameters 
broadly  to  prevent  taxpayers  from 
realizing  hedging  gains  and  losses 
selectively  by  at^doning  a  planned 
transaction  and  substituting  a  similar 
transaction. 

Finally,  the  regulations  grant  consent 
for  taxpayers  to  change  their  methods  of 
accounting  for  hedging  transactions. 

The  change  must  be  made  for 
transactions  entered  into  on  or  after 
October  1, 1994,  and  must  be  made  for 
the  taxable  year  containing  that  date. 

The  change  is  made  on  a  cut-off  basis. 
Therefore,  no  items  of  income  or 
deduction  are  omitted  or  duplicated, 
and  no  adjustment  under  se^ion  481  is 
allowed  or  permitted.  Because  the 
consent  does  not  extend  to  changes  for 
a  subsequent  tax  year,  consent  for  such 
a  change  must  be  requested  according  to 
the  procedures  established  under 
§  l-446-l(e). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  si^ificant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  fiiapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  R^ulatory  Flexibility 
Analysis  is  not  requir^.  Pursuant  to 
section  760S(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  ^lall  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jo  Lynn  Ricks.  Office  of 
Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects 
26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES  . 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.446-3  is  amended  as 
follows: 

1.  The  first  sentence  of  paragraph 
(h)(2)  is  revised. 

2.  The  second  sentence  of  the 
introductory  language  of  paragraph 
(h)(5)  is  revised. 

3.  The  revisions  read  as  follows: 

§  1 .446-3  Notionid  principal  contracts. 
***** 

(h)*  *  * 

(2)  Taxable  year  of  inclusion  and 
deduction  by  original  parties.  Except  as 
otherwise  provide  (for  example,  in 
section  453,  section  1092,  or  §  1.446-4), 
a  party  to  a  notional  principal  contract 
recognizes  a  termination  payment  in  the 
year  the  contract  is  extinguished, 
assigned,  or  exchanged.  *  *  * 
***** 

(5)  *  *  *  The  contracts  in  the 
examples  are  not  hedging  transactions 
as  deHned  in  §  1.1221-2(b),  and  all  of 
the  examples  assume  that  no  loss- 
deferral  rules  apply. 
***** 

Par.  3.  Section  1.446—4  is  added  to 
read  as  follows: 

$  1.446-4  Hedging  transactions. 

(a)  In  general.  Except  as  provided  in 
this  paragraph  (a),  a  hedging  transaction 
as  defined  in  §  1.1221-2^)  (whether  or 
not  the  character  of  gain  or  loss  from  the 
transaction  is  detmrnined  under 
§  1.1221-2)  must  be  accounted  for  under 
the  rules  of  this  section.  To  the  extent 
that  provisions  of  any  other  regulations 
governing  the  timing  of  income, 
deductions,  gain,  or  loss  are 
inconsistent  with  the  rules  of  this 
section,  the  rules  of  this  section  control. 

(1)  Trades  or  businesses  excepted.  A 
taxpayer  is  not  required  to  account  for 
hedging  transactions  imder  the  rules  of 
this  section  for  any  trade  or  business  in 
which  the  cash  receipts  and 
disbursements  method  of  accounting  is 
used  or  in  which  §  1.471-6  is  used  for 
inventory  valuations  if,  for  all  prior 
taxable  years  ending  on  or  after 
September  30. 1993,  the  taxpayer.met 
the  $5,000,000  gross  receipts  test  of 
section  448(c)  (or  would  have  met  that 
test  if  the  taxpayer  were  a  corporation 
or  partnership).  A  taxpayer  not  required 


to  use  the  rules  of  this  section  may 
nonetheless  use  a  method  of  accounting 
that  is  consistent  with  these  rules. 

(2)  Coordination  with  other  sections. 
This  section  does  not  apply  to — 

(i)  Any  position  to  wnicn  section 
475(a)  applies; 

(ii)  Any  section  988  hedging 
transaction  if  the  transaction  is 
integrated  under  §  1.988-5  or  if  other 
regulations  issued  under  section  988(d) 
(or  an  advance  ruling  described  in 
1.988-5(e))  govern  when  gain  or  loss 
from  the  transaction  is  taken  into 
account;  or 

(iii)  The  determination  of  the  issuer’s 
yield  on  an  issue  of  tax-exempt  bonds 
for  purposes  of  the  arbitrage  restrictions 
to  which  §  1.148— 4(h)  ^plies. 

(b)  Clear  reflection  of  income.  The 
method  of  accoimting  used  by  a 
taxpayer  for  a  hedging  transaction  must 
clearly  reflect  income.  To  clearly  reflect 
income,  the  method  u.sed  must 
reasonably  match  the  timing  of  income, 
deduction,  gain,  or  loss  from  the 
hedging  transaction  with  the  timing  of 
income,  deduction,  gain,  or  loss  from 
the  item  or  items  being  hedged.  Taking 
gains  and  losses  into  account  in  the 
period  in  which  they  are  realized  may 
clearly  reflect  income  in  the  case  of 
certain  hedging  transactions.  For 
example,  where  a  hedge  and  the  item 
being  hedged  are  disposed  of  in  the 
same  taxable  year,  taking  realized  gain 
or  loss  into  account  on  Imth  items  in 
that  taxable  year  may  clearly  reflect 
income.  In  the  case  of  many  hedging 
transactions,  however,  taking  gains  and 
losses  into  8C(x}unt  as  they  are  realized 
does  not  result  in  the  matching  required 
by  this  section. 

(c)  Choice  of  method  and  consistency. 
For  any  given  type  of  hedging 
transaction,  there  may  be  more  than  one 
method  of  accounting  that  satisfies  the 
clear  reflection  requirement  of 
paragraph  (b)  of  this  section.  A  taxpayer 
is  generally  permitted  to  adopt  a  method 
of  accounting  for  a  particular  type  of 
hedging  transaction  that  clearly  reflects 
the  taxpayer’s  income  firom  that  type  of 
transaction.  See  paragraph  (e)  of  this 
section  for  requirements  and  limitations 
on  the  taxpayer’s  choice  of  method. 
Different  methods  of  accounting  may  be 
used  for  diflerent  types  of  hedging 
transactions  and  for  transactions  that 
hedge  different  types  of  items.  Once  a 
taxpayer  adopts  a  method  of  accounting, 
however,  that  method  must  be  applied 
consistently  and  can  only  be  changed 
with  the  consent  of  the  Commissioner, 
as  provided  by  section  446(e)  and  the 
regulations  and  procedures  thereunder. 

(d)  Recordkeeping  requirements — (1) 
In  general.  The  books  and  records 
maintained  by  a  taxpayer  must  contain 
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a  description  of  the  accounting  method 
used  for  each  type  of  hedging 
transaction.  The  description  of  the 
method  or  methods  used  must  be 
sufficient  to  show  how  the  clear 
reflection  requirement  of  paragraph  (b) 
of  this  section  is  satisfied. 

(2)  Additional  identification.  In 
addition  to  the  identification  required 
by  §  1.1221-2(e),  the  books  and  records 
maintained  by  a  taxpayer  must  contain 
whatever  more  specific  identification 
with  respect  to  a  transaction  is 
necessary  to  verify  the  application  of  the 
method  of  accounting  used  by  the 
taxpayer  for  the  transaction.  This 
additional  identification  may  relate  to 
the  hedging  transaction  or  to  the  item, 
items,  or  aggregate  risk  being  hedged. 

The  additional  identification  must  be 
made  at  the  time  specified  in  §  1.1221- 
2(e)(2)  and  must  be  made  on,  and 
retained  as  part  of,  the  taxpayer’s  books 
and  records. 

(3)  Transactions  in  which  character  of 
gain  or  loss  is  not  determined  under 

§  1.1221-2.  A  section  988  transaction,  as 
defined  in  section  988(c)(1),  or  a 
qualified  fund,  as  defined  in  section 
988(c)(l)(E)(iii),  is  subject  to  the 
identification  and  recordkeeping 
requirements  of  §  1.1221-2(e).  ^e 
§  1.1221-2(a)(4)(i). 

(e)  Requirements  and  limitations  with 
respect  to  hedges  of  certain  assets  and 
liabilities.  In  the  case  of  certain  hedging 
transactions,  this  paragraph  (e)  provides 
guidance  in  determining  whether  a 
taxpayer’s  method  of  accounting 
satisfies  the  clear  reflection  requirement 
of  paragraph  (b)  of  this  section.  Even  if 
these  rules  are  satisfied,  however,  the 
taxpayer’s  method,  as  actually  applied 
to  the  taxpayer’s  hedging  transactions, 
must  clearly  reflect  income  by  meeting 
the  matching  requirement  of  paragraph 
(b)  of  this  section. 

(1)  Hedges  of  aggregate  risk — (i)  In 
general.  The  method  of  accounting  used 
for  hedges  of  aggregate  risk  must  comply 
with  the  matching  requirements  of 
paragraph  (b)  of  this  section.  Even 
though  a  taxpayer  may  not  be  able  to 
associate  the  hedging  transaction  with 
any  particular  item  ^ing  hedged,  the 
timing  of  income,  deduction,  gain,  or 
loss  from  the  hedging  transaction  must 
be  matched  with  the  timing  of  the 
aggregate  income,  deduction,  gain,  or 
loss  from  the  items  being  hedged.  For 
example,  if  a  notional  principal  contract 
hedges  a  taxpayer’s  aggregate  risk, 
taking  into  account  income,  deduction, 
gain,  or  loss  under  the  provisions  of 
§  1.446-3  may  clearly  reflect  income. 
See  paragraph  (e)(5)  of  this  section. 

(ii)  Mark-and-spread  method.  The 
following  method  may  be  appropriate 
for  taking  into  account  income. 


deduction,  gain,  or  loss  horn  hedges  of 
agCTegate  risk: 

(A)  The  hedging  transactions  are 
marked  to  market  at  regular  intervals  for 
which  the  taxpayer  has  the  necessary 
data,  but  no  less  frequently  than 
quarterly;  and 

(B)  The  income,  deduction,  gain,  or 
loss  attributable  to  the  realization  or 
periodic  marking  to  market  of  hedging 
transactions  is  taken  into  account  over 
the  period  for  which  the  hedging 
transactions  are  intended  to  reduce  risk. 
Although  the  period  over  which  the 
hedging  transactions  are  intended  to 
reduce  risk  may  change,  the  period  must 
be  reasonable  and  consistent  with  the 
taxpayer’s  hedging  policies  and 
strategies. 

(2)  Hedges  of  items  marked  to  market. 
In  the  case  of  a  transaction  that  hedges 
an  item  that  is  marked  to  market  under 
the  taxpayer’s  method  of  accounting, 
marking  the  hedge  to  market  clearly 
reflects  income. 

(3)  Hedges  of  inventory — (i)  In 
general.  If  a  h^ging  transaction  hedges 
purchases  of  inventory,  gain  or  loss  on 
the  hedging  transaction  may  be  taken 
into  account  in  the  same  period  that  it 
would  be  taken  ipto  account  if  the  gain 
or  loss  were  treated  as  an  element  of  the 
cost  of  inventory.  Similarly,  if  a  hedging 
transaction  hedges  sales  of  inventory, 
gain  or  loss  on  the  hedging  transaction 
may  be  taken  into  account  in  the  same 
period  that  it  would  be  taken  into 
account  if  the  gain  or  loss  were  treated 
as  an  element  of  sales  proceeds.  If  a 
hedge  is  associated  with  a  particular 
purchase  or  sales  transaction,  the  gain 
or  loss  on  the  hedge  may  be  taken  into 
account  when  it  would  be  taken  into 
account  if  it  were  an  element  of  cost 
incurred  in,  or  sales  proceeds  from,  that 
transaction.  As  with  hedges  of  aggregate 
risk,  however,  a  taxpayer  may  not  be 
able  to  associate  hedges  of  inventory 
purchases  or  sales  with  particular 
purchase  or  sales  transactions.  In  order 
to  match  the  timing  of  income, 
deduction,  gain,  or  loss  from  the  hedge 
with  the  timing  of  aggregate  income, 
deduction,  gain,  or  loss  from  the  hedged 
purchases  or  sales,  it  may  be 
appropriate  for  a  taxpayer  to  account  for 
its  hedging  transactions  in  the  manner 
described  in  paragraph  (e)(l)(ii)  of  this 
section,  except  that  the  gain  ordoss  that 
is  spread  to  each  period  is  taken  into 
account  when  it  would  be  if  it  were  an 
element  of  cost  incurred  (purchase 
hedges),  or  an  element  of  proceeds  from 
sales  made  (sales  hedges),  during  that 
period. 

(ii)  Alternative  methods  for  certain 
inventory  hedges.  In  lieu  of  the  method 
described  in  paragraph  (e)(3)(i)  of  this 
section,  other  simpler,  less  precise 


methods  may  be  used  in  appropriate 
cases  where  the  clear  reflection 
requirement  of  paragraph  (b)  of  this 
section  is  satisfied.  For  example: 

(A)  Taking  into  account  remized  gains 
and  losses  on  both  hedges  of  inventory 
purchases  and  hedges  of  inventory  sales 
when  they  would  be  taken  into  account 
if  the  gains  and  losses  were  elements  of 
inventory  cost  in  the  period  realized 
may  clearly  reflect  income  in  some 
situations,  but  does  not  cleiuly  reflect 
income  for  a  taxpayer  that  uses  the  last- 
in,  first-out  method  of  accounting  for 
the  inventory;  and 

(B)  Marking  hedging  transactions  to 
market  with  resulting  gain  or  loss  taken 
into  account  immediately  may  clearly 
reflect  income  even  though  the 
inventory  that  is  being  hedged  is  not 
marked  to  market,  but  only  if  the 
inventory  is  not  accounted  for  under 
either  the  last-in,  first-out  method  or  the 
lower-of-cost-or-market  method  and 
only  if  items  are  held  in  inventory  for 
short  periods  of  time. 

(4)  Hedges  of  debt  instruments.  Gain 
or  loss  from  a  transaction  that  hedges  a 
debt  instrument  issued  or  to  be  issued 
by  a  taxpayer,  or  a  debt  instrument  held 
or  to  be  held  by  a  taxpayer,  must  be 
accounted  for  by  reference  to  the  terms 
of  the  debt  instrument  and  the  period  or 
periods  to  which  the  hedge  relates.  A 
hedge  of  an  instrument  that  provides  for 
interest  to  be  paid  at  a  fixed  rate  or  a 
qualified  floating  rate,  for  example, 
generally  is  accounted  for  using 
constant  yield  principles.  Thus, 
assuming  that  a  fixed  rate  or  qualified 
floating  rate  instrument  remains 
outstanding,  hedging  gain  or  loss  is 
taken  into  account  in  the  same  periods 
in  which  it  would  be  taken  into  account 
if  it  adjusted  the  yield  of  the  instrument 
over  the  term  to  which  the  hedge 
relates.  For  example,  gain  or  loss 
realized  on  a  transaction  that  hedged  an 
anticipated  fixed  rate  borrowing  for  its 
entire  term  is  accounted  for,  solely  for 
purposes  of  this  section,  as  if  it 
decreased  or  increased  the  issue  price  of 
the  debt  instrument. 

(5)  Notional  principal  contracts.  The 
rules  of  §  1.446-3  govern  the  timing  of 
income  and  deductions  with  respect  to 
a  notional  principal  contract  unless, 
because  the  notional  principal  contract 
is  part  of  a  hedging  transaction,  the 
application  of  &ose  rules  would  not 
result  in  the  matching  that  is  needed  to 
satisfy  the  clear  reflection  requirement 
of  paragraph  (b)  and,  as  applicable, 

(e)(4)  of  this  section.  For  example,  if  a 
notional  principal  contract  hedges  a 
debt  instrument,  the  method  of 
accounting  for  periodic  payments 
described  in  §  1.446-3(e)  and  the 
methods  of  accounting  for  nonperiodic 
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payments  described  in  §  1.446- 
3(0{2)(iii)  and  (v)  generally  clearly 
reflect  the  taxpayer’s  income.  The 
methods  described  in  §  1.446-3(f)(2){ii) 
and  (iv),  however,  generally  do  not 
clearly  reflect  the  taxpayer’s  income  in 
that  situation. 

(6)  Disposition  of  hedged  asset  or 
liability.  If  a  taxpayer  hedges  an  item 
and  disposes  of,  or  terminates  its 
interest  in,  the  item  but  does  not 
dispose  of  or  terminate  the  hedging 
transaction,  the  taxpayer  must 
appropriately  match  the  built-in  gain  or 
loss  on  the  hedging  transaction  to  the 
gain  or  loss  on  the  disposed  item.  To 
meet  this  requirement,  the  taxpayer  may 
mark  the  hedge  to  market  on  the  date  it 
disposes  of  the  hedged  item.  If  the 
taxpayer  intends  to  dispose  of  the 
hedging  transaction  within  a  reasonable 
period,  however,  it  may  be  appropriate 
to  match  the  realized  gain  or  loss  on  the 
hedging  transaction  with  the  gain  or  loss 
on  the  disposed  item.  If  the  taxpayer 
intends  to  dispose  of  the  hedging 
transaction  within  a  reasonable  period 
and  the  hedging  transaction  is  not 
actually  disposed  of  within  that  period, 
the  taxpayer  must  match  the  gain  or  loss 
on  the  hedge  at  the  end  of  the 
reasonable  period  with  the  gain  or  loss 
on  the  disposed  item.  For  purposes  of 
this  paragraph  (e)(6),  a  reasonable 
period  is  generally  7  days. 

(7)  Recycled  hedges.  If  a  taxpayer 
enters  into  a  hedging  transaction  by 
recycling  a  hedge  of  a  particular  hedged 
item  to  serve  as  a  hedge  of  a  different 
item,  as  described  in  §  1.1221-2(c)(2). 
the  taxpayer  must  match  the  built-in 
gain  or  loss  at  the  time  of  the  recycling 
to  the  gain  or  loss  on  the  original 
hedged  item,  items,  or  aggregate  risk. 
Income,  deduction,  gain,  or  loss 
attributable  to  the  period  after  the 
recycling  must  be  matched  to  the  new 
hedged  item,  items,  or  aggregate  risk 

-  un(ter  the  principles  of  paragraph  (b)  of 
this  section. 

(8)  Unfulfilled  anticipatory 
transactions — (i)  In  general.  If  a 
taxpayer  enters  into  a  hedging 
transaction  to  reduce  risk  with  respect 
to  an  anticipated  asset  acquisition,  debt 
issuance,  or  obligation,  and  the 
anticipated  transaction  is  not 
consummated,  any  income,  deduction, 
gain,  or  loss  horn  the  hedging 
transaction  is  taken  into  account  when 
realized. 

(ii)  Consummation  of  anticipated 
transaction.  A  taxpayer  consummates  a 
transaction  for  purposes  of  paragraph 

(e)(8)(i)  of  this  section  upon  the 
occurrence  (within  a  reasonable  interval 
around  the  expected  time  of  the 
anticipated  transaction)  of  either  the 
anticipated  transaction  or  a  different  but 


similar  transaction  for  which  the  hedge 
serves  to  reasonably  reduce  risk. 

(9)  Hedging  by  members  of  a 
consolidated  group.  (Reserved.] 

(f)  Type  or  character  of  income  and 
deduction.  The  rules  of  this  section 
govern  the  timing  of  income,  deduction, 
gain,  or  loss  on  hedging  transactions  but 
do  not  affect  the  type  or  character  of 
income,  deduction,  gain,  or  loss 
produced  by  the  transaction.  Thus,  for 
example,  the  rules  of  paragraph  (e)(3)  of 
this  section  do  not  affect  the 
computation  of  cost  of  goods  sold  or 
sales  proceeds  for  a  taxpayer  that  hedges 
inventory  purchases  or  sales.  Similarly, 
the  rules  of  paragraph  (e)(4)  of  this 
section  do  not  increase  or  decrease  the 
interest  income  or  expense  of  a  taxpayer 
that  hedges  a  debt  instrument  or  a 
liability. 

(g)  Effective  date.  This  section  applies 
to  hedging  transactions  entered  into  on 
or  after  Ortober  1, 1994. 

(h)  Consent  to  change  methods  of 
accounting.  The  Commissioner  grants 
consent  for  a  taxpayer  to  change  its 
methods  of  accounting  for  transactions 
that  are  entered  into  on  or  after  October 
1, 1994,  and  that  are  described  in 
paragraph  (a)  of  this  section.  This 
consent  is  granted  only  for  changes  for 
the  taxable  year  containing  October  1, 
1994.  The  taxpayer  must  describe  its 
new  methods  of  accounting  in  a 
statement  that  is  included  in  its  Federal 
income  tax  return  for  that  taxable  year. 

Par.  4.  In  §  1.461-1,  paragraph 
(a)(2)(iii)(B)  is  revised  to  read  as  follows: 

§  1.461-1  General  rules  for  taxable  year  of 
deduction. 

(a)*  .  • 

(2).  *  * 

(iii)  *  *  * 

(B)  If  the  liability  of  a  taxpayer  is 
subject  to  section  170  (charitable 
contributions),  section  192  (black  lung 
benefit  trusts),  section  194A  (employer 
liability  trusts),  section  468  (mining  and 
solid  waste  disposal  reclamation  and 
closing  costs),  or  section  468 A  (certain 
nuclear  decommissioning  costs),  the 
liability  is  taken  into  account  as 
determined  under  that  section  and  not 
under  section  461  or  the  regulations 
thereunder.  For  special  rules  relating  to 
certain  loss  deductions,  see  sections 
165(e),  165(i),  and  165(1),  relating  to 
theft  losse's,  disaster  losses,  and  losses 
ft'om  certain  deposits  in  qualified 
financial  institutions. 

*  *  «  *  * 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 


Authority:  26  U.S.C  7805. 

Par.  6.  Section  602.101(c)  is  amended 
by  adding  an  entry  in  numerical  order 
to  the  table  to  read  as  follows: 

§  602.1 01  OMB  Control  numbers. 
***** 

(c)  *  *  * 


CFR  part  or  section  where  iden¬ 
tified  and  described 


Current 
OMB  con¬ 
trol  No. 


1 .446-4(d) 


1545-1412 


Margaret  Milner  Richardson. 
Commissioner  of  Interna!  Revenue. 

Approved: 

Samuel  Y.  Sessions. 

Acting  Assistant  Secretary  of  Treasury. 

[FR  Doc.  94-16868  Filed  7-13-94;  9:10  am] 
BILUNG  CODE  4830-01-U 


26  CFR  Parts  1  and  602 

1TD8555] 

RIN  1545-AR73 

Hedging  Transactions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  clarifying  the  character  of 
gain  or  loss  ft’om  business  hedges.  In 
general,  the  regulations  treat  gain  or  loss 
on  most  hedging  transactions  as 
ordinary  rather  than  capital.  The 
regulations  are  needed  to  provide 
guidance  to  businesses  entering  into 
hedging  transactions  and  to  serve  as  a 
basis  for  resolving  {lending  cases 
involving  gains  and  losses  from 
hedging. 

DATES:  These ;Cegulations  are  effective 
July  18, 1994,  except  that  the 
amendments  relating  to  the  removal  of 
§  1.1221-2T  are  effective  October  1, 
1994. 

For  dates  of  applicability  of  these 
regulations,  see  the  discussion  in  the 
Dates  of  Applicability  paragraph  in  the 
SUPPLEMENTARY  INFORMATION  portion  of 
the  preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Lynn  Ricks  of  the  Office  of  the  Assistant 
Chief  Counsel  (Financial  Institutions 
and  Products),  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW. 
Washington  DC  20224  (Attn: 
CC:DOM:FI&P).  Telephone  202-622- 
3920  (not  a  toll-fiee  call). 
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SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1403.  The 
estimated  annual  burden  per 
recordkeeper  varies  from  .1  to  10  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  .9  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate'  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  PC:FP, 
Washington,  E)C  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Backgroimd 

This  document  contains  final 
regulations  amending  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  1221  of  the  Internal  Revenue 
Code  (Code)  (relating  to  the  definition  of 
capital  asset).  The  provisions  ailected 
relate  to  the  determination  of  the 
character  of  gain  or  loss  from  hedging 
transactions. 

On  Octc^r  20, 1993,  temporary 
regulations  (TD  8493)  providing  that 
gain  or  loss  on  most  common  business 
hedges  is  ordinary  rather  than  capital 
were  published  in  the  Federal  Register 
(58  FR  54037).  A  notice  of  propos^ 
rulemaking  (FI-46-Q3)  cross-referencing 
the  temporary  regulations  was 
published  in  the  Federal  Register  for 
the  same  day  (58  FR  54075).  The 
regulations  were  intended  to  resolve 
questions  that  had  arisen  with  respect  to 
the  tax  treatment  of  business  hedging 
following  the  decision  of  the  United 
States  Supreme  Court  in  Arkansas  Best 
Corp.  v.  Commissioner,  485  U,S.  212 
(1988). 

Many  comments  were  received  on  the 
proposed  regulations,  and  a  public 
hearing  was  held  on  January  19, 1994. 
Most  commentators  supported  the 
general  approach  of  the  proposed 
regulations,  but  a  number  suggested 
specific  revisions  to  the  proposed  rules 
or  the  addition  of  rules  to  resolve 
remaining  issues. 

Explanation  of  Provisions 

Paragraph  (a)  of  §  1.1221-2  provides 
basic  rules  for  the  treatment  of  hedging 
transactions.  Only  minor,  clarifying 
changes  have  been  made  to  the 
proposed  regulations. 


Paragraph  (a)(1)  provides  that 
property  that  is  part  of  a  hedging 
transaction,  as  defined  in  the 
regulations,  is  not  a  capital  asset. 
Paragraph  (a)(2)  provides  a  similar  rule 
for  short  sales  and  options.  Where  a 
short  sale  or  option  is  part  of  a  hedging 
transaction,  as  defined,  any  gain  or  loss 
on  the  short  sale  or  option  is  ordinary. 
Final  regulations  under  sections  1233 
and  1234  provide  that  §  1.1221-2 
governs  the  character  of  gain  or  loss  on 
short  sales  and  options  that  are  part  of 
hedging  transactions. 

Under  paragraph  (a)(3),  if  a 
transaction  falls  outside  the  regulations, 
gain  or  loss  from  the  transaction  is  not 
made  ordinary  by  the  fact  that  property 
is  a  surrogate  for  a  non-capital  asset, 
that  the  transaction  serves  as  insurance 
against  a  business  risk,  that  the 
transaction  serves  a  hedging  function,  or 
that  the  transaction  serves  a  similar 
function  or  purpose. 

The  provisions  of  this  section 
generally  apply  to  determine  the 
character  of  gain  or  loss  from 
transactions  that  also  are  subject  to 
various  international  provisions  of  the 
Code.  Paragraph  (a)(4),  however, 
provides  that  section  988  transactions 
are  excluded  frxim  the  character 
provisions  of  these  regulations  because 
gain  or  loss  on  those  transactions  is 
ordinary  under  section  988(a)(1).  The 
regulations  do  apply  to  transactions  that 
predate  the  effective  date  of  section  988. 
Paragraph  (a)(4)  also  provides  that  the 
definition  of  a  hedging  transaction 
under  §  1.1221-2(b)  does  not  apply  for 
purposes  of  the  hedging  exceptions  to 
the  subpart  F  rules  of  section  954(c)  and 
certain  hedging  rules  in  the  interest 
allocation  regulations  under  section 
864(e).  The  IRS  and  Treasury  are 
considering  the  possibility  of  using  the 
definition  of  hedging  transaction  and 
other  provisions  of  these  regulations  for 
purposes  of  various  international  tax 
provisions,  except  where  a  modification 
of  the  provisions  is  necessary  to  carry 
out  the  purposes  of  those  international 
provisions.  Comments  on  this  subject 
are  welcomed. 

In  defining  the  term  hedging 
transaction,  paragraph  (b)  of  §  1.1221-2 
retains  the  rule  of  the  proposed 
regulations  and  adopts  the  concept  of 
h^ging  in  section  1256(e)(2)(A)  of  the 
Code.  Under  this  rule,  a  hedging 
transaction  generally  is  a  transaction 
that  a  taxpayer  enters  into  in  the  normal 
course  of  its  business  primarily  to 
reduce  the  risk  of  interest  rate  or  price 
changes  or  currency  fluctuations. 

A  number  of  commentators  suggested 
tfiat  the  IRS  abandon  the  rule  of  the 
proposed  regulations  and  adopt  a 
definition  of  hedging  that  looks  to  risk 


management  rather  than  risk  reduction. 
This  comment  was  not  adopted  because 
the  IRS  and  Treasury  believe  that  the 
definition  in  section  1256  represents  the 
best  indication  of  congressional  intent 
with  respect  to  business  hedges. 

Although  the  risk  reduction  standard 
has  been  retained,  the  final  regulations 
provide  rules  of  application  designed  to 
ensure  that  the  definition  of  hedging 
transaction  is  applied  reasonably  to 
include  most  common  types  of  hedging 
transactions. 

Paragraph  (c)(1)  deals  with  the 
meaning  of  risk  reduction.  To  enter  into 
a  hedging  transaction,  the  taxpayer  must 
have  risk  when  all  of  its  operations  are 
considered — that  is,  there  must  be  risk 
on  a  “macro”  basis.  Nonetheless,  a 
hedge  of  a  single  asset  or  liability,  or 
pool  of  assets  or  liabilities,  will  be 
respected  if  the  hedge  reduces  the  risk 
attributable  to  the  item  or  items  being 
hedged  and  if  the  hedge  is  reasonably 
calculated  to  reduce  the  overall  risk  of 
the  taxpayer’s  operations.  In  addition,  if 
a  taxpayer  hedges  a  particular  asset  or 
liability,  or  a  pool  of  assets  or  liabilities, 
and  the  hedge  is  undertaken  as  part  of 
a  program  to  reduce  the  overall  risk  of 
the  taxpayer’s  operations,  the  taxpayer 
need  not  show  that  the  hedge  reduces 
its  overall  risk. 

Paragraph  (c)(1)  also  recugnizes  that 
fixed  to  floating  hedges  and  certain 
types  of  written  options  may  be  risk 
reducing  and  may  be  used  in  hedging 
transactions.  For  example,  a  covered 
call  with  respect  to  assets  held  or  a 
written  put  option  with  respect  to  assets 
to  be  acquired  may  reduce  risk. 

In  addition,  paragraph  (c)(1)  provides 
that  a  hedging  transaction  includes  a 
transaction  that  is  entered  into  primarily 
to  reverse  or  counteract  a  hedging 
transaction.  This  rule  recognizes  that 
some  transactions  are  used  to  eliminate 
some  or  all  of  the  risk  reduction 
accomplished  through  a  hedging 
transaction.  Although  the  transactions 
are  not  risk  reducing  if  viewed 
independently,  they  are  considered  to 
be  part  of  the  larger  hedging  transaction. 

Paragraph  (c)(1)  further  prorides  that 
a  taxpayer  may  hedge  any  part  or  all  of 
its  risk  for  any  part  of  the  period  during 
which  it  has  risk.  The  regulations  also 
provide  that  the  frequent  entering  into 
and  termination  of  hedging  positions  is 
not  relevant  to  whether  transactions  are 
hedging  transactions. 

Finally,  paragraph  (c)(1)  provides  that 
a  transaction  tlmt  is  not  entered  into 
primarily  to  reduce  risk  is  not  a  hedging 
transaction.  For  example,  the  so-called 
“store-on-the-board”  transaction,  in 
which  a  taxpayer  disposes  of  its 
production  and  enters  into  a  long 
futures  or  forward  contract,  is  not  a 
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hedging  transaction  because  the  long 
position  does  not  reduce  risk.  Moreover, 
gain  or  loss  on  the  contract  is  not  made 
ordinary  on  the  grounds  that  it  is  a 
surrogate  for  inventory. 

The  IRS  and  Treasury  understand  that 
there  are  situations  in  which  a  taxpayer 
engages  in  a  store-on-the-board 
transaction  as  a  hedge  of  an  expected 
payment  under  an  agricultural  price 
support  program.  In  this  situation,  a 
long  futures  or  forward  contract  may 
qualify  as  a  hedging  transaction  with 
respect  to  the  expected  payment. 

Paragraph  (c)(2)  provides  that  a 
hedging  transaction  may  be  entered  into 
by  using  a  position  that  was  a  hedge  of 
one  asset  or  liability  to  hedge  another 
asset  or  liability. 

Paragraph  (cj(3)  provides  that  tlie 
acquisition  of  certain  assets,  such  as 
investments,  may  not  be  a  hedging 
transaction.  Even  though  these  assets 
may  reduce  risk,  they  typically  are  not 
acquired  primarily  to  reduce  risk.  For 
example,  a  taxpayer’s  interest  rate  risk 
from  a  floating  rate  borrowing  may  be 
reduced  by  the  purchase  of  debt 
instruments  that  bear  a  comparable 
floating  rate.  The  acquisition  of  the  debt 
instruments,  however,  is  not  made 
primarily  to  reduce  risk  and,  therefore, 
is  not  a  hedging  transaction.  Similarly, 
borrowings  generally  are  not  made 
primarily  to  reduce  risk. 

Paragraph  (cK4)  defines  the  normal 
course  requirement  of  paragraph  (b).to 
include  ahy  transaction  enter^  into  in 
furtherance  of  a  taxpayer’s  trade  or 
business.  Thus,  for  example,  a  liability 
hedge  meets  this  requirement  regardless 
of  whether  the  liability  is  undertaken  to 
fimd  current  operations,  an  acquisition, 
or  an  expansion  of  a  taxpayer’s 
business.  This  definition  does  not  apply 
to  other  uses  of  the  term  “normal 
course’’  in  the  Code  or  regulations. 

Paragraph  (c)(5)  retains  the  rule  in  the 
proposed  regulations  that  a  hedge  of 
property  or  of  an  obligation  is  a  hedging 
transaction  only  if  a  sale  or  exchange  of 
the  property,  or  performance  or 
termination  of  the  obligation,  could  not 
produce  capital  gain  or  loss,  hi  response 
to  the  many  comments  received, 
however,  a  special  rule  has  been  added 
for  noninventory  supplies.  Under  this 
rule,  if  a  taxpayer  sells  only  a  negligible 
amoimt  of  a  noninventory  supply,  then, 
only  for  purposes  of  determining 
[  whether  a  hedge  of  the  purchase  of  that 
noninventory  supply  is  a  hedging 
transaction,  the  noninventory  supply  is 
,  treated  as  ordinary  property.  In  this 
case,  the  Service  and  Treasury  believe 
that  the  theoretical  possibility  of 
ordinary  loss  on  a  hedge  and  capital 
gain  on  the  sale  of  supplies  should  not 
prevent  the  transactions  from  qualifying 


as  hedging  transactions.  The  Service 
intends  to  issue  gmdance  on  the 
negligible  amount  standard.  The 
comments  received  indicate  that  most 
taxpayers  sell  none  of  their  supplies  or 
a  very  small  amount.  Further  comments 
are  requested. 

For  prior  years,  a  transition  rule 
provides  a  substantially  more  generous 
standard  for  noninventory  supplies.  If, 
in  each  prior  year  that  is  open  for 
assessment  on  September  1, 1994,  a 
taxpayer  sold  no  more  than  15  percent 
of  the  greater  of  the  total  amount  of  a 
supply  held  at  the  beginning  of  the  year 
or  the  total  amount  of  the  supply 
acquired  in  that  year  and  meets  certain 
other  requirements,  hedges  of  purchases 
of  that  supply  are  hedging  transactions. 

The  final  regulations  do  not  provide 
a  negligible  sales  rule  for  hedges  of 
section  1231  assets.  Sales  of  these  assets 
are  less  predictable  than  sales  of 
supplies  and  may  occur  many  years 
after  the  transaction  that  hedges  their 
purchase.  The  IRS  and  Treasury  believe 
that  it  is  inappropriate  to  provide 
ordinary  treatment  for  the  hedges  when 
it  is  not  known  whether  the  assets  will 
produce  capital  gains.  Nonetheless,  the 
regulations  provide  a  special  transition 
rule  applicable  to  certain  hedges  of 
section  1231  assets  entered  into  in  prior 
years. 

Paragraph  (c)(6)  provides  that  the 
status  of  liability  hedges  as  hedging 
transactions  is  determined  without 
regard  to  the  use  that  is  made  of  the 
proceeds  of  a  borrowing.  The  IRS  and 
Treasiuy  believe  that  a  liability  hedge 
should  not  fail  to  qualify  as  a  hedging 
transaction  because  the  proceeds  of  the 
borrowing  being  hedged  are  used  to 
purchase  a  capital  asset. 

Paragraph  (c)(7)  retains  the  rule  in  the 
proposed  regulations  that,  in  the  case  of 
hedges  of  aggregate  risk,  all  but  a  de 
minimis  amount  of  the  risk  being 
hedged  must  be  attributable  to  ordinary 
property,  ordinary  obligations,  and 
borrowings. 

Although  the  purpose  of  the  rules  in 
paragraph  (c)  is  to  ensure  that  the 
definition  of  hedging  transaction  will  be 
interpreted  reasonably  to  cover  most 
common  business  hedges,  not  all  hedges 
are  intended  to  be  covered.  For 
example,  the  regulations  do  not  apply 
where  a  taxpayer  hedges  a  dividend 
stream,  the  overall  profitability  of  a 
business  unit,  or  other  business  risks 
that  do  not  relate  directly  to  interest  rate 
or  price  changes  or  currency 
fluctuations.  Moreover,  the  regulations 
do  not  provide  ordinary  treatment  for 
gain  or  loss  from  the  disposition  of  stock 
where,  for  example,  the  stock  is 
acquired  to  protect  the  goodwill  or 


business  reputation  of  the  acquirer  or  to 
ensure  the  availability  of  goods. 

The  status  of  so-cafled  ’^gap’’  hedges 
is  not  separately  addressed  in  paragraph 
(c).  Insurance  companies,  for  example, 
sometimes  hedge  the  “gap’’  between 
their  liabilities  and  the  assets  that  fund 
them.  Under  the  proposed  regulations,  a 
hedge  of  those  assets  does  not  qualify  as 
a  h^ging  transaction  if  the  assets  are 
capital.  Commentators,  therefore, 
suggested  that  the  final  regulations 
provide  a  rule  that  deems  all  gap  hedges 
to  be  hedges  of  the  liabilities  ra&er  than 
of  the  assets.  The  IRS  and  Treasury, 
however,  are  concerned  that,  where  this 
type  of  hedge  is  more  closely  associated 
with  the  assets  than  the  liabilities,  there 
is  a  significant  possibility  of  mismatch 
if  the  hedges  are  given  ordinary 
treatment  and  the  assets  can  be  sold  for 
capital  gains.  Thus,  die  final  regulations 
do  not  include  the  suggested  rule. 

Whether  a  gap  hedge  qualifies  as  a 
liability  hedge  is  a  question  of  fact  and 
depends  on  whether  it  is  more  closely 
associated  with  the  liabilities  than  with 
the  assets.  For  example,  a  contract  to 
purchase  assets  is  generally  not  a 
liability  hedge  even  if  the  assets  are 
being  purchased  to  fund  the  liability. 
Other  gap  hedges  may  be  appropriately 
treated  as  liability  hedges  and,  therefore, 
may  qualify  as  hedging  transactions.  . 

The  IRS  and  Treasury  understand  that 
the  most  significant  consequence  of  the 
failure  of  gap  hedges  to  qualify  as 
hedging  transactions  may  be  that  they 
are  then  subject  to  the  straddle  rules  of 
section  1092.  Comments  are  requested 
on  whether  it  would  be  appropriate  to 
exempt  these  transactions  from  section 
1092  and  apply  the  hedge  accounting 
rules  of  §  1.446-4  even  though  the 
transactions  are  not  hedging 
transactions  and  their  character  is  not 
determined  under  §  1.1221-2.  The  IRS 
and  Treasury  also  note  that  there  may  be 
different  considerations  for  determining 
whether  income  or  loss  firom  a  gap 
hedge  should  be  treated  as  an  interest 
equivalent  for  purposes  of  international 
tax  provisions,  such  as  section  864(e). 
Comments  are  also  requested  on  this 
point. 

Paragraph  (d)  is  reserved  in  the  final 
regulations  to  allow  development  of 
rules  applicable  to  hedging  by  members 
of  a  consolidated  group.  Proposed 
regulations  on  this  subject  are  published 
in  the  Proposed  Rules  section  of  this 
issue  of  the  Federal  Register. 

Paragraph  (e)(1)  retains  the 
requirement  of  the  proposed  regulations 
that  hedging  transactions  must  be 
identified  before  the  close  of  the  day  on 
which  they  are  entered  into.  Paragraph 
(e)(2),  however,  relaxes  the  rule  of  the 
proposed  regulations  and  requires  that 
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the  item,  items,  or  aggregate  risk  being 
hedged  be  identified  sui^antially 
contemporaneously  with  entering  into 
the  hedging  transaction.  The 
identification  must  be  made  no  more 
than  35  days  after  entering  into  the 
hedging  tremsaction.  This  time  period 
should  make  it  possible  for  taxpayers  to 
identify  the  hedged  item,  items,  or 
aggregate  risk  at  the  time  they  prepare 
monthly  reports  for  nontax  purposes. 

Some  commentators  suggested 
eliminating  entirely  the  requirement  of 
identifying  the  item  being  hedged.  The 
Service  and  Treasury  believe,  however, 
that  this  identification  is  needed  to 
establish  that  the  definition  of  hedging 
transaction  is  satisfied.  Moreover, 
because  special  identification  rules  have 
been  provided  for  hedges  of  aggregate 
risk  and  certain  inventory  hedges,  the 
requirement  of  identifying  the  items 
being  hedged  should  not  be  overly 
burdensome. 

A  transition  liiie  is  provided  to  extend 
the  time  period  for  identifying  a 
transaction  that  is  a  hedging  transaction 
under  the  final  regulations  and  that  the 
taxpayer  reasonably  treated  as  other 
than  a  hedging  transaction  under  the 
proposed  regulations.  If  such  a 
transaction  was  entered  into  before 
October  1, 1994,  and  remains  in 
existence  on  that  date,  the  identification 
and  recordkeeping  requirements  of 
paragraph  (e)  apply,  except  that  the 
identification  of  both  the  hedging 
transaction  and  the  hedged  item  are 
timely  if  made  before  the  close  of 
business  on  October  1, 1994.  However, 
if  the  transaction  was  entered  into 
before  Oct<^r  1. 1994,  and  does  not 
remain  in  existence  on  that  date,  the 
identification  and  recotxlkeeping 
requirements  of  paragraph  (e)  do  not 
apply. 

Paragraph  (e)(3)  contains  a  series  of 
special  rules  for  identifying  certain 
types  of  hedging  transactions.  In  the 
case  of  inventory,  the  identification 
must  specify  the  type  or  class  of 
inventory  to  whi(^  the  hedge  relates.  If 
particular  inventory  purchases  or  sales 
transactions  are  being  hedged,  the 
taxpayer  must  also  ic^tify  the  expected 
dates  and  the  amounts  to  be  acquired  or 
sold.  In  the  case  of  hedges  of  aggregate 
risk,  the  identification  requirement  is 
satisfied  if  a  taxpayer’s  records  contain 
a  description  of  the  hedging  program 
and  if  tlm  taxpayer  establish^  a  system 
under  which  transactions  are  identified 
as  being  entered  into  as  part  of  that 
program.  The  intent  underlying  this  rule 
is  to  provide  verifiable  information  with 
respect  to  the  item  being  hedged 
without  requiring  die  taxpayer  to 
identify  individually  the  many  items 


that  give  rise  to  the  aggregate  risk  being 
hedged. 

Paragraph  (e)(4)  generally  retains  and 
expands  the  rules  of  the  proposed 
regulations  with  respect  to  how  an 
identification  Is  made.  It  must  be  clear 
that  the  identification  is  being  made  for 
tax  purposes.  In  lieu  of  separately 
identifying  each  transaction,  however,  a 
taxpayer  may  establish  a  system  in 
which  identification  is  indicated  by  the 
type  of  transaction  or  the  manner  in 
which  the  transaction  is  consummated 
or  recorded. 

Paragraph  (e)(5)  is  reserved  to  deal 
with  the  required  identification  where 
the  taxpayer  is  a  member  of  a 
consolidated  grtmp,  and  paragraph  (e)(6) 
provides  that  an  identification  for 
purposes  of  section  12S6(e)(2)(C)  is  also 
an  identification  for  purposes  of 
§1.1221-2(e)(l). 

Paragraph  (f)  deals  with  the  effect  of 
identification  and  non-identification 
and  provides  rules  that  generally  are 
unchanged  from  the  proposed 
regulations.  Tlie  only  significant  change 
is  the  additicm  of  a  rule  that  allows 
correction  of  an  inadvertent 
identification  in  some  circumstances.  If 
the  correction  is  allowed,  the 
transaction  is  not  subject  to  the 
ordinary-gain,  capital-loss  rule  that 
generally  applies  to  transactions  that  are 
incorrectly  identified  as  hedging 
transactions. 

Final  regulations  under  section  1256 
retain  the  rules  of  the  proposed 
regulations  that  coordinate  the 
identification  of  hedges  for  purposes  of 
section  1256(e).  In  addition,  the 
regulations  provide  that,  if  a  taxpayer 
inadvertently  identifies  a  transaction  as 
a  hedgii^  transaction  and  corrects  it  in 
accordance  with  paragraph  {f)(l)(ii)  of 
§  1.1221-2,  the  transaction  is  treated  as 
if  it  were  not  identified  as  a  hedging 
transaction  for  purposes  of  section 
1256(e)(2)(C).  Thus,  section  1256(f)(1) 
does  not  impose  ordinary-gain,  capital- 
loss  treatment  on  the  transaction. 

Dates  of  Applicability 

Except  for  the  identification  rules  of 
paragraph  (e),  which  apply  to 
transactions  that  were  entered  into  on  or 
after  January  1, 1994,  or  were  entered 
into  before  that  date  and  remained  in 
existence  on  March  31, 1994,  these  final 
regulations  generally  apply  to  all  open 
taxable  years.  Taxpayers  may,  however, 
rely  on  any  paragraph  in  §  1.1221-2T 
(26  CFR  part  1  revised  as  of  April  1, 
1994),  for  transactions  entered  into  prior 
to  Ortober  1, 1994,  provided  that  the 
taxpayer  applies  the  paragraph 
reasonably  and  consistently. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jo  Lynn  Ricks,  Office  of 
Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  fiom  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects 
26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows; 

PART  1— INCOME  TAXES 

Para^aph  1.  Effective  July  18, 1884 
the  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  •  *  ‘Section 
1.1221-2  also  issued  under  26  U.S.C.  6001. 

*  ft  * 

Par.  2.  Effective  October  1, 1994,  the 
authority  citation  for  part  1  is  further 
amended  by  removing  the  entry  for 
§1.1221-2T. 

Par.  3.  Effective  July  18. 1994, 

§  1.1221-2  is  added  to  read  as  follows: 

§  1.1221-2  Hedging  transactions. 

(a)  Treatment  of  hedging 
transactions — (1)  In  general.  This 
section  governs  the  treatment  of  hedging 
transactions  under  section  1221.  Except 
as  provided  in  paragraph  (f)(2)  of  this 
section  (and  notwithstanding  the 
provisions  of  §  1.1221-l(a)),  the  term 
capital  asset  does  not  include  property 
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that  is  part  of  a  hedging  transaction  (as 
defined  in  paragraph  (h)  of  this  section). 

(2)  Short  sales  and  options.  This 
section  also  governs  the  character  of 
gain  or  loss  a  short  sale  or  option 
^at  is  part  of  a  hedging  transaction.  See 
§§  1.1233-2  and  1.1234—4.  Except  as 
provided  in  paragraph  (f)(2)  of  this 
section,  gain  or  loss  on  a  short  sale  or 
option  that  is  part  of  a  hedging 
transaction  (as  defined  in  paragraph  (b) 
of  this  section)  is  ordinary  income  or 
loss. 

(3)  Exclusivity.  If  a  transaction  is  not 
a  hedging  transaction  as  defined  in 
paragraph  (b)  of  this  section,  gain  or  loss 
from  the  transaction  is  not  made 
ordinary  on  the  grounds  that  property 
involved  in  the  transaction  is  a 
surrogate  for  a  noncapital  asset,  that  the 
transaction  serves  as  insurance  against  a 
business  risk,  that  the  transaction  serves 
a  hedging  function,  or  that  the 
transaction  serves  a  similar  function  or 
purpose. 

(fl  Coordination  with  other  sections — 

(i)  Section  988.  This  section  does  not 
apply  to  determine  the  character  of  gain 
or  loss  realized  on  a  section  988 
transaction  as  defined  in  section 
988(c)(1)  or  realized  with  respect  to  a 
qualified  fund  as  defined  in  section 
988(c)(l)(E)(iii).  This  section  does 
apply,  however,  to  transactions  or 
payments  that  would  be  subject  to 
section  988  but  for  the  date  that  the 
transactions  were  entered  into  or  the 
date  that  the  payments  were  made. 

(ii)  Sections  864(e)  and  954(c).  Except 
as  otherwise  provided  in  regulations 
issued  pursuant  to  sections  864(e)  and 
954(c),  the  definition  of  hedging 
transaction  in  paragraph  (b)  of  Uiis 
section  does  not  apply  for  purposes  of 
section  864(e)  and  954(c). 

(b)  Hedging  transaction  defined.  A 

I  hedging  transaction  is  a  transaction  that 
'  a  taxpayer  enters  into  in  the  normal 
course  of  the  taxpayer’s  trade  or 
business  primarily — 
i  (1)  To  reduce  risk  of  price  changes  or 
currency  fluctuations  with  respect  to 
ordinary  property  (as  defined  in 
paragraph  (c)(5)  of  this  section)  that  is 
held  or  to  be  held  by  the  taxpayer;  or 

(2)  To  reduce  risk  of  interest  rate  or 
price  changes  or  currency  fluctuations 
with  respect  to  borrowings  made  or  to 
be  made,  or  ordinary  obligations 
incurred  or  to  be  incurred,  by  the 
taxpayer. 

(c)  Rules  of  application.  The  rules  of 
this  paragraph  (c)  apply  for  purposes  of 
the  definition  of  the  .term  hedging 
transaction  in  paragraph  (b)  of  this 
section.  These  rules  must  be  interpreted 
reasonably  and  consistently  with  the 
purposes  of  this  section.  Where  no 
sj)ecific  rules  of  application  control,  the 


definition  of  hedging  transaction  must 
be  interpreted  reasonably  and 
consistently  with  the  purposes  of  this 
section. 

(1)  Reducing  risk — (i)  Transactions 
that  reduce  risk.  Whether  a  transaction 
reduces  a  taxpayer’s  risk  is  determined 
based  on  all  of  the  facts  and 
circumstances  surrounding  the 
taxpayer’s  business  and  the  transaction. 

In  general,  a  taxpayer’s  hedging 
strategies  and  policies  as  reflected  in  the 
taxpayer’s  minutes  or  other  records  are 
evidence  of  whether  particular 
transactions  reduce  the  taxpayer’s  risk. 

(ii)  Micro  and  macro  hedges — (A)  In 
general.  A  taxpayer  has  risk  of  a 
particular  type  only  if  it  is  at  risk  when 
all  of  its  operations  are  considered. 
Nonetheless,  a  hedge  of  a  particular 
asset  or  liability  generally  will  be 
respected  as  reducing  risk  if  it  reduces 
the  risk  attributable  to  the  asset  or 
liability  and  if  it  is  reasonably  expected 
to  reduce  the  overall  risk  of  the 
taxpayer’s  operations.  If  a  taxpayer 
hedges  particular  assets  or  liabilities,  or 
groups  of  assets  or  liabilities,  and  the 
hedges  are  undertaken  as  part  of  a 
program  that,  as  a  whole,  is  reasonably 
expected  to  reduce  the  overall  risk  of 
the  taxpayer’s  operations,  the  taxpayer 
generally  does  not  have  to  demonstrate 
that  each  hedge  that  was  entered  into 
pursuant  to  the  program  reduces  its 
overall  risk. 

(B)  Fixed-to-floating  hedges.  Under 
the  principles  of  paragraph  (c)(l)(ii)(A) 
of  this  section,  a  transaction  that 
economically  converts  an  interest  rate  or 
price  firom  a  fixed  price  or  rate  to  a 
floating  price  or  rate  may  reduce  risk. 

For  example,  if  a  taxpayer’s  income 
varies  with  interest  rates,  the  taxpayer 
may  be  at  risk  if  it  has  a  fixed  rate 
liability.  Similarly,  a  taxpayer  with  a 
fixed  cost  for  its  inventory  may  be  at 
risk  if  the  price  at  which  the  inventory 
can  be  sold  varies  with  a  particular 
factor.  Thus,  a  transaction  that  converts 
an  interest  rate  or  price  firom  fixed  to 
floating  may  be  a  hedging  transaction. 

(iii)  Written  options.  A  written  option 
may  reduce  risk.  For  example,  in 
appropriate  circumstances,  a  written 
call  option  with  respect  to  assets  held 
by  a  taxpayer  or  a  written  put  option 
with  resp^  to  assets  to  be  acquired  by 

a  taxpayer  may  be  a  hedging  transaction. 
See  also  paragraph  (c)(l)(v)  of  this 
section. 

(iv)  Extent  of  risk  reduction.  A 
taxpayer  may  hedge  all  or  any  portion 
of  its  risk  for  all  or  any  part  of  the  period 
during  which  it  is  exposed  to  the  risk. 

(v)  Transactions  that  counteract 
hedging  transactions.  If  a  transaction  is 
entered  into  primarily  to  counteract  all 
or  any  part  of  the  risk  reduction  eff^ected 


by  one  or  more  hedging  transactions,  the 
transaction  is  a  hedging  transaction.  For 
example,  if  a  written  option  is  used  to 
reduce  or  eliminate  the  risk  reduction 
obtained  firom  another  position  such  as 
a  purchased  option,  then  it  may  be  part 
of  a  hedging  transaction. 

(vi)  Number  of  transactions.  The  fact 
that  a  taxpayer  fiaquently  enters  into 
and  terminates  positions  (even  if  done 
on  a  daily  or  more  frequent  basis)  is  not 
relevant  to  whether  these  transactions 
are  hedging  transactions.  Thus,  for 
example,  a  taxpayer  hedging  the  risk 
associated  with  an  asset  or  liability  may 
frequently  establish  and  terminate 
positions  that  hedge  that  risk, 
depending  on  the  extent  the  taxpayer 
wishes  to  be  hedged.  Similarly,  if  a 
taxpayer  maintains  its  level  of  risk 
exposure  by  entering  into  and 
terminating  a  large  number  of 
transactions  in  a  single  day,  its 
transactions  may  nonetheless  qualify  as 
hedging  transactions. 

(vii)  Transactions  that  do  not  reduce 
risk.  A  transaction  that  is  not  entered 
into  to  reduce  a  taxpayer’s  risk  is  not  a 
hedging  transaction.  For  example, 
assume  that  a  taxpayer  produces  a 
commodity  for  sale,  sells  the 
commodity,  and  enters  into  a  long 
futures  or  forward  contract  in  that 
commodity  in  the  hope  that  the  price 
will  increase.  Because  the  long  position 
does  not  reduce  risk,  the  transaction  is 
not  a  hedging  transaction.  Moreover, 
gain  or  loss  on  the  contract  is  not  made 
ordinary  on  the  grounds  that  it  is  a 
surrogate  for  inventory.  See  paragraph 
(a)(3)  of  this  section. 

(2)  Entering  into  a  hedging 
transaction.  A  taxpayer  may  enter  into 
a  hedging  transaction  by  using  a 
position  that  was  a  hedge  of  one  asset 
or  liability  to  hedge  another  asset  or 
liability  (recycling). 

(3)  No  investments  as  hedging 
transactions.  If  an  asset  (such  as  an 
investment)  is  not  acquired  primarily  to 
reduce  risk,  the  purchase  or  sale  of  that 
asset  is  not  a  hedging  transaction  even 
if  the  terms  of  the  asset  limit  or  reduce 
the  taxpayer’s  risk  with  respect  to  other 
assets  or  liabilities.  For  example,  a 
taxpayer’s  interest  rate  risk  firom  a 
floating  rate  borrowing  may  be  reduced 
by  the  purchase  of  debt  instruments  that 
bear  a  comparable  floating  rate.  The 
acquisition  of  the  debt  instruments, 
however,  is  not  a  hedging  transaction 
because  the  transaction  is  not  entered 
into  primarily  to  reduce  the  taxpayer’s 
risk.  Similarly,  borrowings  generally  are 
not  made  primarily  to  reduce  risk. 

(4)  Normal  course.  Solely  for 
purposes  of  paragraph  (b)  of  this 
section,  if  a  transaction  is  entered  into 
in  furtherance  of  a  taxpayer’s  trade  or 
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business,  the  transaction  is  entered  into 
in  the  normal  course  of  the  taxpayer’s 
trade  or  business.  This  rule  applies  even 
if  the  risk  to  be  reduced  relates  to  the 
expansion  of  an  existing  business  or  the 
acquisition  of  a  new  trade  or  business. 

(5)  Ordinary  property  and 
obligations — (i)  In  general.  Except  as 
provided  in  paragraph  (g)(3)  of  this 
section  (which  contains  transition 
rules),  property  is  ordinary  property  to 
a  taxpayer  only  if  a  sale  or  exchange  of 
the  property  by  the  taxpayer  could  not 
produce  capital  gain  or  loss  regardless 
of  the  taxpayer’s  holding  period  when 
the  sale  or  exchange  occurs.  Thus,  for 
example,  property  used  in  a  trade  or 
business  within  the  meaning  of  section 
1231(b)  (determined  without  regard  to 
the  holding  period  specified  in  that 
section)  is  not  ordinary  property.  An 
obligation  is  an  ordinary  obligation  if 
performance  or  termination  of  the 
obligation  by  the  taxpayer  could  not 
produce  capital  gain  or  loss.  For 
purposes  of  the  preceding  sentence, 
termination  has  the  same  meaning  as  in 
section  1234A. 

(ii)  Hedges  of  noninventory  supplies. 
Notwithstanding  paragraph  (c)(5)(i)  of 
this  section,  if  a  taxpayer  sells  only  a 
negligible  amount  of  a  noninventory 
supply,  then,  only  for  purposes  of 
determining  whether  a  transaction  to 
hedge  the  purchase  of  that  noninventory 
supply  is  a  hedging  transaction,  the 
supply  is  treated  as  ordinary  property. 

A  noninventory  supply  is  a  supply  that 
a  taxpayer  purchases  for  consumption 
in  its  trade  or  business  and  that  is  not 
an  asset  described  in  sections  1221(1) 
through  (5). 

(6)  Borrowings.  Whether  hedges  of  a 
taxpayer’s  debt  issuances  (borrowings) 
are  hedging  transactions  is  determined 
without  regard  to  the  use  of  the 
proceeds  of  the  borrowing. 

(7)  Hedging  an  aggregate  risk.  The 
term  hedging  transaction  includes  a 
transaction  that  reduces  an  aggregate 
risk  of  interest  rate  changes,  price 
changes,  and/or  currency  fluctuations 
only  if  all  of  the  risk,  or  all  but  a  de 
minimis  amount  of  the  risk,  is  with 
respect  to  ordinary  property,  ordinary 
obligations,  and  borrowings. 

(d)  Hedging  by  members  of  a 
consolidated  group.  [Reserved). 

(e)  Identification  and  recordkeeping — 

(1)  Same-day  identification  of  hedging 
transactions.  A  taxpayer  that  enters  into 
a  hedging  transaction  (including 
-recycling  an  existing  hedge)  must 
identify  it  as  a  hedging  transaction.  This 
identification  must  be  made  before  the 
close  of  the  day  on  which  the  taxpayer 
enters  into  the  transaction. 

(2)  Substantially  contemporaneous 
identification  of  hedged  item — (i) 


Content  of  the  identification.  A  taxpayer 
that  enters  into  a  hedging  tran.saction 
must  identify  the  item,  items,  or 
aggregate  risk  being  hedged. 
Identification  of  an  item  being  hedged 
generally  involves  identifying  a 
transaction  that  creates  risk,  and  the 
type  of  risk  that  the  transaction  creates. 
For  example,  if  a  taxpayer  is  hedging  the 
price  risk  with  respect  to  its  June 
purchases  of  com  inventory,  the 
transaction  being  hedged  is  the  June 
purchase  of  com  and  the  risk  is  price 
movements  in  the  market  where  the 
taxpayer  buys  its  com.  For  additional 
rules  concerning  the  content  of  this 
identification,  see  paragraph  (e)(3)  of 
this  section. 

(ii)  Timing  of  the  identification.  The 
identification  required  by  this  paragraph 
(e)(2)  must  be  made  substantially 
contemporaneously  with  entering  into 
the  hedging  transaction.  An 
identification  is  not  substantially 
contemporaneous  if  it  is  made  more 
than  35  days  after  entering  into  the 
hedging  transaction. 

(3)  Identification  requirements  for 
certain  hedging  transactions.  In  the  case 
of  the  hedging  transactions  described  in 
this  paragraph  (e)(3).  the  identification 
under  paragraph  (e)(2)  of  this  section 
must  include  the  information  specified. 

(i)  Anticipatory  asset  hedges.  If  the 
hedging  transaction  relates  to  the 
anticipated  acquisition  of  assets  by  the 
taxpayer,  the  identification  must 
include  the  expected  date  or  dates  of 
acquisition  and  the  amounts  expected  to 
be  accmired. 

(ii)  Inventory  hedges.  If  the  hedging 
transaction  relates  to  the  purchase  or 
sale  of  inventory  by  the  taxpayer,  the 
identification  is  made  by  specifying  the 
type  or  class  of  inventory  to  which  the 
transaction  relates.  If  the  hedging 
transaction  relates  to  specific  purchases 
or  sales,  the  identification  must  also 
include  the  expected  dates  of  the 
purchases  or  sales  and  the  amounts  to 
be  purchased  or  sold. 

(lii)  Hedges  of  debt  of  the  taxpayer — 
(A)  Existing  debt.  If  the  hedging 
transaction  relates  to  accmals  or 
payments  under  an  issue  of  existing 
debt  of  the  taxpayer,  the  identification 
must  specify  the  issue  and,  if  the  hedge 
is  for  less  than  the  full  adjusted  issue 
price  or  the  full  term  of  the  debt,  the 
amount  and  the  term  covered  by  the 
hedge. 

(^  Debt  to  be  issued.  If  the  hedging 
transaction  relates  to  the  expected 
issuance  of  debt  by  the  taxpayer  or  to 
accruals  or  payments  under  debt  that  is 
expected  to  be  issued  by  the  taxpayer, 
the  identification  must  specify  the 
following  information:  the  expected 
date  of  issuance  of  the  debt;  the 
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expected  maturity  or  maturities;  the 
total  expected  issue  price  of  the  issue; 
and  the  expected  interest  provisions.  If 
the  hedge  is  for  less  than  the  entire 
expected  issue  price  of  the  debt  or  the 
full  expected  term  of  the  debt,  the 
identification  must  also  include  the 
amount  or  the  term  being  hedged.  The 
identification  may  indicate  a  range  of 
dates,  terms,  and  amounts,  rather  than 
specific  dates,  terms,  or  amounts.  For 
example,  a  taxpayer  might  identify  a 
transaction  as  hedging  the  yield  on  an 
anticipated  issuance  of  fixed  rate  debt 
during  the  second  half  of  its  fiscal  year, 
with  the  anticipated  amount  of  the  debt 
between  $75  million  and  $125  nullion, 
and  an  anticipated  term  of 
approximately  20  to  30  years. 

(iv)  Hedges  of  aggregate  risk — (A) 
Required  identification.  If  a  transaction 
hedges  aggregate  risk  as  described  in 
paragraph  (c)(7)  of  this  section,  the 
identification  under  paragraph  (e)(2)  of 
this  section  must  include  a  description 
of  the  risk  being  hedged  and  of  the 
hedging  program  under  which  the 
hedging  transaction  was  entered.  This 
requirement  may  be  met  by  placing  in 
the  taxpayer’s  records  a  description  of 
the  hedging  program  and  by  establishing 
a  system  under  which  individual 
transactions  are  identified  as  being 
entered  into  pursuant  to  the  program. 

(B)  Description  of  hedging  program.  A 
description  of  a  hedging  program  must 
include  an  identification  of  the  type  of 
risk  being  hedged,  a  description  of  the 
type  of  items  giving  rise  to  the  risk  being 
aggregated,  and  sufficient  additional 
information  to  demonstrate  that  the 
program  is  designed  to  reduce  aggregate 
risk  of  the  type  identified.  If  the 
program  contains  controls  on 
speculation  (for  example,  position 
limits),  the  description  of  the  hedging 
program  must  also  explain  how  the 
controls  are  established,  communicated, 
and  implemented. 

(4)  Manner  of  identification  and 
records  to  be  retained — (i)  Inclusion  of 
identification  in  tax  records.  The 
identification  required  by  this  paragraph 
(e)  must  be  made  on,  dnd  retained  as 
part  of,  the  taxpayer’s  books  and 
records. 

(ii)  Presence  or  absence  of 
identification  must  be  unambiguous. 
The  presence  or  absence  of  an 
identification  for  purposes  of  this 
paragraph  (e)  must  be  unambiguous. 

The  identification  of  a  hedging 
transaction  for  financial  accounting  or 
regulatory  purposes  does  not  satisfy  this 
requirement  unless  the  taxpayer’s  books 
and  records  indicate  that  the 
identification  is  also  being  made  for  tax 
purposes.  The  taxpayer  may  indicate 
that  individual  hedging  transactions,  or 
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a  class  or  classes  of  hedging 
transactions,  that  are  identified  for 
hnancial  accounting  or  regulatory 
purposes  are  also  being  identified  as 
hedging  transactions  for  purposes  of  this 
section. 

(iii)  Manner  of  identification.  The 
taxpayer  may  separately  and  explicitly 
make  each  identification,  or,  so  long  as 
paragraph  (e)(4}(ii)  of  this  section  is 
satisfied,  the  taxpayer  may  establish  a 
system  pursuant  to  which  the 
identification  is  indicated  by  the  type  of 
transaction  or  by  the  manner  in  which 
the  transaction  is  consummated  or 
recorded.  An  identification  under  this 
system  is  made  at  the  later  of  the  time 
that  the  system  is  established  or  the 
time  that  the  transaction  satisfies  the 
terms  of  the  system  by  being  entered,  or 
by  being  consummated  or  recorded,  in 
the  designated  fashion. 

(iv)  Examples.  TTie  following 
examples  illustrate  the  principles  of 
paragraph  (e)(4)(iii)  of  this  section  and 
assume  that  the  other  requirements  of 
paragraph  (e)  of  this  section  are 
satisfied. 

(A)  A  taxpayer  can  make  an 
identification  by  designating  a  hedging 
transaction  for  (or  placing  it  in)  an 
account  that  has  b^n  identified  as 
containing  only  hedges  of  a  specified 
item  (or  of  specified  items  or  specified 
agpegate  risk). 

(B)  A  taxpayer  can  make  an 
identification  by  including  and 
retaining  in  its  books  and  records  a 
statement  that  designates  all  future 
transactions  in  a  specified  derivative 
product  as  hedges  of  a  specified  item, 
items,  or  aggregate  risk. 

(C)  A  taxpayer  can  make  am 
identification  by  placing  a  designated 
mark  on  a  record  of  the  transaction  (for 
example,  trading  ticket,  purchase  order, 
or  trade  confirmation)  or  by  using  a 
designated  form  or  a  record  that 
contains  a  designated  legend. 

(5)  Identification  of  hedges  involving 
members  of  the  same  consolidated 
group.  (Reserved). 

(6)  Consistency  with  section 
1256(e)(2)(C).  Any  identification  for 
purposes  of  section  1256(e)(2)(C)  is  also 
an  identification  for  purposes  of 
paragraph  (e)(1)  of  this  section. 

(f)  Effect  of  identification  and  non¬ 
identification — (1)  Transactions 
identified — (i)  In  general.  If  a  taxpayer 
identifies  a  transaction  as  a  hedging 
transaction  for  proposes  of  paragraph 
(e)(1)  of  this  section,  the  identification 
is  binding  with  respect  to  gain,  whether 
or  not  all  of  the  requirements  of 
paragraph  (e)  of  this  section  are 
satisfied.  TTius,  gain  from  that 
transaction  is  oidinary  income.  If  the 
transaction  is  not  in  fact  a  hedging 


transaction  described  in  paragraph  (b)  of 
this  section,  however,  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  do  not  apply 
and  the  character  of  loss  is  determined 
without  ref^nce  to  whether  the 
transaction  is  a  surrogate  for  a 
noncapital  asset,  serves  as  insiirance 
against  a  business  risk,  serves  a  hedging 
function,  or  serves  a  similar  function  or 
purpose.  Thus,  the  taxpayer’s 
identification  of  the  transaction  as  a 
hedging  transaction  does  not  itself  make 
loss  from  the  transaction  ordinary. 

(ii)  Inadvertent  identification. 
Notwithstanding  paragraph  (f)(l)(i)  of 
this  section,  if  the  taxpayer  identifies  a 
transaction  as  a  hedging  transaction  for 
purposes  of  paragraph  (e)  of  this  section, 
the  character  of  the  gain  is  determined 
as  if  the  transaction  had  not  been 
identified  as  a  hedging  transaction  if — 

(A)  The  transaction  IS  not  a  hedging 
tran^ction  (as  defined  in  paragraph  (b) 
of  this  section); 

(B)  The  identification  of  the 
transaction  as  a  hedging  transaction  was 
due  to  inadvertent  error;  and 

(C)  All  of  the  taxpayer’s  transactions 
in  all  open  years  are  being  treated  on 
either  original  or,  if  necessary,  amended 
returns  in  a  manner  consistent  with  the 
principles  of  this  section. 

(2)  Transactions  not  identified — (i)  In 
general.  Except  as  provided  in 
paragraphs  (f)(2)(ii)  and  (iii)  of  this 
section,  the  absence  of  an  identification 
that  satisfies  the  requirements  of 
paragraph  (e)(1)  of  ^is  section  is 
binding  and  establishes  that  a 
transaction  is  not  a  hedging  transaction. 
Thus,  subject  to  the  exceptions,  the 
rules  of  paragraphs  (a)(1)  and  (2)  of  this 
section  do  not  apply,  and  the  character 
of  gain  or  loss  is  determined  without 
reference  to  whether  the  transaction  is 
a  surrogate  for  a  noncapital  asset,  serves 
as  insurance  against  a  business  risk, 
serves  a  hedging  function,  or  serves  a 
similar  function  or  purpose. 

(ii)  Inadvertent  error.  If  a  taxpayer 
does  not  make  an  identification  t^t 
satisfies  the  requirements  of  paragraph 
(e)  of  this  section,  the  taxpayer  may  treat 
gain  or  loss  from  the  transaction  as 
ordinary  income  or  loss  under 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
if — 

(A)  The  transaction  is  a  hedging 
transaction  (as  defined  in  paragraph  (b) 
of  this  section); 

(B)  The  failure  to  identify  the 
transaction  was  due  to  inadvertent  error; 
and 

(C)  All  of  the  taxpayer’s  hedging 
transactions  in  all  open  years  are  being 
treated  on  either  original  or,  if 
necessary,  amended  returns  as  provided 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 


(iii)  Anti-abuse  rule.  If  a  taxpayer  does 
not  make  an  identification  that  satisfies 
all  the  requirements  of  paragraph  (e)  of 
this  section  but  the  taxpayer  has  no 
reasonable  grounds  for  treating  the 
transaction  as  other  than  a  hedging 
transaction,  then  gain  firom  the 
transaction  is  OTdinary.  Thus,  a  taxpayer 
may  not  elect  to  treat  gain  or  loss  from 
a  hedging  transaction  as  capital  gain  or 
loss.  The  reasonableness  of  the 
taxpayer’s  failure  to  identify  a 
transaction  is  determined  by  taking  into 
consideration  not  only  the  requirements 
of  paragraph  (b)  of  this  section  but  also 
the  taxpayer’s  treatment  of  the 
transaction  for  financial  accounting  or 
other  piirposes  and  the  taxpayer’s 
identification  of  similar  transactions  as 
hedging  transactions. 

(3)  Transactions  by  members  of  a 
consolidated  group.  (Reserved). 

(g)  Effective  dates  and  transition 
rules — (1)  Effective  date  for 
identification  requirements — (i)  In 
general.  Paragraph  (e)  of  this  section 
applies  to  transactions  that — 

(A)  Are  entered  into  on  or  after 
January  1, 1994;  or 

(B)  Are  entered  into  before  that  date 
and  remain  in  existence  on  March  31, 
1994. 

(ii)  Transition  rule.  In  the  case  of  a 
hedging  transaction  that  is  entered  into 
before  January  1, 1994,  and  remains  in 
existence  on  March  31, 1994,  an 
identification  is  timely  if  it  is  made 
before  the  close  of  business  on  March 

31. 1994. 

(iii)  Special  rules  for  hedging 
transactions  not  described  in  §  1.1221- 
2T(b).  In  the  case  of  a  transaction  that 
is  entered  into  before  October  1, 1994, 
that  is  a  hedging  transaction  within  the 
meaning  of  paragraph  (b)  of  this  section 
(or  is  treated  as  a  hedging  transaction 
under  paragraph  (g)(3)  of  this  secticm), 
and  that  the  taxpayer  reasonably  treated 
as  not  being  a  hedging  transaction 
within  the  meaning  of  paragraph  (b)  of 
§  1.1221-2T  (26  CFR  part  1  revised  as  of 
April  1, 1994)— 

(A)  If  the  transaction  does  not  remain 
in  existence  on  October  1, 1994, 
paragraph  (e)  of  this  section  does  not 
apply;  and 

(B)  If  the  transaction  remains  in 
existence  on  October  1, 1994,  paragraph 
(e)  of  this  section  applies,  and  an 
identification  is  timely  if  it  is  made 
before  the  close  of  business  on  October 

1. 1994. 

(2)  Reliance  on  §  1.1221-2T—{i] 
General  rule.  A  taxpayer  may  rely  on 
any  paragraph  in  §  1.1221-2T  (26  CFR 
part  1  revised  as  of  April  1, 1994),  for 
transactions  entered  into  prior  to 
October  1, 1994,  provided  that  the 
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taxpayer  applies  the  paragraph 
reasonably  and  consistently. 

(ii)  Identification.  In  the  case  of  a 
transaction  entered  into  before  October 
1, 1994,  an  identification  is  deemed  to 
satisfy  paragraph  (e)  of  this  section  if  it 
satisfies  §  1.1221-2T(c)  (26  CFR  part  1 
revised  as  of  April  1, 1994).  For  this 
purpose,  identification  of  the  hedged 
item  is  timely  if  it  is  made  within  the 
period  specified  in  paragraph  (e)(2)(ii) 
of  this  section. 

(3)  Transition  rules  for  hedges  of 
certain  property — (i)  Transition  rule  for 
section  1231  assets.  For  all  taxable  years 
that  ended  prior  to  July  18, 1994  and 
that,  as  of  September  1, 1994,  were  still 
open  for  assessment  under  section  6501, 
a  taxpayer  may  treat  as  hedging 
transactions  all  transactions  that  were 
entered  into  during  those  years  and  that 
hedge  property  used  in  the  trade  or 
business  within  the  meaning  of  section 
1231(b)  (a  section  1231  asset)  if  the 
taxpayer  can  establish  that,  during  those 
years — 

(A)  Sales  of  section  1231  assets  did 
not  give  rise  to  net  gain  treated  as 
capital  gain  (after  application  of  section 
1231(c)): 

(B)  All  of  the  hedges  of  section  1231 
assets  would  be  hedging  transactions 
under  paragraph  (b)  of  this  section  if 
section  1231  assets  were  ordinary 
property;  and 

(C)  On  original  or  amended  returns, 
the  taxpayer  consistently  treats  all  of  the 
hedges  of  section  1231  assets  as  hedging 
transactions. 

(ii)  Transition  rule  for  noninventory 
supplies.  For  all  taxable  years  that 
ended  prior  to  July  18, 1994  and  that, 
as  of  September  1, 1994,  were  still  open 
for  assessment  under  section  6501,  a 
taxpayer  may  treat  as  hedging 
transactions  all  hedges  of  purchases  of 
noninventory  supplies  (as  defined  in 
paragraph  (c)(5)(ii)  of  this  section)  that 
would  not  otherwise  qualify  as  hedging 
transactions  and  that  were  entered  into 
during  those  years  if  the  taxpayer  can 
establish  that,  durine  those  years — 

(A)  The  taxpayer  did  not  sell  in  any 
of  those  years  more  than  15  percent  of 
the  greater  of  the  total  amount  of  the 
supply  held  at  the  beginning  of  the  year 
or  the  total  amount  of  the  supply 
ac^ired  during  that  year; 

(B)  All  of  the  Hedges  would  be 
hedging  transactions  under  paragraph 

(b)  of  this  section  if  noninventory 
supplies  were  ordinary  property:  and 

(C)  On  original  or  amended  returns, 
the  taxpayer  consistently  treats  all  of  the 
hedges  of  noninventory  supplies  as 
hedging  transactions. 

(4)  Effective  date  for  hedges  by 
members  of  a  consolidated  group. 
[Reserved]. 


§1.1221-2T  [Removed] 

Par.  4.  Effective  October  1, 1994. 

§  1.1221-2T  is  effectively  removed. 

Par.  5.  Effective  July  18, 1994 
§  1.1233-2T  is  redesignated  §  1.1233-2 
and  is  revised  to  read  as  follows: 

§  1 .1 233-2  Hedging  transactions. 

The  character  of  gain  or  loss  on  a 
short  sale  that  is  (or  is  identified  as 
being)  part  of  a  hedging  transaction  is 
determined  under  the  rules  of  §  1.1 221- 
2. 

Par.  6.  Effective  July  18, 1994 
§  1.1234-4T  is  redesignated  §  1.1234-4 
and  is  revised  to  read  as  follows; 

§1.1234-4  Hedging  transactions. 

The  character  of  gain  or  loss  on  an 
acquired  or  a  written  option  that  is  (or 
is  identified  as  being)  part  of  a  hedging 
transaction  is  determined  under  the 
rules  of  §1.1221-2. 

Par.  7.  Effective  July  18, 1994 
§  1.1256(e)-l  is  added  to  read  as 
follows: 

§  1 .1 256(e)-1  Identification  of  hedging 
transactions. 

(a)  Identification  and  recordkeeping 
requirements.  Under  section 
1256(e)(2)(C),  a  taxpayer  that  enters  into 
a  hedging  transaction  must  identify  the 
transaction  as  a  hedging  transaction 
before  the  close  of  the  day  on  which  the 
taxpayer  enters  into  the  transaction. 

(b)  Requirements  for  identification. 
The  identification  of  a  hedging 
transaction  for  purposes  of  section 
1256(e)(2)(C)  must  satisfy  the 
requirements  of  §  1.1221-2(e)(l).  Solely 
for  purposes  of  section  1256(f)(1), 
however,  an  identification  that  does  not 
satisfy  all  of  the  requirements  of 

§  1.1221-2(e)(l)  is  nevertheless  treated 
as  an  identification  under  section 
1256(e)(2)(C). 

(c)  Consistency  with  §1.1221-2.  Any 
identification  for  purposes  of  §  1.1221- 
2(e)(1)  is  also  an  identification  for 
purposes  of  this  section.  If  a  taxpayer 
satisfies  the  requirements  of  paragraph 
(f)(l)(ii)  of  §  1.1221-2,  the  transaction  is 
treated  as  if  it  were  not  identified  as  a 
hedging  transaction  for  purposes  of 
section  1256(e)(2)(C). 

(d)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
October  1, 1994. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows; 

Authority:  26  U.S.C  7805. 

Par.  9.  Effective  July  18, 1994 
§  602.101(c)  is  amended  by  adding  an 


entry  in  numerical  order  to  the  table  to 
read  as  follows: 

§  602.101  0MB  Control  numbers. 
***** 

(c)*  *  * 


CFR  part  or  section  where  iden¬ 
tified  and  described 


Current 
OMB  con¬ 
trol  number 


1.1221-2  .  154S-1403 


Par.  10.  Effective  October  1, 1994,  in 
§  602.101(c),  the  entry  for  §1.1221- 
2T(c)  is  removed. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  June  3, 1994. 

Samuel  Y.  Sessions, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  94-16867  Filed  7-13-94;  9:10  am) 
BILUNO  CODE  4830-01-0 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  90  and  91 

Revitalizing  Base  Closure 
Communities  and  Community 
Assistance 

AGENCY:  Office  of  the  Secretary  of  - 
Defense,  DoD. 

ACTION:  Interim  final  rule;  notice  of 
public  hearing  procedures. 

SUMMARY:  The  Department  of  Defense 
published  in  the  Federal  Register  on 
July  12, 1994  (59  FR  35463),  plans  to 
hold  a  public  hearing  to  receive 
comments  on  the  interim  final  rule 
regarding  Revitalizing  Base  Closure 
Communities  published  in  the  Federal 
Register  on  April  6, 1994  (59  FR  16123). 
Individuals  wishing  to  present  oral 
testimony  are  requested  to  adhere  to  the 
following  procedures.  Due  to  time 
limitations,  it  is  expected  that 
approximately  30  will  have  the 
opportunity  to  testify.  As  a  result, 
interested  individuals  are  asked  to  call 
Ms.  Jennifer  Nuber  Atkin  on  703-697- 
5743  to  reserve  a  time  slot.  All 
telephone  reservations  will  be  taken  on 
a  first  come,  first  served  basis  with  each 
slot  consisting  of  five  minutes.  Only  20 
reservations  will  be  taken  over  the 
phone,  the  remaining  time  slots 
(approximately  10)  will  be  assigned  on 
the  day  of  the  hearing  on  a  first  come, 
first  served  basis  beginning  at  9  a.m. 
DoD  will  also  be  accepting  written 
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statements  at  the  hearing  for  those 
unable  to  present  oral  testimony. 

DATES:  Friday,  August  5, 1994,  9-.30  a.m. 
to  12:30  p.m. 

ADDRESSES:  General  Services 
Administration  Headquarters 
Auditorium,  18th  and  F  Streets  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Nuber  Atkin,  telephone  703- 
697-5743. 

Dated:  July  12, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  94-17038  Filed  7-15-94;  8:45  ami 
BILLING  CODE  S00(M>4-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 
RIN  1840-AC09 

Student  Assistance  General  Provisions 

agency:  Department  of  Education. 
ACTION:  Final  regulations;  compliance 
with  information  collection 
requirements. 

SUMMARY:  On  April  29, 1994,  the 
Secretary  of  Education  published  in  the 
Federal  Register  interim  Hnal 
regulations  with  an  invitation  for 
comment  for  the  Student  Assistance 
General  Provisions  (59  FR  22278).  A 
notice  of  revised  effective  date  was 
published  for  this  document  on  June  30, 
1994  (59  FR  33681).  This  document 
notifies  ejected  parties  that  the  OHice 
of  Management  and  Budget  (0MB)  has 
approved  the  information  collection 
requirements  in  §  668.17(f)  and  (h)  and 
notihes  the  public  of  the  date  for 
initiating  an  appeal  under 
§  668.1 7(f)(3)(x). 

EFFECTIVE  DATE:  July  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Moran,  Acting  Chief,  Loans 
Branch,  Division  of  Policy 
Development,  Policy.  Training,  and 
Analysis  Service,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(room  4310,  ROB-3h  Washington,  DC 
20202-5449.  Telephone  (202)  708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The  final 
regulations  published  on  April  29, 1994 
included  certain  information  collection 
requirements  subject  to  approval  by 
OMB  under  the  Paperwork  Reduction 


Act  of  1990,  as  amended.  On  June  23, 
1994,  OMB  approved  these  information 
collection  requirements,  and  affected 
parties  must  now  comply  with  these 
requirements.  An  OMB  control  number 
for  §  668.17  was  published  on  July  7, 
1994,  reflecting  this  approval. 

Under  §  668.17(f)(3)(x),  an  institution 
has  10  days  from  the  effective  date  of 
the  regulations  to  initiate  an  appeal  with 
the  guaranty  agency  of  cohort  default 
rates  issued  by  the  Secretary  for  Federal 
fiscal  years  1989  to  1991.  For  purposes 
of  filing  an  appeal  for  these  years,  the 
10-day  period  starts  with  the  date  this 
document  is  published  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  Assistance 
Number.  64:032  Federal  Family  Education 
Loan  Program) 

Dated:  July  13, 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  94-17362  Filed  7-15-94;  8:45  am) 
BILUNQ  CODE  4000-01-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
[AMS-FRL-5011-7] 

Extension  of  Interim  Revised  Durability 
Procedures  for  Light-Duty  Vehicles 
and  Light-Duty  Trucks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  January  12, 1993,  EPA 
published  a  final  rule  establishing 
interim  durability  procedures  us^  for 
demonstrating  compliance  with 
emission  standards  for  light-duty 
vehicles  and  light-duty  trucks, 
applicable  to  model  years  1994-1996 
only.  This  direct  final  rule  extends  the 
applicability  of  those  durability 
procedures  by  two  years  to  model  year 
1998.  The  Agency  intends  to  conduct  a 
rulemaking  to  implement  a  long-term  . 
durability  program;  however,  EPA 
believes  this  subsequent  regulatory 
action  will  not  be  promulgated  soon 
enough  to  provide  manufacturers  with 
adequate  lead  time  to  revise  their  model 
year  1998  durability  programs  in  a  cost- 
effective  manner.  A  direct  final  rule  is 
appropriate  because  this  action  resolves 
the  lead  time  concerns  for  model  year 
1998  and  adds  no  new  requirements, 
but  rather  simply  allows  the  extension 
of  the  interim  program  by  two  years. 
DATES:  This  action  will  be  effective 
September  16, 1994  unless  notice  is 


received  by  August  17, 1994  that 
adverse  or  critical  comments  will  be 
submitted,  or  that  an  oppiortvmity  to 
submit  such  comments  at  a  public 
hearing  is  requested.  If  adverse 
comments  are  received,  the  Agency  will 
publish  a  document  in  the  Federal 
Register  withdrawing  the  rule  before  the 
effective  date. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-93- 
46,  at:  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 

Materials  relevant  to  this  final  rule 
have  been  placed  in  Docket  No.  A-93- 
46.  The  docket  is  located  at  the  above 
address  in  room  M-1500,  Waterside 
Mall,  and  may  be  inspected  weekdays 
between  8:30  a.m.  and  noon,  and 
between  1:30  p.m.  and  3:30  p.m.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  McC€ugar,  Certification 
Division,  U.S.  Environmental  Protection 
Agency,  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor,  MI  48105.  Telephone 
(313)  668-^244. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  12, 1993,  the  Agency 
published  interim  procedures  for  motor 
vehicle  manufacturers  to  use  in 
demonstrating  compliance  with 
emission  standards  for  light-duty 
vehicles  and  light-duty  trucks  (57  FR 
3994).  That  rule,  referred  to  as  the 
“RDP-I  rule,”  made  the  interim 
procedures  applicable  to  model  years 
1994  through  1996,  but  not  thereafter. 
The  Agency  plans  to  revise  the  RDP-I 
interim  procedures  through  rulemaking 
addressing  further  improvements  to  the 
durability  process  that  could  not  be 
addressed  in  the  interim  rulemaking 
due  to  the  time  constraints  for  finalizing 
guidance  for  Tier  1  vehicle  emission 
certifications.  That  subsequent 
rulemaking  has  been  referred  to  as  the 
“RDP-n  rule.” 

The  Agency  initially  planned  that  the 
final  RDP-II  regulatory  action  would  be 
effective  in  the  1997  model  year. 
However,  that  has  become  impractical 
due  to  lead  time  constraints  for 
manufacturers  wishing  to  certify 
vehicles  in  that  model  year  and  the 
uncertainty  that  sufficient  lead  time 
exists  for  implementation  in  the  1998 
model  year  as  well.  Consequently,  the 
aim  of  this  action  is  to  simply  extend 
the  applicability  of  the  RDP-1  interim 
rulemaking  through  model  year  1998. 
This  will  provide  manufacturers  with 
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timely  notice  of  the  regulations 
applicable  for  certifying  vehicles 
through  model  year  1998  while  EPA 
continues  work  on  preparing  and 
finalizing  further  technical  and 
procedural  improvements  to  the 
durability  program.  The  Agency 
currently  expects  that  the  RDP-II  rule 
will  be  applicable  in  the  1999  model 
year. 

IL  Environmental  Efiects  and  Economic 
Impacts 

A.  Economic  Impacts 

This  action  only  extends  an  existing 
program  without  modification,  and  as 
such,  the  Agency  does  not  expect  any 
new  economic  impacts  over  and  above 
those  described  in  the  interim 
rulemaking.  In  general,  the  RDP-I 
interim  rulemaking  projected  annual 
cost  savings  with  respect  to  the 
previously  existing  program  of 
approximately  $8.6  millioSi,  and 
although  this  number  is  highly 
dependent  upon  the  interaction  of 
several  variables,  all  modeled  scenarios 
resulted  in  some  level  of  savings.  A 
complete  description  of  those  impacts  is 
contained  in  57  FR  3994  (January  12, 
1993). 

B.  Environmental  and  Cost-Benefit 
Impacts 

The  interim  rulemaking  revised 
testing  and  administrative  procedures 
necessary  to  determine  the  compliance 
of  light-duty  vehicles  and  light-duty 
trucks  with  the  Tier  1  emission 
standards  promulgated  in  June  1991, 
and  no  environmental  benefit  was 
claimed  over  and  above  that  already 
accounted  for  in  the  Tier  1  rule.  This 
two  model  year  extension  will  similarly 
claim  no  environmental  benefit.  A 
detailed  discussion  of  the  Tier  1 
environmental  impacts  can  be  found  in 
56  FR  25734  (Jxme  5, 1991). 

III.  Public  Participation  and  Effective 
Date 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  it  views  it 
as  non-controversial  and  anticipates  no 
adverse  comments.  This  action  will  be 
effective  in  60  days  fiom  the  date  of 
publication  of  this  Federal  Register 
notice  unless  the  Agency  receives  notice 
within  30  days  of  tUs  publication  that 
adverse  or  critical  comments  will  be 
submitted,  or  that  a  party  requests  the 
opportunity  to  submit  such  oral 
comments  pursuant  to  section  3p7(d)(5) 
of  the  Clean  Air  Act,  as  amended. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
documents.  One  document  will 


vnthdraw  this  final  rule  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  rule  and 
establishing  a  comment  period. 

IV.  Statutory  Authority 

Authority  for  the  actions  promulgated 
in  this  final  rule  is  gremted  to  EPA  by 
sections  202,  203,  205,  206,  207,  208, 

215,  216,  217,  and  301(a).  of  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7521, 
7522,  7524, 7525, 7541,  7542,  7549, 

7550,  7552,  and  7601(a),  and  5  U.S.C. 
553(b)). 

V.  Administrative  Designation 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant”  and. 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  order  defines  a  “significant 
regulatory  aption”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action” 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

VI.  R^ulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1990 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis. 

The  Agency  has  determined  that  this 
action  will  not  have  an  adverse  impact 
on  small  entities.  Moreover,  this 
regulation  does  not  create  any  new 
regulatory  requirements. 

Therefore,  under  section  605  of  the 
Regulatory  Flexibility  Act,  5  U.-S.C.  601 
et.  seq.,  I  certify  that  this  regulation  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


VII.  Reporting  and  Recordkeeping 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1980,  44  U.S.C.  3501  et  seq.,  EPA 
must  obtain  Office  of  Management  and 
Budget  clearance  for  any  activity  that 
will  involve  collecting  substantially  the 
same  information  from  ten  or  more  non- 
Federal  respondents.  On  December  1, 
1992,  OMB  approved  collection  of 
information  required  in  40  CFR  86.094- 
26  under  ICR  control  no.  2060-0104. 
This  regulation  does  not  impose  any 
new  information  collection 
requirements  and  will  result  in  no 
change  in  the  reporting  burden. 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Gasoline.  Motor 
vehicles.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  30, 1994. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  86  of  chapter  I.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Secs.  202, 203,  205,  206,  207, 
208,  215,  216. 217.  and  301(a),  of  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7521,  7522, 
7524,  7525,  7541, 7542, 7549,  7550,  7552. 
and  7601(a)). 

§86.094-13  [Amended] 

2.  In  §  86.094-13,  paragraphs  (a)(1). 
(c)(1),  (d)(1).  (e)(1).  and  (f)(1)  are 
amended  by  revising  the  words  “1994, 
1995,  and  1996”  to  read  "1994  through 
1998”. 

§  86.094-26  [Amended] 

3.  In  §  86.094-26,  paragraphs  (a)(2). 
(b)(2)(i).  and  (b)(2)(ii)  are  amended  by 
revising  the  words  "1994, 1995,  and 
1996”  to  read  “1994  through  1998". 

(FR  Doc.  94-17003  Filed  7-15-94;  8:45  am) 
BiujNO  cone  esto-eo-p 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFR  Part  64 
[Docket  No.  FEMA-7598] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities’ 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  horn  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville.  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea.  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate.  500  C  Street, 

SW.,  room  417,  Washington,  DC  20472, 
(202)  646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
commimities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 


new  construction  from  future  flooding. 
Since  the  commimities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 


Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12812,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 
Flood  insurance.  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§  64.6  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


New  Eligibles— Emergency  Program 

Iowa;  Bamum,  city  of,  Webster  County . 

Washington:  Creston,  town  of,  Uncoln  County . 

Illinois:  Hillcrest,  village  of,  County . . 

Iowa 

Paton,  city  of,  Greene  County  . 

Palo  Alto  County,  unincorporated  areas . 

Swisher,  city  of,  Johnson  County  . 

Michigan:  Kenockee,  township  of,  St  Clair  County . 

Nebraska:  Wilsonville,  village  of,  Furnas  County . 

Maine:  Edinburg,  town  of,  Penobscot  County . 

Texas:  Somerset  city  of,  Bexar  County . 

Iowa  Dakota  City,  city  of,  Humboldt  County  . 

Michigan:  Muk.  village  of,  Ionia  County  . 

Oklahoma  Rogers  Milts  County,  unincorporated  areas  . 

Iowa  Rutland,  city  of,  Humboldt  County . 

New  Eligibles — Regular  Program 

Washington;  Harrington,  city  of,  Liixxiln  County . 

South  Csaolina:  James  Island,'  town  of.  Charleston  County 


Community 

No. 


190528 

530108 

170956 

190397 

190898 

190810 

260915 

310335 

230383 

481264 

190421 

260916 

400542 

190422 

530110 

450263 


Effective  date  of  authorization/cancellation  of 
sale  of  flood  insurance  in  community 


May  6.  1994  . 
May  12. 1994 
May  23, 1994 


. do . 

. do . 

. do . 

. do . 

. do . 

May  31, 1994 
June  14, 1994 
June  16, 1994 
Jur>e  20,  1994 

. do . 

June  27, 1994 


May  12, 1994  . 

June  30,  1970,  Emerg.;  April  23,  1971,  Reg 


Current  ef¬ 
fective  map 
date 


11-5-76 

9-30-88 

9-15-78 

0-19-75 

5-17-77 

8-13-76 

12^76 

■"■^77 

11-8-74 


11-5-76 

9-30-88 
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State/loc^n 


Florida-  Archer,  city  of,  ^  Alachua  County . . . . 

HHnois:  Beach  Park,  viftage  of.  Lake  County . . 

Louisiana  Stertington,  town  of,  Ouachita  Parish  . . 

Texas;  Gun  Barrel,  city  of,  Henderson  County . . 

Reinstatements— Regular  Program 
Peru«ylvania:  Colwyn,  borough  of.  Deiwae  County _ 


New  Mexica  Sliver  City,  city  of.  Grant  County 
Pennsylvarria: 

Hawley,  borough  of,  Berks  County . 

Hereford,  township  of.  Berks  County _ 

Utah: 

Paragonah,  town  of.  Iron  County . 

Summit  County,  unincorporated  areas . 

Illinois:  Maywood,  village  of,  Cook  County . 


Tenrxessee:  Liberty,  city  of,  DeKalb  County . . 

West  Virgirria;  Keystone,  town  of,  McDowell  County 


New  York:  Canton,  town  of,  St.  Lawrence  County 


Maine: 

Chapman,  town  of,  Aroostook  County 


Embden,  town  of,  Somerset  County . 

West  Virginia:  Hurricane,  city  of,  Putnam  County 


Pennsylvania:  Modena,  borough  of,  Chester  County 


Regular  Program  Conversions 
Region  II 

New  Jersey:  New  Providence,  borough  of.  Union  County . 

Region  V 

Ohio: 

Munroe  Falls,  city  of.  Summit  County  . . 

Rock  Creek,  village  of,  Ashtabula  County . 

Region  VI 

Texas:  Granbury,  city  of.  Hood  County . 

Region  I 

Massachusetts:  Topsfield,  town  of,  Essex  County . . 

Region  III 

Maryland:  Prirx:ess  Anne,  town  of,  Somerset  County  . 

Pennsylvania:  Texas,  township  of,  Wayne  Courrty . 

Region  V 

Indiana:  Herxjricks  County,  unincorporated  areas . 

Illinois:  Jacksonville,  city  of,  Morgan  County . 

Michigan: 

Baldwin,  township  of.  Iosco  County . «... 

East  Tawas,  city  of,  Iosco  County  . 


Community 

No. 

Effective  date  of  authorizatiorVcarx:ellation  of 
sale  of  flood  insurarx^e  in  community 

120670 

June  9, 1994  . . . . I 

171022 

June  13, 1994  . | 

220400 

June  14, 1994  . .  . . .  .  ..  1 

480328 

rin  I 

420409 

September  15,  1972,  Emerg.;  May  2,  1977, 
Reg.;  December  3,  1993,  Susp.;  May  5, 
1994,  Rein. 

350022 

July  22,  1975.  Emerg.;  May  17,  1988,  Reg.; 
May  17, 1988,  Susp.;  May  12, 1994,  Reia 

420863 

July  18,  1974,  Emerg.;  August  19,  1991, 
Reg.;  March,  15,  19^,  Susp.;  May  20. 
1994,  Rein.  j 

421379 

November  20.  1975,  Emerg.;  May  3,  1990, 

Reg.;  May  3,  1990,  Susp.;  May  20,  1994, 

Rein. 

490075 

March  12,  1975,  Emerg.;  September  24. 
1984,  Reg.;  September  15,  1989,  Susp.; 
May  26, 1994,  Rein. 

490134 

June  10,  1975,  Emerg.;  July  17,  1986,  Reg.; 
July  17, 1986,  Susp.;  May  26,  1994,  Rein. 

170124 

July  22,  1975,  Em^.;  August  11,  1978, 
Reg.;  March  15,  1993,  Susp.;  May  31, 
1994,  Rein. 

470044 

May  23,  1975,  Emerg.;  September  4,  1986, 
f^.;  September  4,  1986,  Susp.;  31, 

1994,  Rc^ 

j  540119 

1  361172 

;  May  21,  1975,  Emerg.;  February  1.  1985, 
Reg.;  February  1,  19%.  Susp.;  March  6, 
1985,  Rein.;  November  18.  1992,  Susp^; 
June  6, 1994,  Rein. 

Jurre  9.  1975,  Emerg.;  December  19.  1984, 
Reg.;  June  2,  1993,  Susp.;  June  9,  1994, 
Rein. 

230015 

April  20,  1976,  Emerg.;  September  4.  1985, 
Reg.;  September  4.  1985,  Susp.;  June  20, 
1994,  Rein. 

230359 

August  11,  1976,  Emerg.;  September  4. 
1985,  R^.;  September  4.  1985,  Susp.; 
June  20,  1994,  Rein. 

540167 

July  11,  1975,  Emerg.;  March  4,  1986,  Reg.; 

I^vember  18,  1992,  Susp.;  June  20, 
1994,  Rein. 

420282 

October  10,  1974,  Emerg.;  November  19, 
1987,  Reg.;  January  19. 1994,  Susp.;  June 
27, 1994,  Rein. 

345306 

May  16, 1994,  suspension  withdrawn . 

Currerrt  ef¬ 
fective  map 
date 


390843 

390665 

480357 

250106 

240063 

422176 

180415 

170516 

260099 

260100 


..do 

..do 

..do 


June  2, 1994,  suspension  withdrawn 


..do . 
..do . 

..do . 
..do 

..do 

..do 


6- 2-94 
S-15-94 
9-27-91 

9- 30-93 

5-17-88 

3-15-94 

5- 3-90 

9-24-84 

7- 17-86 

10- 18-88 

0-4-86 

2- 1-85 

6- 2-93 

9-4-85 

9-4-85 

3- 4-86 

11-19-87 

5-16-94 

5-16-94 

5-16-94 

5-16-94 

0-2-94 

6-2-94 

6-2-94 

3-16-81 

6-2-94 

6-2-94 

6-2-94 
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-i  ■ .'  State/location 

Community 

No. 

Effective  dale  of  authorizatiorVcancellation  of 
sale  of  flood  insurance  in  community 

Current  eF 
feciive  map 
dale 

Tawas  City,  city  of,  Iosco  County  . . . 

260102 

. do . 

6-2-94 

Minnesota: 

r4ly  nt  \Wa«hinglrwi  Cntinty  . 

275226 

i  1-2-76 

270429 

rift  .  . . . 

12-16-96 

FriHthrrm  Cfni"^  minmfpnrntiiri  arAas  . 

270134 

. rift . . . . 

5-6-82 

Rari  1  iWa  r-.mmly,  uninenrpnratari  areas  . . 

270387 

do . . . 

.  7-2-87 

Region  VI 

Artransas-  Marriy,  city  Of,  Sharp  CouTtfy  . 

050330 

. rift . . . 

6-2-94 

Louisiana:  Conoxdia  Parish,  urwrcorporated  areas  . 

220053 

. do . . 

6-2-94 

480774 

rift  .  . . . 

6-2-94 

Region  1 

Maine: 

Augusta,  city  of,  Kennebec  County  . . . 

230067 

June  15,  1994,  Suspension  withdrawn  . . . 

6-15-94 

Chelsea  town  of  Kennahar.  Hoivity 

230234 

rift . . 

6-15-94 

Strong  town  of,  Franklin  County  > . 

230061 

.rifi .  '  . . 

6-15-94 

Region  II 

New  York: 

Hebron,  town  of,  Washirtgton  County . 

361443 

. do . . . 

6-15-94 

Daxter,  village  of,  Jeffararm  County 

360333 

rift  . 

6-15-94 

Region  V 

Michigan'  Kalamaroo,  town  ot,  Katamazoo  County . . . 

260429 

rin  . * .  . 

6-1&-94 

Region  X 

Washington: 

Benton  County  vinirtcorporated  areas  . . . -- 

530011 

. rift  .  . 

6-15-94 

Kenrtewick,  city  of,  Benton  County  . 

530237 

do  -n-.Mr-...  --..-T  ■ 

6-15-94 

■This  is  a  incorpaated  community,  eligible  May  31,  1994,  that  was  participating  in  the  Regular  Program  as  an  unincorporated  area  of 
Charleston,  SC.  the  Town  has  adopted  by  refererx:e  the  County’s  Flood  Insurance  Study  and  Flood  irrsurance  Rate  Map  for  flood  insurance  and 
floodplain  management  purposes. 

>Tne  City  of  Archer  has  adopted  by  reference  Alachua  County’s  (*120001)  Flood  Irtsurance  Study  arxl  Flood  irtsurapce  Rate  Map  dated  11- 
4-88  for  flood  insurance  arxf  floodplain  managemerd  purposes. 

Code  for  readirtg  third  column: 

Emerg. — EmergerKy;  Reg. — Regular;  Susp. — Suspension;  Rein. — Reinstatement. 


(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Insurance.’’) 

Issued:  July  12, 1994. 

Robert  H.  VoUand, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

IFR  Doc.  94-17342  Filed  7-1S-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  piiilic  of  the  proposed 
issuance  of  rules  aixf  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


Avenue  S\V.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Fons,  Operations  Officer,  Port 
Operations  Staff,  Plant  Protection  and 
Quarantine.  APHIS,  USDA,  room  637. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8295. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR  part  322 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  honeybees  and  honeybee 
semen.  These  regulations  were 
established  pursuant  to  the  Honeybee 
Act  (7  U.S.C.  281  et  seq.).  The  Honeybee 
Act  was  designed  to  prevent  the 
movement  into  the  United  States  of 
diseases  and  parasites  harmful  to 
honeybees.  In  addition,  the  Honeybee 
Act  was  designed  to  prevent  the 
movement  into  the  United  States  of 
undesirable  species  or  subspecies  of 
honeybees,  such  as  Apis  mellifera 
scutellata,  commonly  known  in  the 
United  States  as  the  African  honeybee. 

In  this  regard,  7  U.S.C.  281  provides, 
in  relevant  part,  that: 

(a)  In  order  to  prevent  the 
introduction  and  spread  of  diseases  and 
parasites  harmful  to  honeybees,  and  the 
introduction  of  genetically  undesirable 
germplasm  of  honeybees,  the 
importation  into  the  United  States  of  all 
honeybees  is  prohibited,  except  that 
honeybees  may  be  imported  into  the 
United  States — 

(1)  By  the  United  States  Department 
of  Agriculture  for  experimental  or 
scientific  purposes; 

(2)  From  countries  determined  by  the 
Secretary  of  Agriculture — 

(A)  To  be  fr^  of  diseases  or  parasites 
harmful  to  honeybees,  and  undesirable 
species  or  subspecies  of  honeybees;  and 

(B)  To  have  in  operation  precautions 
adequate  to  prevent  the  importation  of 
honeybees  from  other  countries  where 
harmful  diseases  or  parasites,  or 
undesirable  species  or  subspecies,  of 
honeybees  exist;  or 

(3)  From  Canada  or  Mexico,  subject  to 
such  terms  and  conditions  as  the 
Secretary  of  Agriculture  determines 
appropriate,  if  the  Secretary’  determines 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  322 
[Docket  No.  89-117-3] 

Importation  of  Honeybees  and 
Honeybee  Semen  From  New  Zealand 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  the 
comment  period  for  a  proposal  that 
would  amend  the  honeyb^  and 
honeybee  semen  regulations  to  allow 
honeybees  and  honeybee  semen  to  be 
imported  from  New  Zealand  into  the 
United  States,  subject  to  certain 
conditions.  The  proposed  action 
appears  warranted  l^sed  on  our 
determination  that  New  Zealand  is  free 
of.  and  has  adequate  protection  against 
the  introduction  of,  diseases  and 
parasites  of  honeybees,  and  undesirable 
species  or  subspecies  of  honeybees  and 
their  semen.  The  proposed  action  would 
relieve  certain  restrictions  on  the 
importation  of  honeybees  and  honeybee 
semen  from  New  2^aland  without 
presenting  a  significant  risk  of 
introducing  harmful  diseases  or 
parasites  of  honeybees  into  the  United 
States.  Reopening  the  comment  period 
will  provide  interested  persons  with 
another  opportunity  to  comment  on  the 
proposed  rule. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  17, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  89- 
117.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 


that  the  region  of  Canada  or  Mexico 
from  which  the  honeybees  originated  is, 
and  is  likely  to  remain,  free  of  diseases 
or  parasites  harmful  to  honeybees,  and 
undesirable  species  or  subspecies  of 
honeybees. 

These  provisions  are  set  forth  at 
§  322.1  as  criteria  for  deteiraining  which 
countries  may  be  listed  in  the 
regulations  as  countries  from  which 
honeybees  or  honeybee  semen  may  be 
imported  into  the  United  States. 

Under  the  regulations,  honeybees  may 
be  imported  into  the  United  States  from 
New  Zealand  only  by  the  United  States 
Department  of  Agriculture  (USDA)  for 
experimental  or  scientific  purposes. 
Honeybee  semen  may  be  imported  from 
New  Zealand  only  after  issuance  of  a 
permit  by  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service. 

On  February  6, 1990,  we  published  in 
the  Federal  Register  (55  FR  3968-3969, 
Docket  No.  89-117)  a  proposal  to  amend 
the  regulations  by  removing  these 
restrictions  on  honeybees  and  honeybee 
semen  imported  into  the  United  States 
from  New  Zealand.  We  stated  that  the 
proposal  was  warranted  because  it  had 
been  determined  that  New  Zealand  met 
the  criteria  set  forth  in  §  322.1,  based  on 
USDA  review  of  the  scientific  literature: 
an  ongoing  sampling  program  of  New 
Zealand  honeybees  by  the  USDA:  an 
ongoing  exchange  of  information 
between  New  Zealand  and  the  United 
States  relating  to  bee  diseases  and 
parasites,  and  undesirable  species  and 
subspecies  of  honeybees;  and  a  review 
by  USDA  of  the  bee  enforcement 
program  in  New  Zealand. 

However,  we  recognized  that 
shipments  of  honeybees  or  honeybee 
semen  from  New  Zealand  could,  during 
transit  through  countries  from  which 
honeybees  and  honeybee  semen  may 
not  be  imported  into  the  United  States, 
come  in  contact  with  foreign  honeybees 
that  may  be  diseased.  We  therefore 
proposed  to  allow  honeybees  and 
honeybee  semen  to  be  imported  from 
New  Zealand  into  the  United  States  if 
they  were  shipped  to  the  United  States 
nonstop  and  if  they  were  accompanied 
by  a  certificate  of  origin  issued  by  the 
New  Zealand  Department  of  Agriculture 
certifying  that  the  honeybees  and 
honeybee  semen  were  of  New  Zealand 
origin.  We  also  proposed  to  amend 
§  322.2  to  add  a  definition  for 
“certificate  of  origin.” 
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We  solicited  comments  concerning 
the  1990  proposal  for  a  15-day  comment 
period  ending  February  21, 1990.  In 
response  to  a  commit,  we  publi^ed  a 
notice  in  the  Federal  Register  on  March 
2, 1990  (55  FR  7499,  Docket  No.  90- 
025),  that  extended  the  comment  period 
to  April  2, 1990,  We  received  37 
cmnments  by  that  date.  The  comments 
were  horn  apiaries,  queen  breeders, 
beekeeper  associations,  and  State 
departments  of  agriculture. 

We  did  not  at  diat  time  publish  a  final 
rule.  However,  we  now  wish  to  proceed 
with  rulemaking.  We  have  considted  the 
most  current  scientific  lit^ture  and 
discussed  this  action  with  experts 
within  and  outside  of  the  Department, 
and  we  have  fX)nfirmed  that  the  actions 
described  in  the  original  proposal  are 
still  appropriate.  Nevertheless,  because 
consid^ble  time  has  elapsed  since 
publication  of  the  original  proposed 
rule,  we  are  reopening  the  conunent 
period  on  the  1990  proposal  to  allow 
interested  persons  another  opp<ntunity 
to  conunent. 

Done  in  Washington,  E)C,  this  13th  day  of 
July  1994. 

B.  Glen  Lee, 

Acting  Administrator,  Animal  and  Piant 
Health  Inspection  Service. 

(FR  Doc.  94-17346  Filed  7-15-94;  8:45  ami 
BILUNG  CODE  3410-34-P 

9  CFR  Parts  50, 77,  and  92 
[Docket  No.  93-014-21 

Cattle  From  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  reopening  and 
extension  of  cc»nment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  commmit  period  for  our 
proposed  rule  that  would  require  that 
certain  steers  and  spayed  heifers 
imported  into  the  United  States  from 
Mexico  be  sent  either  to  a  quarantined 
pasture  or  quarantined  feedlot  for  finish 
feeding,  or  to  a  quarantined  holding 
facility  for  quarantine  and  a  60-day 
post-entry  tuberculin  test.  The  proposed 
rule  also  would  deny  claims  for 
indemnity  fcH*  Mexican-origin  steers  or 
spayed  heifers  that  test  positive  to  the 
60-^y  fjost-entry  tuberculin  test,  and  to 
deny  claims  for  indemnity  for  cattle  that 
were  exposed  to  such  animals.  This 
extension  will  provide  interested 
persons  with  additional  time  in  which 
to  prepare  comments  on  the  prop>osed 
rule. 

DATES:  Consideration  will  be  given  only 
to  written  comments  <mi  Docket  No.  93- 


014—1  that  are  received  on  or  before 
September  16, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  yoiu:  conunents  to  Chief, 
Regulatory  Analysis  and  Developm^t, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Bekrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
014—1.  Commmits  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  throng 
Friday,  except  holida)rs.  P«'sons 
wishing  to  inspect  conunents  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  mitry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATKiN  CONTACT:  Dr. 
Joseph  Vantiem,  Senior  Staff 
Veterinarian,  Cattle  Disease  and 
Surveillance  Staff,  Veterinary  Services, 
APHIS,  USDA,  nxHn  729,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8715. 
SUPPLEMENTARY  INFORMATION:  On  May  9, 
1994,  we  published  in  the  Federal 
Register  (59  FR  23810-23817,  Docket 
No.  93-014-1)  a  proposed  rule  that 
would  require  that  certain  steers  and 
spayed  heifns  imported  into  the  United 
States  from  Mexico  be  sent  either  to  a 
quarantined  pasture  ot  quarantined 
feedlot  for  finish  feeding,  or  to  a 
quarantined  holding  facility  for 
quarantine  and  a  60-day  post-mitry 
tuberculin  test  The  proposed  rule  also 
would  deny  claims  for  indemnity  for 
Mexican-origin  steers  or  spayed  heifers 
that  test  positive  to  the  60^ay  post¬ 
entry  tul^rculin  test,  and  to  deny  claims 
for  indemnity  for  cattle  that  were 
exposed  to  such  animals.  Comments  on 
the  proposed  rule  were  required  to  be 
received  on  or  before  July  8, 1994. 

During  the  comment  period,  we 
received  requests  that  we  extend  the 
comment  period.  The  requests  came 
from  foiu:  State  Veterinarians,  who 
stated  that  they  would  like  to  present 
their  views  to  the  Binational 
Tuberculosis  Committee,  then  submit  a 
comment  on  the  propwjsed  rule.  The 
Binational  Tuberculosis  Committee  is 
scheduled  to  meet  July  21, 1994. 

In  response  to  these  requests,  and  so 
that  we  may  consider  comments 
received  after  July  8, 1994,  we  are 
reopening  and  extending  the  public 
comment  period  until  60  days  after 
publication  of  this  notice.  This  action 
will  allow  the  requestors  and  all  other 
interested  persons  additicmal  time  to 
prepare  comments. 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105, 111-113, 114, 114a, 
114a-l,  115-117, 120, 121, 125, 134a,  134b, 


134c,  134d,  134f,  135, 136,  and  136a:  31 
U.S.C  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 

Done  in  Washington,  DC,  this  13th  day  of 
July  1994. 

B.  Glen  Lee, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  94-17347  Filed  7-15-94;  8:45  am] 
BUJJNG  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 

Issuance  of  Quarterly  Report  on  the 
Regulatory  Agenda 

AGENCY:  Nuclear  Regulatory 
CJommission. 

ACTION:  Issuance  of  R^ulatory  Agenda. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  first  quarter, 
January  through  March,  of  1994.  This 
agenda  provides  the  public  with 
information  about  NRC’s  rulemaking 
activities.  The  Regulatory  Agenda  is  a 
quarterly  compilation  of  all  rules  on 
which  the  NRC  has  recently  completed 
action,  or  has  proposed  action,  or  is 
considering  action,  and  of  all  petitions 
for  rulemaking  that  the  NRC  has 
received  that  are  pending  disposition. 
Issuance  of  this  publication  is  consistent 
with  Section  610  of  the  Regulatory 
Flexibility  Act. 

ADDRESSES:  A  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NUREG-G936),  VoL  13,  No.  1,  is 
available  for  inspection,  and  copying  for 
a  fee,  at  the  Nuclear  Regulatory 
Commission’s  Public  Document  Room, 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC 
In  addition,  the  U.S.  Government 
Printing  Office  (GPO)  sells  the  NRC 
Regulatory  Agenda.  To  purchase  it,  a 
customer  may  call  (202)  512-2249  or 
write  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Cfffice  Box  37082, 
Washington,  DC  20013-7082. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Qiief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  415-7163, 
toll-free  number  (800)  368-5642. 

Dated  at  Bethesda,  Maryland,  this  11th  day 
of  July  1994. 
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For  the  Nuclear  Regulatory  Commission. 

David  L.  Meyer, 

Chief,  Rules  Review  and  Directives  Rranch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration. 

(FR  Doc.  94-17334  Filed  7-15-94;  8;45  am) 
BILUNG  CODE  7SMM)1-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NM-22-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
McDonnell  Douglas  Model  E)C-10-10, 
-lOF,  -30,  and  -30F  series  airplanes, 
that  currently  requires  inspections  to 
detect  ice  or  snow  accumulation  on  top 
of  the  fuselage  and  in  the  inlet  of  the 
number  2  engine,  and  removal  of  ice 
and  snow  accumulation.  This  action 
would  add  certain  airplanes  to  the 
applicability  of  the  rule  and  would  limit 
the  inspection  requirement  to  only  a 
certain  group  of  airplanes.  This  proposal 
is  prompted  by  the  development  of 
improved  fan  blades  on  certain  engines 
and  the  identification  of  additional 
airplanes  that  are  subject  to  the  unsafe 
condition.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
damage  to  the  number  2  engine  due  to 
ingestion  of  ice  and  snow. 

DATES:  Comments  must  be  received  by 
September  7, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
22-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Department  L51,  M.C.  2-98. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SW., 
Renton,  W'ashington;  oy  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-141L.  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5262;  fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  wilt  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  cuiiiments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-22-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  issued  AD  75-04-11, 
amendment  39-2094.  applicable  to  all 
McDonnell  Douglas  Model  DC-10-10. 

-  lOF,  —  30,  and  —  30F  series  airplanes, 
to  require  inspection  to  detect  ice  and 
snow  accumulation  on  top  of  the 


fuselage  and  in  the  inlet  of  the  number 
2  engine,  and  removal  of  ice  and  snow. 
That  action  was  prompted  by  reports 
fi-om  operators  of  Model  DC-10  series 
airplanes  that  ice  was  ingested  into  the 
number  2  engine.  In  these  incidents,  the 
number  2  engine  on  airplanes  that  had 
been  parked  during  icing  conditions 
ingested  ice  and  sustained  damage 
shortly  after  the  engine  was  started.  The 
requirements  of  that  AD  are  intended  to 
prevent  damage  to  the  number  2  engine 
due  to  ingestion  of  ice  and  snow. 

Since  the  issuance  of  that  AD,  the 
General  Electric  (GE)  Company  has 
issued  design  changes  to  the  CE  Model 
CF6  series  engines  that  include 
replacement  of  the  gundrilled  fan  blades 
(that  is,  blades  having  radial  lightening 
holes)  with  solid  blades.  The  FAA  has 
determined  that  in  the  event  of 
excessive  ice  ingestion,  these  solid  fan 
blades  are  less  likely  to  result  in  an 
uncontained  failure.  Therefore,  the  FAA 
finds  that  the  applicability  of  the 
existing  rule  must  be  revised  to  exclude 
airplanes  equipped  with  these  engines 
and  fan  blades  ftom  the  AD  requirement 
to  inspect  to  detect  ice  and  snow  on  top 
of  the  fuselage  and  in  the  inlet  of  the 
number  2  engine.  (Similarly,  Model  DC- 
10-40  series  airplanes  equipped  with 
Pratt  and  Whitney  Model  JT9D  series 
engines  having  solid  fan  blades  were 
excluded  from  the  requirements  of  AD 
75-04—1 1  since  they,  too,  are  not  subject 
to  the  unsafe  condition.) 

Further,  since  the  issuance  of  AD  75-. 
04-11,  the  FAA  has  determined  that 
Model  DC-10-15  series  airplanes  and 
Model  KC-lOA  (military)  airplanes  are 
subject  to  the  addressed  unsafe 
condition  since  they  utilize  the  same 
gundrilled  blade  engines  as  Model  DC- 
10-10.  -lOF,  -30,  and  -30F  series 
airplanes,  which  are  subject  to  the 
requirements  of  AD  75-04-11  and  are 
also  susceptible  to  ice  and  snow 
ingestion  into  the  number  2  engine. 
Therefore,  the  FAA  finds  that  the 
applicability  of  the  existing  rule  must  be 
expanded  to  include  Model  DC-10-15 
series  airplanes  and  Model  KC-lOA 
(military)  airplanes. 

Ingestion  of  ice  and  snow  into  the 
number  2  engine  could  result  in  damage 
to  that  engine. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  75-04-11  to  require 
inspections  to  detect  ice  and  snow 
accumulation  on  top  of  the  fuselage  and 
in  the  inlet  of  the  number  ?  engine,  and 
removal  of  ice  and  snow.  The 
applicability  of  this  proposal  would  be 
revised  to  include  all  Model  DC-10-10. 
-lOF.  -30.  —  30F,  and  -15  series 
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airplanes  and  Model  KC-lOA  (military) 
airplanes,  equipped  vridi  GE  Mode)  (76 
series  turbofen  engines  having 
gundriUed  blades. 

Additionally,  paragraph  (b)  of  AD  75- 
04-11,  which  relates  to  making 
“appropriate  maintenance  record 
entries"  after  accomplishing  the 
requirements  of  the  AD,  has  not  been 
reiterated  in  this  proposed  AD  since 
those  requirements  are  redundant  of  the 
requirements  contained  in  sections  43.9 
(“Content,  form,  and  disposition  of 
maintenance,  preventive  maintenance, 
rebuilding,  and  alteration  records”)  and 
43.11  (‘*(Ikaitent,  form,  dispositicm  of 
records  for  inspections  .  .  .”)  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.9  and  43.11).  As  such,  operators  are 
not  relieved  from  the  requirement  to 
make  appropriate  entries  in  their 
maintenance  records. 

There  are  apjNroximately  379 
McDoimell  Douglas  Model  DO-IQ-IO, 

-  lOF,  —  30,  —  30F,  and  — 15  series 
airplanes  and  Model  KO-lOA  (military) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
226  airplanes  of  U.S.  registry  would  be 
affected  by  this  propos^  AD. 

The  inspections  mat  were  previously 
required  by  AD  75-04-11,  and  retained 
in  thiit  AD,  take  approximately  1  work 
hour  per  airplane  to  accmnplish,  at  an 
average  labra  rate  of  $55  per  work  hour. 
Based  on  these  figures,  the  total  cx>st 
impact  of  the  inspection  requirement  on 
U.S.  operators  is  estimated  to  be 
$12,430,  or  $55  per  airplane,  per 
inspection.  This  propo^  would  only 
add  the  cost  of  inspections  for  the 
operators  of  Model  KO-lOA  (military) 
airplanes.  Chirrently,  there  are  no  Model 
DCr-10-15  series  airplanes  of  U.S. 
registry  that  would  be  affected  by  this 
proposal. 

For  operators  of  Model  DC-10-10, 

-  lOF,  -  30,  and  -  30F  series  airplanes 
having  all  solid  fan  blades  in  the 
number  2  engine  position,  the  economic 
burden  would  be  reduced  since  the 
previous  requirement  to  inspect  these 
airplanes  in  accordance  with  the 
existing  AD  would  be  eliminated  by  this 
proposal.  However,  this  does  not  relieve 
operators  of  the  responsibility  to  comply 
with  the  requirements  of  sections  91.527 
(“Operating  in  icing  conditions”)  and 
121.629  (“Opieration  in  icing 
conditions” — air  carriers)  of  the  Federal 
Aviation  Regulations  (14  (7R  91.527 
and  121.629). 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operatcH'  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


The  regulations  proposed  herein 
would  not  have  substantia]  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  cm  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  go  vernment.  Theref(»e, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  nc^  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Fch*  the  reasons  discnissed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Dcxdcet. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docdcet  at  the 
locaticm  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39}  as  follows: 

PART  39— AIRWORTHINESS 
.  DIRECTIVES 

1.  The  authority  citation  for  part  39 

continues  to  read  as  follows: 

} 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-2094,  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  94-NM-22-AD. 
Supersedes  AD  75-04—11,  Amendment 
39-2094. 

Applicability:  Model  DC-10-10,  -lOF,  -30, 
-30F,  and  -15  series  airplanes,  and  Model 
KC-lOA  (military)  airplanes,  on  which  the 
number  2  engine  is  a  General  Electric  Model 
CF6  series  turbofen  engine  having  one  at 
more  gundriUed  fan  blades  installed, 
including  but  not  limited  to  part  munbers 
9010M33  and  9137M39;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 


possible  damage  to  the  number  2  engine  due 
to  ingestion  of  ice  and  snow,  accomplish  the 
following: 

(a)  As  of  the  effective  date  (d  this  AD,  prior 
to  starting  the  number  2  engine  on  any 
airplane  that  has  been  parked  during  icii^ 
conditions  (freezing  rain.  snow,  sleet)  for  any 
period  of  time  during  which  ice  or  snow  may 
have  accumulated  on  the  airplane  in  the  area 
of  the  number  2  engine,  inspect  to  detect  ice 
and  snow  accumulation  on  top  of  the 
fuselage  and  in  the  inlet  of  the  number  2 
engine.  If  ice  or  snow  accumulation  is  found, 
prior  to  further  flight,  remove  the  ice  mr  snow 
accumulation. 

Note  1:  Guidelines  for  inspection  and 
safeguarding  the  aircraft  are  contained  in 
these  documents: 

Douglas  All  Operators  Letter  (AOL)  lD-546, 

dated  January  11, 1974 
Douglas  AOL  10-673,  dated  August  7, 1974 
DC-10  Airplane  Maintenance  Mmmal, 

Chapter  12-31-01 

(b)  An  alternative  method  at  compliance  or 
adjustment  of  the  compliance  time  that 
]xrovides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  C«tificati(Hi  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
0{>erators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Loe  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Fedraal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  cerate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  12, 
1994. 

S.R.  Miller. 

ActingManoger,  Transport  Airplane 
Directmate,  Aircraft  edification  Service. 

[FR  Doc.  94-17327  Filed  7-15-94;  8:45  am) 
BtLUNQ  CODE  4»tO-1S-U 

14  CFR  Part  39 
[Docket  No.  94-NM-14-AD] 

Airworthiness  Directives;  Boeing 
Model  707  and  720  Series  Airplanes 

AGENCY;  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  707  and  720  series 
airplanes,  that  currently  requires 
repetitive  visual  and  dye  penetrant 
inspections  to  detect  cracks  on  the 
upper  forward  skin  panels  of  the  wing 
center  section,  and  repair,  if  necessary 
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That  AD  also  provided  an  optional 
terminating  modification  for  the 
repetitive  inspections.  This  action 
would  require  visual  and  eddy  current 
inspections  to  detect  cracks  on  the 
upper  forward  skin  panels  of  the  wing 
center  section,  and  repair,  if  necessary. 
This  proposal  is  prompted  by  reports 
that  the  currently  required  insp>ections 
are  not  efiective  in  detecting  fatigue 
cracks  in  a  timely  manner.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  cracking  and 
subsequent  failiire  of  the  upper  forward 
skin  panels  of  the  wing  center  section. 
DATES:  Comments  must  be  received  by 
October  5, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
14-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2771;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do(^et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-14-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-14-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055-4056. 

Discussion  , 

The  FAA  issued  AD  68-18-03, 
amendment  39-2056,  applicable  to 
certain  Boeing  Model  707  and  720  series 
airplanes,  to  require  repetitive 
inspections  to  detect  cracks  on  the 
upper  forward  skin  panels  of  the  wing 
center  section,  and  repair,  if  necessary. 
That  AD  also  provided  an  optional 
terminating  modification  for  the 
repetitive  inspections.  That  action  was 
prompted  by  several  reports  of  fatigue 
cracking  and  one  report  of  skin  blowout 
(failure  of  the  wing  skin  panel)  on 
Model  720  series  airplanes.  Model  707 
series  airplanes  were  included  in  the 
applicability  of  AD  68-18-03  because 
those  airplanes  are  similar  in  design  to 
Model  720  series  airplanes.  The 
requirements  of  that  AD  are  intended  to 
prevent  fatigue  cracking  and  subsequent 
failure  of  the  upper  forward  skin  panels 
of  the  wing  center  section. 

Since  the  issuance  of  AD  68-18-03, 
the  FAA  has  received  several  reports 
that  the  visual  and  dye  penetrant 
inspection  techniques  required  by  that 
.AD  have  not  been  effective  in  detecting 
cracks  in  a  timely  manner.  The  FAA,  in 
conjunction  with  the  airplane 
manufacturer  and  the  Boeing  Model  707 
Aging  Fleet  Structures  Worldng  Group 
(SWG),  conducted  a  structural  review  of 
those  airplanes  and  determined  that 
inspections  using  visual  and  eddy 
current  methods  are  necessary  in  order 
to  effectively  detect  cracks  in  a  timely 
manner  for  airplanes  on  which  the 
optional  terminating  modification 
specified  in  AD  68-18-03  has  not  been 
accomplished. 

Fatigue  cracking  in  the  upper  forward 
skin  panels  of  the  wing  center  section, 
if  not  detected  and  corrected  in  a  timely 
manner,  could  result  in  failure  of  the 
wing  skin  panels. 


The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  2590,  Revision 
11,  dated  December  12, 1991,  that 
describes  procedures  for  repetitive 
visual  and  eddy  current  inspections  to 
detect  cracks  in  certain  areas  of  the 
upper  forward  skin  panels  of  the  wing 
center  section,  and  repair,  if  necessary. 
This  service  bulletin  is  part  of  Boeing 
Master  Inspection  Service  Bulletins 
3484  (for  Model  707-100  and  -200 
airplanes),  3485  (for  Model  720  and 
720B  airplanes),  and  3486  (for  Model 
707-300,  -300B,  -300C,  and  -400 
airplanes),  all  dated  December  12, 1991. 
Boeing  Service  Bulletin  2590  references 
these  master  inspection  service  bulletins 
as  additional  sources  of  service 
information  concerning 
accomplishment  of  the  repetitive 
inspections.  The  master  inspection 
service  bulletins  describe  an  expanded 
inspection  area  that  includes  a  4-inch 
wide  strip  centered  on  each  chordwise 
bulb  angle  stiffener  installed  in 
accordance  with  AD  68-18-03. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  68-18-03  to  require 
repetitive  visual  and  eddy  current 
inspections  to  detect  cracks  in  certain 
areas  of  the  upper  forward  skin  panels 
of  the  wing  center  section,  and  repair, 
if  necessary.  This  AD  also  would 
provide  an  optional  terminating  action 
for  the  repetitive  ins{}ections.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with 
Boeing  Service  Bulletin  2590,  described 
previously. 

There  are  approximately  416  Model 
707  and  720  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  82  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $144,320,  or  $1,760  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomphshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
AD  action,  it  would  take  approximately 
1,250  work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $55  per  work  hour. 
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The  cost  of  required  parts  would  be 
approximately  $45,000  per  airplane. 

^sed  on  these  Hgures,  the  total  cost 
impact  of  the  optional  terminating 
action  would  be  $113,750  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  signihcant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-2056,  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing;  Docket  94-NM-14-AD.  Supersedes 
AD  68-18-03,  Amendment  39-2056. 
Applicability:  All  Model  707  and  720  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  and  subsequent 
failure  of  the  upper  forward  skin  panels  of 


the  wing  center  section,  accomplish  the 
following; 

(a)  For  Model  707-100,  -200,  -300.  -300B. 
-300C,  and  -400  airplanes  on  which  no  bulb 
angle  stiffeners  have  been  installed  in 
accordance  with  Boeing  Service  Bulletin 
2590:  Perform  a  visual  inspection  and  an 
eddy  current  inspection  to  detect  cracks  in 
the  areas  of  the  upper  forward  skin  of  the 
wing  center  section  specified  in  paragraphs 
b.  and  f.(l)  of  Part  1  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  2590, 
Revision  8,  dated  June  2, 1972;  Revision  9. 
dated  March  14, 1975;  Revision  10,  dated 
January  31, 1991;  or  Revision  11,  dated 
December  12, 1991.  Perform  the  inspections 
at  the  time  specified  in  paragraph  (a)(1)  or 
(a)(2)  of  this  AD,  as  applicable,  in  accordance 
with  the  procedures  specified  in  the  service 
bulletin.  Repeat  these  inspections  thereafter 
at  intervals  not  to  exceed  1,000  landings  or 
18  months,  whichever  occurs  first. 

(1)  For  Model  707-300,  -300B,  -300C,  and 
-400  airplanes:  Inspect  at  the  later  of  the 
times  specified  in  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  6,000  total 
landings:  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  For  Model  707-100  and  -200  airplanes: 
Inspect  at  the  later  of  the  times  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD 

(i)  Prior  to  the  accumulation  of  7,000  total 
landings;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(b)  For  Model  720  and  720B  airplanes  on 
which  no  bulb  angle  stiffeners  have  been 
installed  in  accordance  with  Boeing  Service 
Bulletin  2590:  Perform  a  visual  inspection 
and  an  eddy  current  inspection  to  detect 
cracks  in  the  area  of  the  upper  forward  skin 
of  the  wing  center  section  specified  in 
paragraph  b.  of  Part  I  of  the  Accomplishment 
instructions  of  Boeing  Service  Bulletin  2590, 
Revision  8,  dated  June  2, 1972;  Revision  9. 
dated  March  14, 1975;  Revision  10.  dated 
January  31, 1991;  or  Revision  11,  dated 
December  12, 1991.  Perform  the  inspections 
at  the  later  of  the  times  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  in 
accordance  with  the  procedures  specified  in 
the  service  bulletin.  Repeat  these  inspections 
thereafter  at  intervals  not  to  exceed  1,000 
landings  or  18  months,  whichever  occurs 
first. 

(1)  Prior  to  the  accumulation  of  4.000  total 
landings;  or 

(2)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(c)  For  Model  720  and  720B,  and  707-100. 
-200,  -300,  -300B,  -300C,  and  -400 
airplanes  on  which  bulb  angle  stiffeners  have 
been  installed,  but  on  which  the  wing  skin 
has  not  been  replaced,  in  accordance  with 
Boeing  Serv'ice  Bulletin  2590:  Accomplish 
the  inspections  required  by  paragraph  (c)(1). 
(c)(2),  or  (c)(3)  of  this  AD,  as  applicable,  in 
accordance  with  Boeing  Service  Bulletin 
2590,  Revision  11,  dated  December  12. 1991 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  1,000  landings  or  18 
months,  whichever  occurs  first 


Note  1:  Revision  11  of  Boeing  .Service 
Bulletin  2590  is  part  of  Boeing  Master 
Inspection  Service  Bulletins  3484  (for  Model 
707-100  and  -200  airplanes),  3485  (for 
Model  720  and  720B  airplanes),  and  3486  (fur 
Model  707-300.  -300B,  -300C,  and  -400 
airplanes),  all  dated  December  12, 1991. 
Boeing  Service  Bulletin  2590  references  these 
master  inspection  service  bulletins  as 
additional  sources  of  service  information 
concerning  accomplishment  of  the 
inspections  required  by  paragraph  (c)  of  this 
AD. 

(1)  For  Model  720  and  720B  airplanes; 
Perform  a  visual  and  an  eddy  current 
inspection  to  detect  cracks  in  the  areas  of  the 
upper  forward  skin  of  the  wing  center  section 
specified  in  Boeing  Master  Inspection  Service 
Bulletin  3485,  dated  December  12, 1991,  at 
the  later  of  the  times  specified  in  paragraphs 

(c)(l)(i)  and  (c)(l)(ii)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  2,200 
landings  after  installation  of  the  bulb  angle 
stiffeners:  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  For  Model  707-300,  -300B,  -300C.  and 
-400  airplanes:  Perform  a  visual  and  an  eddy 
current  inspection  to  detect  cracks  in  the 
areas  of  the  upper  forward  skin  of  the  wing 
center  section  specified  in  Boeing  Master 
Inspection  Service  Bulletin  3486,  dated 
December  12, 1991,  at  the  later  of  the  times 
specified  in  paragraphs  (c)(2)(i)  and  (c)(2)(ii| 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  2,200 
landings  after  installation  of  the  bulb  angle 
stiffeners;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  first. 

(3)  For  Model  707-100  and  -200  airplanes: 
Perform  a  visual  and  an  eddy  current 
inspection  to  detect  cracks  in  the  areas  of  the 
upper  forward  skin  of  the  wing  center  section 
specified  in  Boeing  Master  Inspection  Service 
Bulletin  3484,  dated  December  12, 1991,  at 
the  later  of  the  times  specified  in  paragraphs 
(c)(3)(i)  and  (c)(3)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  2,200 
landings  after  installation  of  the  bulb  angle 
stiffeners;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(d)  If  any  crack  is  found  during  any  of  the 
inspections  required  by  paragraphs  (a),  (b), 
and  (c)  of  this  AD,  prior  to  further  flight, 
repair  in  accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  2590,  Revision  7,  dated 
September  22, 1969;  Revision  8,  dated  June 
2. 1972;  Revision  9.  dated  March  14, 1975; 
Revision  10,  dated  January  31, 1991;  or 
Revision  11,  dated  December  12, 1991. 

(e)  Accomplishment  of  the  “Reinforcing 
Stiffener  Installation  and  Skin  Panel 
Replacement”  in  accordance  with  Part  111  of 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  2590,  Revision  6,  dated  Jul> 
8. 1968;  Revision  7,  dated  September  22, 
1969;  Revision  8.  dated  June  2, 1972; 
Revision  9,  dated  March  14, 1975;  Revision 
10,  dated  January  31, 1991;  or  Revision  11. 
dated  December  12, 1991;  constitutes 
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temiinating  action  for  the  repetitive 
inspections  required  by  paragraphs  (a),  (b), 
and  (c)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  C^fication  Office  (A(30),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §  S  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  12, 
1994. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  94-17326  Filed  7-15-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  94N-0155] 

RIN  0905-AB68 

Food  Labeiing;  Nutrition  Labeiing  of 
Raw  Fruit,  Vegetabies,  and  Fish; 
Guideiines  for  Voiuntary  Nutrition 
Labeiing  of  Raw  Fruit,  Vegetabies,  and 
Fish;  identification  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegetables,  and  Fish 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  the  guidelines  for  voltmtary 
nutrition  labeling  of  raw  fruit, 
vegetables,  cmd  fish;  revise  the 
definition  for  compliance  with  respect 
to  adherence  by  retailers  to  those 
guidelines:  and  revise  the  labeling 
regulations  and  labeling  values  for  the 
20  most  frequently  consiuned  raw  fruit, 
vegetables,  and  fish.  This  action  is  in 
response  to  the  Nutrition  Labeling  and 
Education  Act  of  1990  (the  1990 
amendments). 

DATES:  Submit  written  comments  by 
September  16, 1994.  The  agency  is 
proposing  that  any  final  rule  that  may 


issue  based  on  this  proposal  become 
efiective  30  days  after  publication. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.T.  Pennington,  Center  for  Food  Safety 
and  Applied  Nutrition  CHFS-165),  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204,  202-205- 
5434. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  response  to  requirements  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments)  (Pub.  L. 
101-535),  FDA  published  final 
regulations  in  the  Federal  Register  of 
November  27, 1991  (56  FR  60880,  and 
corrected  at  57  FR  8174,  March  6, 1992) 
(hereinafter  referred  to  as  the  “volimtary 
nutrition  labeling  final  rule”)  that:  (1) 
Identified  the  20  most  frequently 
consumed  raw  fruit,  vegetables,  and  fish 
in  the  United  States;  (2)  established 
guidelines  for  the  voluntary  nutrition 
labeling  of  these  foods;  and  (3) 
determined  the  criteria  for  substantial 
compliance  by  food  retailers  with  the 
guidelines  for  the  volimtary  nutrition 
labeling  of  these  foods. 

Under  section  403(q)(4)(C)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  343(q)(4)(C)(i)).  FDA 
was  to  issue  a  report  by  May  8, 1993,  on 
actions  taken  by  food  retailers  to 
provide  consumers  with  nutrition 
information  for  raw  fruit,  vegetables, 
and  fish  under  the  guidelines 
established  by  the  agency  for  such 
information.  The  act  states  that  this 
report  is  to  include  a  determination  as 
to  whether  there  is  substantial 
compliance  with  the  guidelines.  FDA 
defined  “substantial  compliance”  in 
§  101.43(c)  (21  CFR  101.43(c))  to  mean 
that  at  least  60  percent  of  all  stores  that 
are  evaluated  are  in  compliance.  Under 
section  403(q)(4)(C)(ii)  of  the  act,  if  FDA 
were  to  find  that  compliance  is 
substantial,  then  nutrition  labeling  of 
raw  fruit,  vegetables,  and  fish  would 
remain  voluntary,  with  compliance  to 
be  assessed  at  2-year  intervals.  If  the 
agency  were  to  find  that  compliance  is 
not  substcmtial,  section  403(q)(4)(D)(i)  of 
the  act  requires  that  FDA  issue  proposed 
regulations  requiring  that  any  person 
who  offers  raw  fruit,  vegetables,  or  raw 
fish  to  consumers  provide,  in  a  manner 
prescribed  by  regulation,  the  nutrition 
information  required  by  section  403 
(q)(l)  and  (a)(2)  of  the  act. 

In  the  Fraeral  Register  of  May  18, 
1993  (58  FR  28985),  FDA  announced  the 


availability  of  its  “Report  on  Voluntary 
Compliance  of  Food  Retailers  in 
Providing  Nutrition  Labeling 
Information  for  Raw  Fruit  and 
Vegetables  and  for  Raw  Fish”  (Ref,  1). 
This  report  was  based  on  the  results  of 
a  survey  conducted  in  November  and 
DecemW  1992  by  the  Ehrhart-Babic 
Group  under  contract  to  FDA.  Based  on 
the  results  of  the  survey  (Ref.  2),  FDA 
found  that  compliance  of  retailers  with 
the  nutrition  labeling  guidelines  is 
substantial  both  for  fnfit  and  vegetables 
(75.7  percent  compliance)  and  for  fish 
(73.2  percent  compliance).  Annual 
commodity  voliune  (ACV)  compliance 
estimates  (reflecting  compliance  on  the 
basis  of  sales  volume)  were  similar  to 
compliance  based  on  the  number  of 
stores  surveyed.  For  raw  fruit  and 
vegetables,  stores  in  compliance 
accounted  for  76.9  percent  of  annual 
sales  of  all  food  stores.  For  raw  fish,  the 
estimate  was  74.3  percent 

FDA  interprets  the  ACV  data  as 
showing  that  a  minimum  of  three- 
fourths  of  U.S.  consumers  are  exposed 
to  nutrition  labeling  information  for  raw 
fruit,  vegetables,  and  fish.  FDA  believes 
that  these  percentages  represent  a 
minimum  estimate  because  some 
consiuners  shop  in  several  different 
retail  stores,  wMch  increases  their 
chance  of  exposure  to  nutrition  labeling 
of  raw  fiuit,  vegetables,  and  fish. 

Thus,  the  nutrition  labeling  of  raw 
fruit,  vegetables,  and  fish  wifi  remain 
voluntary  imtil  at  least  May  8, 1995.  The 
agency  notes,  however,  that  a  lawsuit 
challenging  FDA’s  criterion  for 
substantial  compliance  was  filed  in 
1992  (Arent  v.  Shalala,  Civ.  No.  92- 
0148-JLG).  The  outcome  of  this  case 
could  afreet  whether  nutrition  labeling 
of  raw  fruit,  vegetables,  and  fish  remains 
voluntary. 

FDA  stated  in  §  101.45(i)  (21  CFR 
101.45(i))  that  it  will  publish  and 
provide  an  opportunity  for  comment  on 
updates  of  the  nutrition  labeling  values 
for  the  20  most  frequently  consumed 
raw  fruit,  vegetables,  and  fish  (or  a 
notice  that  nutrition  labeling  values 
have  not  changed  frnm  the  previous 
publication)  at  least  every  2  years.  In 
addition,  in  the  preamble  to  the 
voluntary  nutrition  labeling  final  rule 
(56  FR  60830  at  60881),  FDA  advised 
that  in  order  to  make  the  guidelines  as 
consistent  as  possible  with  the 
regulations  governing  the  rest  of  the 
food  supply  (except  for  those  foods 
subject  to  regulation  by  the  United 
States  Department  of  Agriculture 
(USDA)),  the  guidelines  would  be 
subject  to  change  after  the  agency  issued 
its  report  in  1993  on  compliance  by 
retailers. 


36380 


Federal  Register  /  Vol.  59,  No.  136  /  Monday.  July  18.  1994  /  Proposed  Rules 


FDA  published  the  final  regulations 
implementing  the  1990  amendments  in 
the  Federal  Register  of  January  6, 1993, 
including  regulations  on  mandatory 
nutrition  latwling  (58  FR  2079); 
reference  daily  intakes  (RDI’s)  and  daily 
reference  values  (DRV’s)  (hereinafter 
referred  to  as  “the  RDI/DRV  final  rule”) 
(58  FR  2206);  and  serving  sizes 
(hereinafter  referred  to  as  “the  serving 
size  final  rule”)  (58  FR  2229).  It  made 
technical  changes  in  these  final  rules  on 
August  18, 1993  (58  FR  44020). 

roA  is  now  proposing  to  update  the 
nutrition  labeling  values  for  the  20  most 
frequently  consumed  raw  fruit, 
vegetables,  and  fish  and  to  revise  the 
guidelines  for  the  voluntary  nutrition 
labeling  of  raw  fiuit,  vegetables,  and  fish 
to  reflect  the  January  1993  final  rules  as 
modified. 

II.  Substantial  Compliance  by  Food 
Retailers  with  the  Guidelines  for  the 
Voluntary  Nutrition  Labeling  of  Raw 
Fruit,  Vegetables,  and  Fish 

FDA  is  proposing  to  make  two  minor 
changes  and  one  substantive  change  to 
§  101.43.  As  explained  in  detail  below, 
FDA  is  proposing  to  revise  §  101.45.  To  . 
reflect  tnese  revisions,  FDA  is  proposing 
.  to  amend  §  101.43(a)(1)  to  reference 
§  101.45(a)(1)  and  §  101.43(a)(2)  to 
reference  §  101.45(a)(2).  (a)(3),  and 
(a)(4). 

In  addition,  FDA  is  proposing  to 
revise  §  101.43(a)(3)  to  provide  that 
retailers  must  use  the  data  provided  by 
FDA  in  proposed  Appendices  C  and  D 
to  part  101  (21  CFR  part  101)  for  the  20 
most  frequently  consumed  raw  fiiiit, 
vegetables,  and  fish  to  be  in  compliance 
with  the  guidelines  for  the  voluntary 
nutrition  labeling  program.  Current 
§  101.43(a)(3)  allows  for  the  use  of; 
values  that  have  been  provided  by  FDA, 
(2)  values  that  have  been  accepted  by 
FDA,  or  (3)  values  that  are  consistent 
with  current  §  101.45  (d)  and  (e)  and 
have  not  been  found  to  be  out  of 
compliance  after  a  review  under 
§  101.9(e).  (This  reference  is  to  the 
version  of  §  101.9(e)  in  effect  in  1991 
and  not  that  in  the  January  6. 1993,  final 
rule  (see  58  FR  2079  at  2181).)  FDA 
provided  this  flexibility  because,  given 
the  time  constraints  imposed  by  the 
1990  amendments,  the  agency  did  not 
have  an  opportunity  to  subject  the 
nutrition  labeling  values  that  it 
provided  for  retailer  use  (see  56  FR 
60880  at  60888  through  60889,  and 
corrected  at  57  FR  8174  (hereinafter 
referred  to  as  the  “1991  interim 
nutrition  labeling  values”))  to  public 
comment  Therefore,  FDA  did  not 
require  that  these  values  be  used  to 
achieve  retailer  compliance.  With  more 
time,  how'ever,  FDA  has  now  developed 


a  set  of  values  that  it  believes  are 
representative  and  is  soliciting  comment 
on  those  values,  which  are  set  out  in 
proposed  Appendices  C  and  D  to  part 
101.  Interest^  persons  should  comment 
on  the  proposed  nutrition  labeling 
values  themselves  and  provide  any 
relevant  information  that  would  affect 
those  values.  The  agency  intends  to 
require  that  these  specific  values  be 
us^  by  those  retailers  who  decide  to 
provide'nutrition  labeling  for  raw  fruit, 
vegetables,  and  fish. 

FDA  tentatively  finds  that  requiring 
the  use  of  the  nutrition  labeling  values 
is  appropriate  because  these  values 
reflect  available  data  for  the  covered 
foods;  their  use  will  ensure  that 
consumers  receive  consistent 
information  from  retail  stores  across  the 
country;  and  will  facilitate  compliance 
determinations  by  FDA.  Use  of  different 
values  for  the  same  food  by  different 
stores  will  likely  cause  consumer 
confusion  and  w'ill  only  serve  to 
undercut  the  credibility  of  the  nutrition 
labeling  that  is  provided. 

If  this  proposal  is  adopted,  retailers 
who  use  other  data  for  these  foods  wilt 
not  to  be  in  compliance  with  the 
guidelines. 

III.  Updating  the  Nutrition  Labeling 
Values  for  the  20  Most  Frequently 
Consumed  Raw  Fruits,  Vegetables,  and 
Fish 

FDA  is  proposing  to  revise  the 
nutrition  labeling  values  for  the  most 
frequently  consumed  raw  fruit, 
vegetables,  and  fish  (proposed 
Appendices  C  and  D  to  part  101)  to:  (1) 
Be  consistent  with  the  nutrition  labeling 
requirements  in  §  101.9  (b),  (c),  and  (d) 
that  affect  serving  sizes,  nutrient 
content,  and  label  format;  (2)  reflect 
newer  or  additional  data  for  these  foods 
that  have  been  submitted  or  made 
available  to  the  agency;  and  (3)  apply 
FDA  compliance  calculations,  where 
possible,  to  data  derived  from  USDA 
sources. 

A.  Changes  Necessary  for  Consistency 
With  Nutrition  Labeling  Requirements 
in  §  101.9  (bj.  (c),  and  (d) 

FDA  has  designed  proposed 
Appendices  C  and  D  to  be  consistent 
with  the  final  regulations  on  nutrition 
labeling. 

Consistent  W'ith  §  101.9(c)  (58  FR  2229 
at  2291),  w'hich  lists  the  nutrients  that 
are  to  be  included  in  the  nutrition  label. 
FDA  is  proposing  to  add  values  for 
calories  (cal)  from  fat,  saturated  fat. 
cholesterol,  dietary  fiber,  and  sugar  to 
the  list  of  nutrients  in  the  appendices. 
The  1991  interim  nutrition  labeling 
values  included  dietary  fiber  for  fruits 
and  vegetables,  and  saturated  fat  and 


cholesterol  for  fish.  However,  these 
specific  values  were  not  required  for 
retailer  compliance  with  the  guidelines. 
FDA  is  proposing  to  require  that  these 
items  be  included  in  the  nutrition  label 
for  raw  fruit,  vegetables,  and  fish  to 
ensure  that  consistent  nutrition 
information  is  provided  across  the  food 
supply. 

Consistent  with  §  101.9(c)(2)  and 
(c)(2)(i)  (58  FR  44063  at  44076,  August 
18, 1993),  FDA  is  proposing  to  provide 
the  values  for  total  fat  and  saturated  fat 
in  0.5-gram  (g)  increments  for  quantities 
of  less  than  5  g  and  in  whole  gram 
increments  for  quantities  above  5  g.  The 
values  for  fat  and  saturated  fat  in  the 
1991  interim  nutrition  labeling  values 
were  rounded  to  whole  numbers,  but 
FDA  has  concluded  that  for  foods  other 
than  raw  fruit,  vegetables,  and  fish,  the 
available  methodology  is  sensitive 
enough  to  present  fat  and  saturated  fat 
levels  in  half  g  increments  up  to  5  grams 
(58  FR  44063  at  44064).  FDA  tentatively 
finds,  based  on  the  need  for  consistency 
of  nutrition  labeling  among  food 
products  (see  58  FR  44063  at  44065), 
that  it  is  appropriate  to  declare  fat  and 
saturated  fat  in  similar  increments  for 
raw  fruit,  vegetables,  and  fish. 

Consistent  with  §  101.9(c)(5). 
information  on  potassium  is  provided  in 
the  proposed  labeling  values  as  a 
voluntary  component.  If  FDA  adopts 
proposed  §  101.43(a)(3)  and  Appendices 
C  and  D  to  part  101,  retailers  could 
comply  with  the  guidelines  even  if  they 
do  not  provide  the  information  for 
potassium.  Nevertheless.  FDA  is 
proposing  to  include  the  information  on 
potassium  because  many  raw  fruits, 
vegetables,  and  fish  are  good  sources  of 
this  nutrient.  Some  retailers  and 
marketing  associations  have  expressed 
an  interest  in  providing  information  on 
potassium  levels.  FDA  tentatively  finds 
that  the  potassium  information  will  be 
useful  to  consumers  who  are  attempting 
to  increase  or  restrict  their  intake  of  this 
substance.  Inclusion  of  information  on 
potassium  in  proposed  Appendices  C 
and  D  makes  it  likely  that  this 
information  will  be  provided  to 
consumers. 

Consistent  with  §  101.9(b)(7)  (58  FR 
2229  at  2292),  FDA  is  proposing  to 
declare  the  serving  sizes  in  the 
appendices  in  ounce  (oz)  equivalents, 
using  slashes  between  metric  and  oz 
weights,  and  rounding  to  the  nearest 
0.1-oz  increment.  Consistent  with 
§  101.9(b)(5)(iv),  28  g  is  equivalent  to  1 
oz  in  the  proposed  appendices. 

FDA  is  proposing  to  change  the 
serv'ing  sizes  for  a  number  of  items  from 
those  listed  in  the  1991  interim 
nutrition  labeling  final  rule.  FDA  is 
proposing  to  change  the  serving  size  for 
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peach  from  “2  medium  (174  g)(6  oz)”  to 
“1  medium  (98  g/3.5  ozj.”  The  value  of 
174  g  for  2  peaches  was  derived  from 
Agriculture  Handbook  No.  8-9  (Ref.  3). 
However,  more  recent  information  (Ref. 

4)  shows  that  a  medium  peach  weighs 
about  98  g. 

FDA  is  prcmosing  to  change  the 
serving  size  for  avocado  from  “  V3 
medium  (55  g)(2  oz)”  to  “Vs  medium  (30 
g/1.1  oz)”  to  be  consistent  with  the 
serving  size  final  rule  (§  101.12(b))  for 
this  food.  The  serving  size  for  avocado 
was  55  g  in  the  serving  size  proposal 
(November  27, 1991,  56  FR  60394  at 
60419),  but  based  on  comments  received 
in  response  to  this  proposal,  FDA 
changed  the  serving  size  to  30  g  in  the 
final  regulation  (see  58  FR  2229  at 
2296). 

FDA  is  proposing  to  change  the 
serving  size  for  tangerine  from  “2 
medium,  2%"  diameter  (168  g)(6  oz)”  to 
“1  medium  (109  g/3.9  oz)”  to  reflect 
newer  information  available  about  this 
fruit  from  the  Produce  Marketing 
Association  (PMA)  (Ref.  5). 

Consistent  with  §  101.9  (d)(7)  and 
(d)(8)  (58  FR  44063  at  44077),  FDA  is 
proposing  to  provide  information  on  the 
percent  daily  values  (DV’s)  for 
potassium  and  all  mandatory  nutrients 
except  sugars  and  protein.  The  agency 
calculated  the  percent  DV’s  in  the 
proposed  appendices  by  dividing  the 
rounded  quantitative  values  by  the 
DRV’s  for  macronutrients  and 
electrolytes  and  by  the  RDI’s  for 
vitamins  and  minerals.  As  provided  in 
§  101.9  (c)(8)(iv)  and  (c)(9)  of  the  RDI/ 
DRV  final  rule  (58  FR  2206  at  2227), 
these  DRV’s  are  65  g  total  fat,  20  g 
saturated  fat.  300  milligram  (mg) 
cholesterol,  2,400  mg  sodium,  3,500  mg 
potassium,  300  g  total  carbohydrate,  and 
25  g  dietary  fiber,  and  the  RDI’s  are 
5,000  International  Units  (lU)  vitamin 
A,  60  mg  vitamin  C.  1,000  mg  calcium, 
and  18  mg  iron. 

Consistent  with  §  101.9(c)(8)(iii)  (58 
FR  2079  at  2178),  FDA  has  replaced  the 
asterisks  that  it  used  to  represent  less 
than  2  percent  of  the  U.S.  recommended 
daily  allowance  (RDA)  for  vitamin  A, 
vitamin  C,  calcium,  and  iron,  with  zeros 
for  the  percent  DV’s  of  these  nutrients. 
Section  101.9(c)(8)(iii)  allows  the  use  of 
zeros  or  asterisks  for  values  that  are  less 
than  2  percent  of  the  DV  for  vitamins 
and  minerals.  However,  FDA  tentatively 
finds  that  the  use  of  asterisks  for 
vitamins  and  minerals  on  the  charts  that 
are  likely  to  be  used  for  raw  fruit, 
vegetables,  and  fish  will  be  inconsistent 
with  the  zeros  used  for  other  nutrients, 
and  that  charts  presenting  a  mixture  of 
zeros  and  asterisks  will  be  confusing  for 
consumers.  Therefore,  where 
appropriate,  FDA  has  used  zeros  for 


vitamins  and  minerals  as  well  as  for 
other  nutrients  in  the  proposed 
appendices. 

B.  Data  Submitted  or  Made  Available  to 
the  Agency 

In  proposed  Appendix  C  to  part  101, 
FDA  has  used  information  on  the 
composition  of  bananas  submitted  to 
FDA  by  Nutrition  Network  on  behalf  of 
the  International  Banana  Association 
(Ref.  6).  The  nutrition  labeling  values 
that  FDA  provided  for  bananas  in  the 
1991  interim  values  were  based  on  data 
provided  by  PMA  (Ref.  7).  The 
information  provided  by  Nutrition 
Network  included  the  data  provided  by 
PMA  plus  data  on  additional  samples  of 
bananas.  Therefore,  FDA  tentatively 
concludes  that  the  revised  values  for 
bananas  in  Appendix  C  to  part  101  are 
superior  to  the  1991  interim  nutrition 
labeling  values  because  the  revised 
values  are  based  on  a  larger  number  of 
analytical  values. 

In  proposed  Appendix  C  to  part  101, 
FDA  has  used  information  on  the 
serving  size  and  composition  of 
tangerines  that  was  provided  by  PMA 
(Ref.  5)  after  the  final  rule  on  the 
nutrition  labeling  of  raw  fruit  and 
vegetables  was  published.  The  new 
information  has  permitted  FDA  to  arrive 
at  values  for  tangerines  that  are  based  on. 
FDA  calculations  using  procedures 
derived  from  the  FDA  Nutrition 
Labeling  Manual  (Ref.  8).  The  nutrition 
labeling  values  that  FDA  provided  for 
tangerines  in  the  1991  interim  values 
were  based  on  mean  nutrient  values 
from  the  Agriculture  Handbook  No.  8- 
9  (Ref.  3).  Therefore,  FDA  tentatively 
concludes  that  the  revised  values  for 
tangerines  in  Appendix  C  to  part  101  are 
superior  to  the  1991  interim  nutrition 
labeling  values,  which  are  based  on 
mean  values,  because  the  revised  values 
are  more  reliable. 

The  labeling  values  previously 
provided  by  FDA  for  grapes  reflected 
“American  type”  (adherent  skin)  grapes. 
USDA  informed  FDA,  after  the 
publication  of  the  final  rule  on  nutrition 
labeling  of  raw  finit,  vegetables,  and 
fish,  that  the  grapes  described  as 
■‘American  type”  include  varieties,  such 
as  concord,  that  are  not  generally 
consumed  without  processing,  and  that 
the  grapes  described  as  “European  t\q)e” 
are  the  most  common  type  of  raw  grapes 
consumed  in  the  United  States  (Ref.  9), 
USDA  stated  that  it  would  be  more 
appropriate  for  FDA  to  use  data  for 
“European  type”  grapes  as  the  type 
most  frequently  consumed  in  the  United 
States. 

Therefore,  the  nutrition  labeling 
values  for  grapes  proposed  in  Appendix 
C  to  part  101  are  based  on  data  from  the 


USDA  National  Nutrient  Databank  (Ref. 
10)  and  reflect  European  type  (slipskin) 
grapes.  FDA  used  the  USDA  National 
Nutrient  Databank  (Ref.  10)  as  the 
source  of  data  because  it  provides 
information  on  sample  size,  means,  and 
standard  deviations.  This  information  is 
necessary  to  obtain  values  appropriate 
for  nutrition  labeling. 

C.  Application  of  Compliance 
Calculations  to  Data  From  USDA 

In  the  preamble  to  the  voluntary 
nutrition  labeling  final  rule  (56  FR 
60880  at  60884),  FDA  stated  that  if  it 
did  not  receive  new  data  for  specific 
foods,  it  would  subject  the  1991  interim 
nutrition  labeling  values  derived  from 
USDA  data  to  FDA  compliance 
cralculations  and  publish  the  revised 
labeling  values  in  the  Federal  Register. 
Compliance  calculations,  which  are 
fully  discussed  in  the  “FDA  Nutrition 
Labeling  Manual:  A  Guide  for 
Developing  and  Using  Databases”  (Ref. 
8),  consider  the  variation  of  nutrients  in 
foods.  The  nutrient  content  of  foods 
varies  according  to  inherent, 
environmental,  and  processing  factors. 
Some  nutrients  are  more  variable  than 
others. 

FDA  believes  that,  when  possible,  the 
nutrition  labeling  values  provided  for 
raw  fruit,  vegetables,  and  fish  should  be 
based  on  FDA  compliance  calculations, 
rather  than  on  mean  nutrient  values. 
When  mean  nutrient  values  are  used  on 
a  nutrition  label,  they  provide  only  a  50 
percent  confidence  level  that  the 
declared  values  accurately  reflect  the 
nutrient  levels  in  the  food.  Compliance 
calculations,  on  the  other  hand,  involve 
the  use  of  algorithms  (formulas)  that  use 
mean  values  for  nutrients  in  the  food 
and  estimates  of  variance  (i.e.,  standard 
deviations)  to  produce  labeling  values. 
These  values  are  less  likely  than  mean 
nutrient  values  to  overestimate  nutrients 
like  vitamins  and  minerals  or  to 
underestimate  nutrients  like  sodium, 
fat,  saturated  fat,  and  calories.  When 
compliance  calculations  are  used,  they 
provide  95  percent  confidence  that  the 
levels  of  protein,  vitamins,  and  minerals 
will  be  at  least  80  percent  of  label 
declarations,  and  that  the  levels  of 
calories,  fat,  saturated  fat,  cholesterol, 
and  sodium  will  not  be  more  than  120 
percent  of  label  declarations. 

Compliance  calculations  require 
information  on  the  number  of  samples, 
mean  nutrient  content,  and  estimates  of 
variance  (i.e.,  standard  deviations).  The 
1991  interim  nutrition  labeling  values 
derived  from  Agriculture  Handbooks 
(Refs.  3, 11,  and  12),  Seafood  Nutri- 
Facts  (Ref.  13),  and  other  soiurces  (Refs. 
14  through  16)  had  not  been  subjected 
to  compliance  calculations  because 
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information  on  number  of  samples  and 
variance  was  not  consistently  available 
from  these  sources. 

When  using  USDA  data  for  nutrition 
labeling  values  for  this  proposed 
revision,  FDA  obtained  the  data,  where 
possible,  directly  from  the  USDA 
National  Nutrient  Databank  (Ref.  10) 

-  (which  is  the  source  of  the  aggregated 
data  provided  in  Refs.  3,  and  11  through 
13).  The  agency  used  the  USDA 
National  Nutrient  Databank  (Ref.  10) 
because  it  provides  individual  data 
points  from  analyses  completed  by 
various  sources  (i.e.,  government, 
academic,  industry,  and  private 
laboratories).  The  other  sources  of 
USDA  data  (Refs.  3,  and  11  through  13) 
provide  aggregated  mean  values.  The 
agency  used  the  individual  points  from 
the  USDA  National  Nutrient  Databank 
to  determine  the  number  of  samples, 
mean  nutrient  values,  and  estimates  of 
variance  that  are  necessary  to  complete 
the  compliance  calculations.  Statutory 
deadlines  for  publishing  the  1991 
proposed  and  final  regulations  for  the 
voluntary  nutrition  labeling  program 
did  not  allow  the  agency  su^cient  time 
to  obtain,  evaluate,  and  perform 
compliance  calculations  on  data  from 
the  USDA  National  Nutrient  Databank 
(Ref.  10). 

The  tentative  selection  of  the  USDA 
National  Nutrient  Databank  (Ref.  10)  as 
the  preferred  source  of  data  for  purposes 
of  applying  compliance  calculations 
results  in  some  Ganges  in  the  listing  of 
the  names  and  descriptors  (i.e.,  presence 
of  skin  and  cooking  method)  for  fish. 

The  listing  of  fish  names  in  the  1991 
interim  nutrition  labeling  values  was 
accompanied  by  specific  cooking 
method  and,  where  appropriate,  the 
term  “skinless.”  These  descriptive  terms 
were  derived  from  Seafood  Nutri-Facts 
(Ref.  13).  The  data  sources  used  for  the 
proposed  fish  nutrition  labeling  values 
(Refs.  10  and  12)  do  not  include  a 
detailed  description  of  how  the  fish 
were  cooked  (although  they  do  indicate 
if  dry  or  moist  heat  was  applied),  or 
whether  the  skin  was  present  or 
removed.  Therefore,  FT)A  is  not 
including  detailed  descriptive  terms  in 
the  listing  of  fish  names  with  the 
proposed  nutrition  labeling  values  in 
Appendix  D  to  pent  101.  The  nutrient 
values  in  Appendix  D  to  part  101  reflect 
cooking  methods  that  do  not  add  fat, 
breading,  or  seasoning.  The  footnote  for 
this  appendix  states  this  fact. 

D.  Nutrient  Data 
The  derivation  of  each  nutrition 
labeling  value  in  proposed  Appendices 
C  and  D  to  part  101  is  documented  in 
Reference  17.  Reference  17  also  lists  the 
1991  interim  nutrition  labeling  values. 


so  that  the  proposed  values  can  be 
compared  with  the  previous  values. 

1.  Fruits  and  Vegetables 

The  information  that  FDA  used  in 
arriving  at  the  1991  interim  nutrition 
labeling  values  for  finits  and  vegetables 
includ^  data  from  PMA  (Ref.  18) 
(subjected  to  compliance  calculations), 
mean  values  firom  Agriculture 
Handbooks  No.  8-9  (Ref.  3)  and  No.  8- 
11  (Ref.  11).  and  data  firom  other  sources 
(Refs.  15  and  16).  The  data  that  FDA 
used  in  arriving  at  the  proposed 
nutrition  labeling  values  for  firuits  and 
vegetables  include  (in  descending  order 
of  priority): 

a.  Market  basket  sampling  and 
analyses  completed  by  PMA  (Refs.  5. 18, 
and  19)  and  Nutrition  Network  (on 
behalf  of  the  International  Banana 
Association)  (Ref.  6).  PMA  submitted 
sampling  plans,  anal3rtical  data,  and 
suggested  nutrition  labeling  values  for 
various  firuits  and  vegetables  to  FDA  for 
review  between  1982  and  1991.  PMA 
subjected  the  data  to  FDA  compliance 
calculations  and  subsequently  revised 
the  nutrition  labeling  values  that  it  had 
developed  (Ref.  19)  to  be  in  accordance 
with  the  mandatory  nutrition  labeling 
final  rules  (58  FR  2079)  with  regard  to 
label  content,  serving  size,  DV’s,  and 
rounding.  One  of  the  changes  that  PMA 
made  in  revising  its  values  was  to 
include  both  available  carbohydrate  and 
dietary  fiber  in  the  values  for  total 
carbohydrate.  The  values  for  raw  fruit 
and  vegetables  that  FDA  obtained  from 
PMA  and  used  in  arriving  at  the  1991 
interim  nutrition  labeling  values 
included  only  available  carbohydrate. 

Nutrition  Network  (Ref.  6)  submitted 
information  on  the  sampling,  analysis, 
and  suggested  nutrition  labeling  values 
of  bananas  on  behalf  of  the  IntMnational 
Banana  Association.  FDA  reviewed  the 
data  provided  by  Nutrition  Network  and 
developed  nutrition  labeling  values  for 
bananas  based  on  FDA  compliance 
calculations  (Ref.  8).  In  smne  cases,  the 
nutrition  labeling  values  developed  by 
FDA  for  bananas  (shown  in  Appendix  C 
to  part  101)  were  different  than  those 
suggested  by  Nutrition  Network. 

b.  Data  firom  the  USDA  Naticmal 
Nutrient  Databank  (Ref.  10)  subjected  to 
FDA  compliance  calculations  with 
appropriate  rounding.  FDA  obtained 
nutrient  data  tapes  and  disks  from 
USDA  and  used  the  data  to  arrive  at 
mean  nutrient  values  and  standard 
deviations  and  to  develop  nutrition 
labeling  values,  using  FDA  compliance 
calculations. 

c.  Mean  values  horn  Agriculture 
Handbook  No.  8-9  for  fruits  (Ref.  3)  and 
from  No.  8-11  for  vegetables  (Ref.  11). 


2.  Fish 

The  information  that  FDA  used  in 
arriving  at  the  1991  interim  nutrition 
labeling  values  for  raw  fish  included 
Seafood  Nutri-Facts  (Ref.  13), 

Agriculture  Handbook  No.  8-15  (Ref. 

12),  and  a  technical  memorandum  firom 
the  National  Oceanic  and  Atmospheric 
Administration  and  the  National  Marine 
Fisheries  Service  (Ref.  14).  The  data  that 
FDA  used  in  arriving  at  the  proposed 
nutrition  labeling  values  for  fish  (in 
descending  order  of  priority)  are: 

a.  Data  for  cooked  fish  (3  oz  basis) 
firom  the  USDA  National  Nutrient 
Databank  (Ref.  10),  subjected  to  FDA 
compliance  calculations  with 
appropriate  rounding.  FDA  obtained 
data  tapes  and  disks  firom  USDA, 
estimated  mean  nutrient  values  and 
standard  deviations,  and  developed 
nutrition  labeling  values  using 
compliance  calculations. 

b.  Data  for  raw  fish  (4  oz  basis  for 
finfish  and  Crustacea  and  5  oz  basis  for 
mollusks)  from  the  USDA  National 
Nutrient  Databank  (Ref.  10).  subjected  to 
FDA  compliance  calculations  with 
appropriate  rounding.  FDA  obtained 
data  tapes  and  disks  from  USDA, 
estimated  mean  nutrient  values  and 
standard  deviations,  and  developed 
nutrition  labeling  values  using  EDA 
compliance  calculations. 

c.  Mean  values  for  cooked  fish  from 
Agriculture  Handbook  No.  8-15  for  fish 
(Ref.  12).  A  special  situation  is 
presented  by  orange  roughy.  Orange 
roughy  is  one  of  the  few  edible  plants 
and  animals  that  contains  wax  esters. 
Because  the  wax  esters  are  extracted 
with  lipids  during  analysis,  under 

§  101.9(c)(2).  which  requires  that  the 
nutrition  label  list  the  total  fat  in  a 
serving  of  food,  the  fet  value  for  orange 
roughy  should  reflect  the  presence  of 
these  wax  esters  (even  though  they  do 
not  provide  a  metabolizable  source  of 
energy  for  humans).  The  value  for  fiat  in 
cook^  orange  roughy  in  Agriculture 
Handbook  8-15  (1990  Supplement), 
upon  which  FDA  relied  in  developing 
proposed  Appendix  D,  does  not, 
however,  include  the  wax  esters.  FDA  is 
not  aware  of  any  other  source  for  a  value 
for  this  nutrient  in  this  food  that 
includes  the  wax  esters.  Therefore.  FDA 
requests  that  information  that  provides 
a  t^is  for  establishing  a  value  for  total 
fat  in  cooked  orai^  roughy  that  reflects 
the  presence  of  the  wax  esters  be 
submitted  in  comments  on  this 
proposal.  If  the  agency  receives 
acceptable  information,  FDA  intends  to 
include  that  value  in  any  version  of 
Apjpendix  D  that  it  adopts. 

d.  Mean  values  for  raw  fish  (4  oz  basis 
for  finfish  and  Crustacea  and  5  oz  basis 
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for  mollusks)  from  Agriculture 
Handbook  No.  8-15  for  fish  (Ref.  12). 

3.  Corrections  for  Cooking 

As  stated  above,  FDA  used  analytical 
data  for  cooked  (rather  than  raw)  fish 
when  they  were  available.  If  data  for 
cooked  fish  were  not  available,  it  used 
data  for  raw  fish.  When  it  was  necessary 
to  use  data  for  raw  fish,  the  agency  used 
a  weight  retention  factor  of  75  percent 
to  convert  the  weight  of  raw  finfish  to 
a  cooked  weight  and  a  factor  of  60 
percent  to  convert  the  raw  weight  of 
mollusks  to  a  cooked  weight  (Refs.  12 
and  20).  Based  on  information  provided 
by  USDA,  FDA  assumed  that  the  weight 
loss  during  cooking  resulted  horn 
moisture  only,  and  that  there  was  no 
loss  of  fat  or  minerals  with  cooking  (Ref. 
20).  Therefore,  4  oz  of  raw  finfish  were 
used  to  obtained  data  for  3  oz  cooked 
finfish,  and  5  oz  of  raw  mollusk  (clam, 
oyster,  scallop)  were  used  to  obtain  data 
for  3  oz  cooked  mollusk. 

FDA  applied  a  retention  factor  of  90 
percent  to  the  vitamin  A  value  of  raw 
chum/pink  salmon  to  achieve  the  value 
for  the  cooked  chum/pink  salmon  (Ref. 
12).  The  application  of  this  retention 
factor  did  not  change  the  value  of  2 
percent  DV  for  this  vitamin.  All  the 
other  vitamin  A  values  for  the  fish  were 
either  negligible  or  were  available  on  a 
cooked  basis. 

4.  Calories  from  Fat 

FDA  calculated  calories  from  fat  using 
8.37  cal  per  g  of  fat  for  fruits  and 
vegetables  and  9.02  cal  per  g  of  fat  for 
fish.  These  caloric  equivalents  are 
provided  in  Agriculture  Handbook  No. 
8-9  for  fruits  (Ref.  3),  No.  8-11  for 
vegetables  (Ref.  11),  and  No.  8-15  for 
fish  (Ref.  12). 

5.  Saturated  Fat 

Saturated  fat  is  defined  in 

§  101.9(c)(2)(i)  (58  FR  2079  at  2176)  as 
the  sum  of  fatty  acids  without  double 
bonds.  Because  complete  fatty  add 
profiles  are  not  available  for  most  foods 
in  the  National  Nutrient  Databank  (Ref. 
10),  FDA  was  not  able  to  obtain  the 
saturated  fat  value  for  these  foods  by 
summing  the  individual  saturated  fatty 
acids  or  to  apply  the  compliance 
calculations  to  this  component.  FDA 
used  mean  saturated  fat  values  obtained 
from  Agriculture  Handbooks  8-9  (Ref. 
3),  No.  8-11  (Ref.  11),  and  No.  8-15 
(Ref.  12)  in  proposed  Appendices  C  and 
D  to  part  101. 

6.  Sugars 

The  sugars  values  included  in 
proposed  Appendix  C  to  part  101  reflect 
total  sugars  and  are  derived  primarily 
from  the  USDA  Home  Economics 


Research  Report  No.  48  (Ref.  21).  FDA 
also  obtained  some  newer  data  on  the 
sugars  content  of  raw  fruit  from  USDA 
by  personal  communication  (Ref.  22). 

For  some  fruits,  the  sugars  values  from 
reference  19  were  high  relative  to  the 
values  for  total  carbohydrate  and  dietary 
fiber,' i.e.,  the  sugars  value  when  added 
to  dietary  fiber  exceeded  total 
carbohydrate.  Ideally,  the  sugars  value 
when  added  to  dietary  fiber  should  be 
less  than  or  equal  to  total  carbohydrate. 
FDA  adjusted  the  total  carbohydrate  for 
apple,  watermelon,  and  grapes  to  reflect 
the  sum  of  sugars  and  dietary  fiber.  FDA 
considers  this  adjustment  to  be 
appropriate  because  analysis  of 
individual  sugars  and  dietary  fiber  is 
more  accurate  than  estimation  of  total 
carbohydrate,  which  is  calculated  by 
subtracting  the  sum  of  the  weight  of 
water,  fat,  protein,  and  ash  from  the 
weight  of  the  food  (i.e.,  carbohydrate  by 
difference)  (Ref.  22). 

7.  Other  Values 

Information  on  the  vitamin  C  content 
of  fish  was  available  for  only  four 
species  on  the  most  frequently 
consumed  list.  Two  of  these  values  were 
negligible  (Atlantic/Pacific  mackerel 
and  swordfish),  and  two  of  them  were 
4  percent  of  the  DV  (ocean  perch  and 
rainbow  trout).  FDA  assigned  a  value  of 
zero  to  the  vitamin  C  content  of  the 
other  18  listed  fish  based  on  information 
provided  by  USDA  (Ref.  20)  indicating 
that  fish  are  not  a  reliable  source  of 
vitamin  C  because  the  quantity  of  this 
vitamin  in  fish  flesh  is  low  and  variable. 

In  the  absence  of  other  information, 
FDA  used  several  well-known 
principles  of  food  composition  to 
develop  the  nutrition  labeling  values  in 
proposed  Appendices  C  and  D  to  part 
101.  FDA  used  a  value  of  zero  for  each 
of  the  following;  (1)  Cholesterol  in  fruit 
and  vegetables  because  cholesterol  is 
found  only  in  animal  tissues;  (2) 
saturated  fat  in  all  frxiit  and  vegetables 
that  have  a  zero  total  fat  content  because 
saturated  fat  is  included  in  total  fat;  (3) 
dietary  fiber  in  fish  because  dietary  fiber 
is  found  only  in  plant  materials;  and  (4) 
sugars  in  fish  because  sugars  are  not 
found  (or  are  very  low)  in  fish. 

rV.  Identification  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegetables,  and  Fish  in  the  United 
States 

FDA  is  not  proposing  any  changes  in 
the  listing  of  the  20  most  fi^uently 
consumed  raw  fruit  and  vegetables  in 
§  101.44  (21  CFR  101.44)  because  it  is 
not  aware  of  any  information  that 
suggests  that  different  or  additional  b  ait 
or  vegetables  need  to  be  added  to  tbe 
list.  However,  FDA  is  proposing  to  make 


four  changes  to  the  list  of  the  20  most 
frequently  consumed  raw  fish. 

First,  Pda  is  proposing  to  list  chum, 
pink,  and  sockeye  subspecies  of  salmon 
instead  of  just  Atlanta/Coho.  FDA 
initially  listed  in  §  101.44(c)  only  the 
subspecies  “salmon,  Atlantic/Coho”  (56 
FR  60880  at  60890).  However, 
comments  that  the  agency  has  received 
(Refs.  23  and  24)  since  the  publication 
of  the  voluntary  nutrition  labeling  final 
rule  have  requested  that  FDA  include 
listings  for  salmon  subspecies  that  have 
different  nutrient  profiles  than  the 
Atlantic/Coho  subspecies.  In  addition  to 
Atlantic  and  Coho  (silver),  other 
subspecies  of  salmon  consumed  in  the 
United  States  include  chum,  pink, 
Chinook  (king),  and  sockeye  (red)  (Ref. 

23). 

The  U.S.  market  for  fresh  salmon 
species  varies  with  availability  of  the 
catch,  and  economic  factors  dictate 
which  species  are  sold  fresh  or  canned 
and  which  are  exported  (Ref.  23).  In 
addition  to  Atlantic  and  Coho  salmon, 
chum,  pink,  and  sockeye  salmon  are 
generally  available  in  the  fresh  fish 
section  of  retail  stores,  whereas  chinook 
salmon  is  most  often  smoked  before 
retail  sale  or  is  sold  to  restaurants  (Ref. 
23).  Atlantic  and  Coho  salmon  contain 
6  to  7  g  of  fat  and  160  cal  per  3  oz 
cooked  (proposed  Appendix  D  to  part 
101).  Chum  and  pink  salmon  are  lower 
In  fat  and  calories  than  other  species. 
They  contain  4  g  of  fat  and  130  cal  per 
3  oz  cooked  (proposed  Appendix  D  to 
part  101).  Sockeye  salmon  has  higher  fat 
and  calorie  levels,  containing  9  g  of  fat 
and  180  cal  per  3  oz  cooked  (proposed 
Appendix  D  to  part  101). 

Based  on  the  differences  in  fat  and 
calorie  levels  of  salmon  subspecies, 

FDA  is  proposing  to  revise  §  101.44(c)  to 
add  chum/pink  salmon  and  sockeye 
salmon  to  the  list  of  the  most  frequently 
consumed  raw  fish  as  subspecies  under 
salmon.  FDA  has  tentatively  concluded 
that  chinook  salmon  should  not  be 
added  to  the  list  because  it  is  not  widely 
available  in  the  fresh  fish  section  of 
retail  stores  (Ref.  23). 

Secondly,  FDA  is  proposing  to 
consolidate  the  listing  for  flounder  and 
sole  as  one  item,  “flounder/sole,” 
because  the  nutrient  data  for  these  two 
species  are  very  similar,  and  they  are  , 
grouped  together  in  Agriculture 
Handbook  No.  8-15  (Ref.  12),  the 
primary  source  of  the  values  for  these 
fish  that  are  presented  in  proposed 
Appendix  D  to  part  101.  Agriculture 
Handbook  No.  8-15  groups  these  fish 
together  under  the  heading  of  “flatfish.” 
FDA  is  continuing  to  use  “flounder/ 
sole,”  however,  b^ause  the  agency 
notes  that  these  names  are  commonly 
used  at  the  retail  level.  The  agency’s 
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tRntative  view  is  that  the  term  “flatfish” 
would  not  be  commonly  known  or 
understood  among  consumers  and  could 
lead  to  consumer  confusion. 

The  nutrition  labeling  values  for 
flounder  and  sole  in  the  1991  voluntary 
nutrition  labeling  final  rule  were 
obtained  from  Seafood  Nutri-Facts  (Ref. 
13),  which  provided  separate  nutrient 
profiles  for  these  fish.  As  explained  in 
section  m.C.  of  this  document,  FDA  has 
tentatively  decided  to  use  the  USDA 
National  Nutrient  Databank  as  the 
primary  source  for  data  on  fish,  when 
available,  and  the  Agriculture  Handbook 
No.  8-15  (Ref.  12)  as  the  secondary 
source.  These  sources  are  more  up-to- 
date,  and  provide  more  documentation, 
than  Seafood  Nutri-Facts  (Ref.  13). 

Thirdly,  FDA  is  proposing  to  remove 
the  word  “jack”  from  the  description  of 
mackerel.  FDA  is  proposing  this  change 
because  the  previous  data  source  used 
for  determining  the  nutrition  labeling 
values.  Seafood  Nutri-Facts  (Ref.  13), 
provided  a  single  nutrient  profile  for 
“Pacific  &  jack  mackerel,”  whereas  the 
data  source  that  FDA  is  using  as  a  basis 
for  the  proposed  nutrition  labeling  for 
this  fish,  the  USDA  National  Nutrient 
Databank  (Ref.  10),  describes  the  species 
as  “Pacific  mackerel.”  Nutrient  data  for 
both  Atlantic  and  Pacific  mackerel  are 
available  in  the  USDA  National  Nutrient 
Databank  (Ref.  10),  but  data  for  jack 
mackerel  are  available  only  on  the 
canned  form  from  this  source. 

Therefore,  to  include  both  the  Atlantic 
and  Pacific  subspecies  (which  have 
similar  nutrient  profiles);  to  reflect  raw, 
rather  than  canned,  mackerel;  and  to 
accurately  identify  the  fish  associated 
with  the  nutrition  labeling  values,  FDA 
is  proposing  to  describe  the  fish  as 
“Mackerel,  Atlantic/Pacific.” 

Fourthly,  FDA  is  proposing  to  add 
swordfish  to  the  list  to  keep  the  number 
of  fish  at  20.  The  1990  amendments 
directed  FDA  to  identify  the  20  most 
frequently  consumed  raw  fruit, 
vegetables,  and  fish  (section 
403(q)(4)(B)(i)  of  the  act).  FDA  used 
information  provided  by  the  National 
Fisheries  Institute  (Ref.  25)  to  identify 
the  most  frequently  consumed  species 
of  fish  in  the  United  States  for  the 
voluntary  nutrition  labeling  final  rule. 
According  to  this  information, 
swordfish  is  the  next  fish  in  decreasing 
order  of  consumption  after  lobster. 

FDA  is  proposing  to  revise  §  101.44(c) 
based  on  the  four  changes  discussed 
above  to  read  as  follows:  “The  20  most 
frequently  consumed  raw  fish  are: 
Shrimp,  cod,  pollock,  catfish,  scallop, 
salmon  (Atlantic/Coho,  chum/pink, 
sockeye),  floimder/sole,  oyster,  orange 
roughy,  Atlantic/Pacific  mackerel,  ocean 
perch,  rockfish.  whiting,  clam,  haddock. 


blue  crab,  rainbow  trout,  halibut, 
lobster,  and  swordfish.” 

V.  Updating  the  Guidelines  for  the 
Nutrition  Labeling  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegetables,  and  Fish 

As  stated  above,  FDA  is  proposing  to 
revise  the  guidelines  in  §  101.45  for  the 
nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish  to  make  them  as 
consistent  as  possible  with  the  nutrition 
labeling  requirements  that  FDA  has 
established  in  §  101.9  (b),  (c),  and  (d). 
The  agency  believes  that  consistency  in 
nutrition  labeling  among  various  types 
of  food  products  is  necessary  to  help 
consumers  compare  products  and  make 
appropriate  food  choices.  It  is  also 
consistent  with  section  2(b)(1)(A)  of  the 
1990  amendments  because  it  will  foster 
consumer  understanding  of  the 
nutrition  label  and  help  consumers  to 
put  the  nutrient  values  that  are 
presented  into  the  context  of  the  total 
daily  diet. 

The  agency  is  proposing  to  subdivide 
§  101.45(a)  into  four  parts.  In 
§  101.45(a)(1),  FDA  is  proposing  to 
provide  how  the  nutrition  labeling  of 
raw  fruit,  vegetables,  and  fish  should  be 
displayed.  The  agency  states  that  the 
information  should  be  displayed  at  the 
point  of  pmtdiase  by  appropriate  means, 
such  as  by  a  label  affixed  to  the  food  or 
through  labeling  including  shelf  labels, 
signs,  posters,  brochures,  notebooks,  or 
leaflets.  The  agency  also  states  that  the 
information  should  be  readily  available 
and  in  close  proximity  to  the  foods. 
Proposed  §  101.45(a)(1)  remains  the 
same  as  current  §  101.45(a),  except  that 
the  agency  has  made  editorial  changes 
to  the  first  sentence  to  distinguish 
between  nutrition  labels  (nutrition 
information  afiixed  to  foods),  and 
nutrition  labeling  (nutrition  information 
in  proximity  but  not  necessarily 
attached  to  foods),  and  to  clarify  that 
shelf  labels  and  posters  may  be  used  as 
a  form  of  labeling  for  raw  finait, 
vegetables,  and  fish. 

To  be  consistent  with  the  final 
mandatory  nutrition  labeling  rule  (58  FR 
2079),  FDA  is  proposing  in 
§  101.45(a)(2)  that  serving  sizes  should 
be  determined,  and  required  nutrients 
should  be  declared,  in  accordance  with 
§  101.9  (b)  and  (c). 

Current  §  101.45(b)  provides  that 
nutrition  labeling  on  raw  fruit, 
vegetables,  and  fish  should  be  provided 
in  accordance  with  §  101.9,  but  it  does 
not  explicitly  refer  to  the  provisions  of 
§  101.9  that  have  direct  application  to 
the  nutrition  labeling  of  raw  fhiit, 
vegetables,  and  fish.  Proposed 
§  101.45(a)(2)  acknowledges  the  specific 
applicability  of  new  §  101.9  (b)  and  (c) 


to  the  voluntary  nutrition  labeling 
program.  If  consumers  are  to  make 
meaningful  comparisons  between  raw 
and  processed  foods,  the  serving  sizes 
on  which  those  comparisons  are  based 
must  have  a  consistent  basis.  By  cross- 
referencing  §  101.9(b),  which  it  adopted 
in  response  to  section  403(q)(l)(A)(i)  of 
the  act,  FDA  is  proposing  to  ensure  that 
the  serving  sizes  for  raw  fruit, 
vegetables,  and  fish  are  consistent  with 
the  serving  sizes  for  processed  foods. 

By  cross-referencing  §  101.9(c),  FDA 
is  proposing  to  make  explicit  the  list  of 
nutrients  that  must  be  included  in 
nutrition  labeling  for  raw  fruit, 
vegetables,  and  fish,  if  the  nutrition 
labeling  is  to  be  in  compliance  with 
FDA’s  regulations.  Under  this  proposal, 
and  to  reflect  the  changes  made  by  the 
January  1993  final  rules,  this  list  will 
supersede  the  nutrient  list  in  current 
§  101.45(b)(1),  which  allows  for 
voluntary  labeling  of  thiamine, 
riboflavin,  and  niacin,  as  well  as 
complex  carbohydrates,  sugars,  dietary 
fiber,  saturated  fat,  and  cholesterol.  In 
addition,  proposed  §  101.45(a)(2) 
incorporates  current  §  101.45(b)(4), 
which  states  that  the  nutrition  label 
values  should  be  based  on  a  raw  edible 
portion  for  fruit  and  vegetables  and  on 
a  cooked  edible  portion  for  fish,  and 
that  the  methods  used  to  cook  the  fish 
must  not  add  fat,  breading,  or  seasoning. 

In  proposed  Appendices  C  and  D  to 
part  101,  FDA  is  providing  serving  sizes 
and  nutrient  values  that  fully  comply 
with  proposed  §  101.45(a)(2)  for  the  20 
most  frequently  consumed  ^it, 
vegetables,  and  fish. 

Proposed  §  101.45(a)(3)  provides  that 
nutrition  labeling  may  be  presented  on 
charts  in  horizontal  or  vertical  colunms. 
Proposed  §  101.45(a)(3)  will  allow  for 
increased  flexibility  over  current 
§  101.45(b)(2)  in  the  development  of 
posters,  brochures,  and  other  labeling 
materials  by  allowing  for  horizontal 
columns.  However,  to  be  consistent 
with  §  101.9(d)(2).  adopted  as  part  of  the 
January  1993  final  rules,  the  agency  is 
proposing  that  any  nutrition  labeling 
that  is  provided  must  bear  the  heading 
“Nutrition  Facts”  in  type  larger  than  all 
other  print  used  in  the  nutrition  label. 
Consumers  will  be  familiar  with  this 
heading  and  understand  its  significance 
from  its  use  on  packaged  foods. 

Under  proposed  §  101.45(a)(3j, 
nutrition  labeling  on  raw  fruit, 
vegetables,  or  fish  that  is  presented  in  a 
linear  (as  opposed  to  columnar)  format 
will  not  be  considered  to  be  in 
compliance  by  FDA.  Although 
presentation  of  nutrition  information  in 
lines  is  allowed  by  current 
§  101.45(b)(2),  FDA  is  concerned  that 
this  format  is  too  difficult  for  consumers 
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to  read  when  so  many  items  are  listed. 
Given  that  the  space  constraints  that 
apply  to  labels  on  food  packages  do  not 
apply  to  the  signs,  placards,  and 
notebooks  that  are  used  to  label  raw 
fruit,  vegetables,  and  fish,  FDA 
tentatively  concludes  that  there  is  no 
basis  to  permit  the  use  of  this  format  in 
the  labeling  of  these  products. 

Therefore,  FDA  is  proposing  to  provide 
that  it  will  not  accept  the  use  of  this 
format.  FDA  requests  comment  on  this 
change  from  the  cvurrent  regulation. 

FDA  is  also  proposing  in 
§  101.45(a)(3)  &at  the  nutrition 
information  be  clearly  presented  and  of 
sufficient  type  size  and  color  contrast  to 
be  plainly  legible.  This  provision  is 
authorized  by  section  2(b)(1)(A)  of  the 
1990  amendments,  which  states  that 
nutrition  labeling  must  be  readily 
observable  and  comprehensible. 
Moreover,  FDA’s  view  is  that  nutrition 
information  will  only  be  of  use  to 
consumers  if  it  is  clearly  visible. 

Consistent  with  §  101.9(d)(l)(iv),  FDA 
is  proposing  in  §  101.45(a)(3)  that  the 
values  for  percent  DV’s  be  highlighted 
in  contrast  to  the  quantitative  amounts 
by  weight.  FDA  believes  that  this 
highlighting,  which  may  be 
accomplished  by  bolding  the  percent 
DV’s,  will  assist  the  consumer  in 
focusing  on  the  most  important 
information  on  the  label. 

Proposed  §  101.45(a)(3)(i)  provides 
that  the  number  of  servings  per 
container  need  not  be  included  in  the 
nutrition  labeling  of  foods  under  the 
voluntary  program.  This  provision 
remains  the  same  as  in  current 
§  101.45(b)(3).  FDA’s  view  is  that 
retailers  need  not  provide  the  number  of 
servings  per  container  because  raw 
fruits,  vegetables,  and  fish  are  not 
usually  available  in  containers,  and 
even  when  they  are,  retailers  may  not  be 
able  to  determine  the  number  of 
servings  per  container  because  it  could 
vary  from  one  container  to  another.  The 
number  of  servings  is  variable  and 
difficult  to  predict  because  whole  sizes 
of  fruits,  vegetables,  and  fish  vary,  and 
when  containers  are  used  the  number  of 
items  per  container  varies.  Thus,  FDA 
tentatively  concludes  that  it  is  not 
reasonable  to  expect  retailers  to  predict 
the  number  of  items  per  container. 

In  proposed  §  101.45(a)(3)(ii),  FDA 
provides  that  the  statement  "Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet’’  be  a  required  part  of  the 
nutrition  labeling  information  (i.e.,  on 
posters,  brochures,  or  other  labeling 
materials)  for  raw  fruits,  vegetables,  and 
fish.  Requiring  that  this  information  be 
included  is  consistent  with  information 
requirements  for  other  foods  under 
§  101,9(d)(9)(i).  However,  FDA  is  not 


proposing  to  require  that  the  entire 
Wtnote  specified  in  §  101.9(d)(9)(i), 
which  lists  the  DV’s  for  six  nutrients  for 
two  levels  of  caloric  intake.  FDA 
tentatively  concludes  that  the  space 
required  for  this  footnote  is  likely  to  be 
such  that  retailers  will  make  it  so  small 
that  it  will  be  difficult  for  consumers  to 
read  or  will  simply  not  provide 
nutrition  labeling  at  all  because  the 
poster  that  would  be  needed  to  provide 
all  the  required  information  would  be  so 
large  as  to  be  \mwieldy.  However,  FDA 
does  encourage  the  use  of  this  footnote 
when  nutrition  labeling  information  for 
raw  fhiit  and  vegetables  or  for  raw  fish 
is  provided  in  brochures,  notebooks,  or 
leaflets,  where  the  space  in  which  to 
present  information  is  less  at  a 
premium. 

In  proposed  §  101.45(a)(3)(iii),  FDA  is 
providing  that  when  the  nutrition 
labeling  information  for  raw  fruits  and 
vegetables  is  provided  on  a  chart,  the 
columns  for  saturated  fat  and 
cholesterol  may  be  omitted  with  use  of 
the  following  footnote,  “Most  fruits  and 
vegetables  provide  negligible  amounts 
of  saturated  fat  and  cholesterol; 
avocados  provide  1.0  g  of  saturated  fat 
per  oz.’’  FDA  is  also  proposing  in  this 
section  that  when  the  nutrition  labeling 
information  for  raw  fish  is  provided  on 
a  chart,  the  columns  for  dietary  fiber 
and  sugars  may  be  omitted  with  use  of 
the  following  footnote,  "Fish  provide 
negligible  amounts  of  dietary  fiber  and 
sugars.”  FDA  is  proposing  these 
changes,  as  stated  above,  because  firuits 
and  vegetables  (other  than  avocados 
which  contain  saturated  fat)  do  not 
contain  satiirated  fat  and  cholesterol, 
and  because  fish  do  not  contain  dietary 
fiber  or  sugars.  FDA  tentatively 
concludes  that  these  changes  will 
reduce  the  size  of  the  charts  (making 
them  easier  to  read)  without  reducing 
the  amount  of  information  that  is 
provided  to  consumers. 

FDA  is  aware  that  producers  and 
packers  who  package  fruit,  vegetables, 
and  fish  may  wish  to  put  nutrition 
information  directly  on  food  packages. 
When  that  is  done,  FDA  believes  that 
the  nutrition  label  format  can  and 
should  be  entirely  consistent  with  the 
format  requirements  in  §  101.9(d)  if 
there  is  sufficient  space  for  meeting  the 
nutrition  label  format  requirements.  The 
nutrition  label  format  requirements 
under  proposed  §  101.45  are  designed  to 
cover  the  situation  in  which  raw  firuit, 
vegetables,  and  fish  are  sold  in  bulk  and 
nonpackaged  form,  circumstances  that 
create  space  constraints  on  the 
voluntary  presentation  of  nutrition 
information  and  that  require  the  use  of 
such  mechanisms  as  posters,  signs,  or 
shelf  labels.  If  producers  and  packers 


choose  to  provide  nutrition  labeling  on 
raw  fiiiit,  vegetables,  or  fish  that  are 
sold  in  packaged  form,  that  labeling 
should  comply  with  format  and  other 
regulations  that  apply  to  other  foods 
sold  in  packaged  form.  In  addition,  if 
retailers  or  pi^ucers  wish  to  provide 
nutrition  labeling  on  individual  signs 
posted  above,  or  in  close  proximity  to 
bins  or  containers  of  raw  fruit, 
vegetables,  or  fish,  the  nutrition 
information  should  be  presented  in  a 
format  that  is  consistent  with  the  format 
requirements  in  §  101.9(d). 

Therefore,  proposed  §  101.45(a)(4) 
states  that  when  nutrition  information  is 
provided  on  foods  sold  in  packaged 
form  or  on  signs  for  individual  foods  in 
retail  stores,  it  should  be  displayed  in 
accordance  with  §  101.9(d),  except  that 
consistent  with  proposed 
§  101.45(a)(3)(i),  the  declaration  of  the 
number  of  servings  per  container  need 
not  be  provided.  As  stated  above,  the 
number  of  servings  is  variable  and 
difficult  to  predict  because  whole  sizes 
of  fruits,  vegetables,  and  fish  vary,  and 
the  number  of  items  per  container 
varies.  FDA  tentatively  concludes  that  it 
is  not  reasonable  to  expect  producers 
and  packers  to  predict  the  number  of 
items  per  container. 

FDA  is  also  proposing  in 
§  101.45(a)(4)  to  accept  the  use  of  the 
simplified  format  set  forth  in  §  101.9(0 
if  the  food  contains  insignificant 
amounts  of  seven  or  more  of  the 
following  food  components:  Calories, 
total  fat,  saturated  fat,  cholesterol, 
sodium,  total  carbohydrate,  dietary 
fiber,  sugars,  protein,  vitamin  A, 
vitamin  C,  calcium,  or  iron.  FDA  allows 
the  use  of  simplified  nutrition  label 
formats  on  packaged,  processed  foods 
under  section  403(q)(5)(C)  of  the  act  and 
is  not  aware  of  any  reason  why  the 
simplified  nutrition  labeling  format 
should  not  be  allowed  on  raw  fruit, 
vegetables,  or  fish  that  bear  individual 
labels.  Fruits  and  vegetables  among  the 
20  most  frequently  consumed  that 
qualify  for  a  simplified  format  (based  on 
the  nutrition  labeling  values  in 
proposed  Appendix  C  to  part  101) 
include:  Apple,  avocado,  pineapple, 
lime,  mushrooms,  and  radishes.  Fish 
that  qualify  for  a  simplified  format 
(based  on  the  nutrition  labeling  values 
in  proposed  Appendix  D  to  part  101)  are 
pollock,  catfiSfr,  and  orange  roughy. 

Proposed  §  101.45(b)  provides  that  the 
nutrition  labeling  values  provided  by 
FDA  in  proposed  Appendices  C  and  D 
to  part  101  for  the  20  most  frequently 
consumed  raw  fruit,  vegetables,  and  fish 
must  be  used  by  retailers  who 
participate  in  the  voluntary  nutrition 
labeling  program  if  they  are  to  be  in 
compliance.  As  explained  above,  FDA 
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believes  that  the  use  of  these  values  will 
help  to  ensure  uniformity  in  the  values 
presented  to  consumers  in  various  retail 
stores,  and  that  uniformity  will  prevent 
or  decrease  consumer  confusion. 
Consumers  could  be  confused  by  seeing 
different  values  for  the  same  foods  in 
different  retail  stores.  FDA  believes  that 
the  nutrition  labeling  values  that  it  has 
provided  in  proposed  Appendices  C  and 
D  to  part  101  are  the  most  appropriate 
values  for  these  foods  based  on  data 
currently  available.  FDA  intends  to  keep 
these  values  up-to-date  by  revising  them 
based  on  additional  or  newer 
information  and  by  making  the  revised 
values  available  for  public  comment  in 
the  Federal  Register  at  least  every  2 
years.  This  provision  is  the  same  as  in 
current  §  101.45(i). 

In  proposed  §  101.45(b)(1),  FDA 
encourages  interested  persons  to  submit 
data  bases  to  the  agency  with  new  or 
additional  nutrient  data  for  any  of  the 
20  most  frequently  consumed  raw  fruit, 
vegetables,  and  fish.  FDA  intends  to 
review  data  for  these  foods  as  it  receives 
them  (including  data  received  during 
the  public  comment  period)  and 
incorporate  them,  as  appropriate,  into 
the  biennial  revisions  of  the  nutrition 
labeling  values. 

Proposed  §  101.45(b)(l)(i)  states  that 
FDA  guidance  in  the  development  of 
data  iMses  can  be  found  in  the  “FDA 
Nutrition  Labeling  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases”  (Ref. 
6),  which  is  available  from  the  FDA 
Office  of  Food  Labeling  (HFS-150).  This 
provision  is  an  update  of  current 
§  101.45(e),  which  references  the  older 
version  of  the  FDA  Nutrition  Labeling 
Manual. 

Proposed  §  101.45(b)(l)(ii)  provides 
that  the  submission  of  data  to  FDA 
should  include,  but  need  not  be  limited 
to.  information  on  the  following:  Sourt:e 
of  the  data,  number  of  samples, 
sampling  design,  analytical  mkhod,  and 
statistical  treatment  of  the  data.  This 
provision  remains  the  same  as  current 
§  101.45(c)  with  editorial  changes. 
Proposed  §  101.45(b)(l)(ii)  also  states 
that  proposed  quantitative  label 
declarations  may  be  included.  It  states 
that  these  proposed  values  should  be 
determined  in  accordance  with  the  FD.\ 
Nutrition  Labeling  Manual  (Ref.  6). 

Current  §  101.45(c)  describes  how  to 
submit  data  bases  and  propbsed 
nutrition  labeling  values  for  raw  fruit, 
vegetables,  and  fish  to  the  agency  for 
review  and  possible  acceptance.  The 
current  provision  includes  data  bases 
for  raw  fruit,  vegetables,  and  fish  that 
are  not  among  those  identified  as  most 
frequently  consumed,  as  well  as  data 
bases  for  items  identified  as  most 
frequently  consumed. 


FDA  is  proposing  in  new  §  101.45(c) 
that  data  bases  of  nutrient  values  for 
specific  varieties,  species,  or  cultivars  of 
raw  fruit,  vegetables,  and  fish,  that  are 
not  among  the  20  most  frequently 
consumed,  may  be  used  to  develop 
nutrition  labeling  values  for  these  foods 
and  may  be  submitted  for  review  under 
§  101.9(g)(8),  Although  these  fruits, 
vegetables,  and  fish  need  not  bear 
nutrition  labeling,  FDA  is  aware  that 
various  retail  stores  and  trade 
associations  have  developed  nutrition 
labeling  values  for  them.  While  the 
agency  does  not  have  resources  to 
develop  nutrition  labeling  values  for 
these  foods,  it  encourages  the  voluntary 
provision  of  such  information  because  it 
will  assist  consumers  in  making  healthy 
food  choices. 

Data  bases  for  these  raw  fruit, 
vegetables,  and  fish  may  voluntarily  be 
submitted  to  FDA  for  review  if  the 
developers  wish  to  avail  themselves  of 
the  provisions  in  §  101.9(g).  FDA 
believes  that  individuals  or 
organizations  that  desire  FDA 
acceptance  of  data  bases  and  nutrition 
labeling  values  should  be  able  to  submit 
this  information  to  the  agency  for 
review.  Proposed  §  101.45(c)(1)  provides 
that  if  a  food  retailer  decides  to  provide 
nutrition  information  about  raw  fruit, 
vegetables,  and  fish  not  among  the  most 
frequently  consumed,  it  should  use  food 
names  and  descriptions  that  clearly 
identify  these  raw  fruit,  vegetables,  and 
fish  as  distinct  from  those  for  which 
FDA  is  providing  nutrition  labeling 
values.  This  provision  remains  the 
same,  except  for  editorial  changes,  as 
the  second  sentence  of  current 
§  101.45(d).  FDA  believes  the 
information  for  the  foods  will  only  be 
useful  to  consumers  if  the  foods  are 
clearly  identified,  so  that  consumers 
will  not  confuse  them  with  the  foods 
listed  in  proposed  Appendices  C  and  D 
to  part  101.  For  example,  retailers  might 
provide  nutrition  labeling  values  for  red 
cabbage,  Valencia  oranges,  or  winter 
squash,  foods  for  which  FDA  is  not 
currently  providing  values. 

Proposed  §  101.45(c)(2)  states  that 
guidance  on  the  development  of  data 
bases  may  be  foimd  in  Ae  FDA 
Nutrition  Labeling  Manual  (Ref.  6).  This 
provision,  like  proposed 
§  101.45(b)(l)(i),  is  an  update  of  current 
§  101.45(e)  which  references  the  older 
version  of  the  FDA  Nutrition  Labeling 
Manual. 

In  proposed  §  101.45(c)(3),  FDA  states 
that  the  nutrition  labeling  values 
computed  from  data  bases  for  raw  fruit, 
vegetables,  and  fish  that  are  not  among 
the  20  most  frequently  consumed,  or  for 
specific  sfiecies  or  cultivars  of  raw  fhiit. 
vegetables,  and  fish,  are  subject  to  the 


compliance  provisions  of  §  101.9(g). 

This  provision  is  the  same  as  current 
§  101.45(h)  except  that  the  reference  to 
review  and  acceptance  of  data,bases  is 
removed.  FDA  intends  to  provide 
surveillance  of  the  nutrition  labeling  of 
raw  fruit,  vegetables,  and  fish  that  are 
not  among  the  20  most  frequently 
consumed  in  the  same  manner  that  it 
provides  surveillance  for  foods  for 
which  nutrition  labeling  is  mandatory. 

In  proposed  §  101.45(c)(3)(i),  FDA 
states  that  compliance  with  the 
provisions  of  §  101.9(g)  may  be  achieved 
by  use  of  a  data  base  that  has  been 
developed  following  FDA  guideline 
procedures  and  that  has  been  approved 
by  FDA.  Proposed  §  101.45(c)(3)(i)(A) 
provides  that  the  submission  of  a  data 
base  to  FDA  should  include,  but  need 
not  be  limited  to,  information  on  the 
following:  Source  of  the  data,  number  of 
samples,  sampling  design,  analytical 
methods,  statistical  treatment  of  the 
data,  and  proposed  quantitative  label 
declarations.  This  provision  remains  the 
same,  except  for  editorial  changes,  as 
current  §  101.45(c).  Proposed 
§  101.45(c)(3)(i)(A)  states  that  the  values 
for  declaration  should  be  determined  in 
accordance  with  the  FDA  Nutrition 
Labeling  Manual  (Ref.  8). 

Proposed  §  101.45(c)(3)(i)(B)  provides 
information  about  FDA  approval  of  data 
bases,  namely  the  need  for  written 
approval  by  FDA,  .the  time  limits  on 
approval,  revocation  of  approval,  and 
approval  requests.  This  provision 
replaces  current  §  101.45(b)  and  is 
consistent  with  §  101.9(g)(8).  which 
concents  approval  of  data  bases  for 
nutrition  ladling  of  most  foods. 

The  agency  notes  that  in  this 
document  it  is  modifying  the 
terminology  that  it  uses  to  describe  the 
results  of  the  FDA  review  process  from 
“accept”  to  “approve.”  The  agency  is 
making  this  change  in  §  101.45  to  reflect 
the  terminology  that  it  used  in  the  final 
rule  on  mandatory  labeling  of  food  in 
§101.9. 

Although  the  agency  is  proposing  to 
change  the  terminology  in  §  101.45,  it  is 
not  proposing  any  change  in  the 
underlying  process.  The  purpose  of 
§  101.45(c)  has  been,  and  continues  to 
be  under  this  proposal,  to  provide  a 
mechanism  whereby  interested  persons 
may  obtain  agency  agreement  that  the 
values  in  the  data  bases  that  they  have 
developed  are  w  accurate  reflection  of 
the  nutrient  levels  in  the  subject  food. 

It  is  the  agency’s  intent  to  evaluate  data 
bases  whether  for  the  voluntary  or 
mandatory  labeling  programs  in  a 
consistent  manner.  Thus,  for  the 
purposes  of  the  FDA  data  base  review 
process,  the  terms  “accept”  and 
“approve”  are  interchangeable.  Because 
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“approve”  is  the  term  that  FDA  used  in 
§  101.9,  the  agency  is  moving  to  make 
its  use  consistent  across  its  regulations. 

The  agency  notes,  however,  that  the 
process  by  which  it  reviews  data  bases 
has  been  a  problem  for  a  variety  of 
reasons,  especially  given  the  greatly 
increased  interest  in  data  base  use 
following  the  passage  of  the  1990 
amendments.  In  the  preamble  to  the 
nutrition  labeling  final  rule  that  issued 
on  January  6, 1993  (58  FR  2079  at  2164), 
FDA  encouraged  manufacturers  who 
wish  to  use  a  data  base  for  nutrition 
labeling  to  follow  the  statistical 
procedures  outlined  in  the  FDA 
Nutrition  Labeling  Manual  (Ref.  8)  and 
to  have  the  data  base  reviewed  and 
approved  by  FDA.  Several  food 
companies  and  trade  associations  have 
submitted  data  bases,  ingredient  data 
base  systems,  and  proposed  nutrition 
labeling  values  to  FDA  for  review  and 
evaluation.  The  agency  has  found  that 
its  resources  for  data  base  review  simply 
are  not  adequate  to  handle  the  voliune 
of  submissions  that  the  agency  has 
received.  Thus,  the  agency  has  been  left 
trying  to  decide  how  it  can 
accommodate  the  interest  in  agency 
review  and  approval  of  data  bases,  and 
the  assurances  that  approval  provides, 
and  at  the  same  time  maintain  a  system 
that  is  responsive  to  review  requests; 
that  is,  that  provides  reasonable  and 
timely  responses  to  requests  for  agency 
review  but  that  does  not  overwhelm  the 
resources  that  the  agency  has  available 
for  such  reviews. 

Based  on  its  very  preliminary  review 
of  the  situation  in  the  short  time  since 
the  January  6, 1993,  final  rule  was 
published,  FDA  believes  that  some 
modifications  in  its  approach  to  data 
bases  may  be  necessary.  The  agency  is 
considering  the  possibility  that  it  can 
adequately  evaluate  a  data  base  using 
less  information  than  it  would  expect  to 
receive  under  the  guidance  in  FDA’s 
Nutrition  Labeling  Manual.  The  agency 
is  also  considering  the  possibility  that 
the  system  can  be  made  more  flexible 
and  responsive  if  manufacturers  could 
be  authorized  to  begin  labeling  their 
products,  if  they  choose  to  do  so,  based 
on  an  abbreviated,  preliminary  review 
by  FDA.  Such  a  system  could  offer  a 
manufacturer  some  assurance  that  FDA 
would  not  take  action  against  its 
products,  although  the  manufacturer 
would  have  to  agree  to  quickly  move  to 
modify  its  labeling  should  the  agency 
find  the  data  base  to  be  unrepresentative 
or  inadequate. 

Thus,  FDA  is  soliciting  comments  on 
all  aspects  of  the  FDA  data  base  review 
process.  The  agency  is  specifically 
requesting  comments  about  the 
evaluation  criteria  as  related  to;  (1)  The 


nature  and  rigor  of  the  evaluation 
process,  including  the  need  for 
information  on  the  source  of  the  data, 
number  of  samples,  sampling  design, 
analytical  methods,  statistical  treatment 
of  data,  and  proposed  quantitative  label 
declarations;  and  (2)  the  appropriate 
basis  for  an  “interim”  approval  and 
guidelines  to  determine  key  minimal 
criteria  for  such  “interim”  status,  as 
well  as  guidelines  to  establish  followup 
procedures  and  timefirames  to  ensure 
that  data  base  developers  are  stimulated 
to  continue  to  collect  data  and  continue 
to  improve  their  data  bases  intended  for 
nutrition  labeline  purposes. 

As  backgrouna  information  for 
comments,  FDA  notes  that  the  “FDA 
Nutrition  Labeling  Manual:  A  Guide  to 
Developing  and  Using  Databases”  (Ref. 

8)  and  the  “Guide  to  FDA’s  Database 
Review  System”  (Ref.  26)  are  available 
from  the  Office  of  Food  labeling,  HFS- 
150,  200  C  Street  SW.,  Washington,  DC 
20204. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  compliance  with  the 
guidelines  for  the  labeling  of  raw  fruit, 
vegetables,  and  fish  is  voluntary,  the 
agency  certifies  that  the  proposi^  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 


Flexibility  Act,  no  further  analysis  is 
required. 

A.  Regulatory  Options 

Executive  Order  12866  requires 
agencies  also  to  estimate  costs  to 
government.  The  1990  amendments 
require  that  FDA  determine  every  2 
years  if  there  is  substantial  compliance 
with  the  labeling  guidelines.  If 
substantial  compliance  does  not  exist. 
FDA  must  make  compliance  mandatory 
FDA  estimates  that  the  costs  to 
government  are  approximately  $150,000 
every  2  years  to  establish  a  contract  to 
survey  food  retailers,  oversee  the 
contract,  and  publish  a  report  on  the 
status  of  voluntary  compliance. 

If  compliance  with  the  guidelines 
becomes  mandatory,  costs  to  the 
government  will  not  significantly 
change  because  the  costs  associated 
with  determining  if  there  is  substantial 
compliance  would  be  replaced  by 
enforcement  costs.  If  compliance 
becomes  mandatory,  costs  to  retailers 
would  increase  to  $9.9  million  in  the 
first  year. 

B.  Benefits  of  the  Proposed  Regulation 

In  the  “Regulatory  Impact  Analysis  of 
the  Proposed  Rules  to  Amend  the  Food 
Labeling  Regulations”  (November  27, 
1991,  56  FR  60856),  FDA  stated  that  the 
benefit  of  labeling  raw  fruit,  vegetables, 
and  fish  is  “some  change  in  purchase 
behavior.”  At  present,  the  majority  of 
consumers  are  exposed  to  the  nutrition 
labeling  of  raw  fiiiit,  vegetables,  and 
fish.  As  stated  previously, 
approximately  75.7  percent  of  retailers 
(representing  76.9  percent  of  annual 
sales)  of  raw  firuit  and  vegetables  are  in 
compliance  with  current  nutrition 
labeling  guidelines.  Approximately  73.2 
percent  of  retailers  (representing  74.3 
percent  of  annual  sales)  of  raw  fish  are 
in  compliance.  Therefore,  this 
regulation  will  continue  to  inform 
consumers  by  providing  them  with 
information  on  the  nutrient  content  of 
raw  fhiit,  vegetables,  and  fish  and 
allowing  them  to  compare  the  nutrient 
content  of  these  foods  with  other  raw 
and  processed  foods.  By  providing 
nutrient  values  for  the  20  most 
frequently  consumed  raw  fruit, 
vegetables,  and  fish,  this  regulation  has 
the  benefit  of  facilitating  the  provision 
of  this  information  to  consumers. 

The  actions  proposed  in  this 
document  are  designed  to  promote 
consistency.  FDA  is  revising  the 
guidelines  for  the  voluntary  nutrition 
labeling  of  raw  fruits,  vegetables,  and 
fish  to  be  more  consistent  with  the 
nutrition  labeling  of  foods  subject  to 
§  101.9.  Similarly,  FDA  is  specifying 
that  compliance  requires  that  retailers 
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use  the  nutrition  values  provided  by 
FDA  for  the  20  most  frequently 
consumed  raw  firuit,  vegetables,  and 
fish,  thus  providing  consistency  among 
retailers.  FDA  believes  that  the 
flexibility  of  allowing  manufacturers  to 
use  other  appropriate  values  does  not 
outweigh  the  consumer  confusion 
caused  by  different  values  for  the  same 
food  in  Afferent  stores.  Thus,  the 
regulations  will  benefit  consumers  by 
helping  them  to  recognize  and 
understand  nutrition  labeling 
information  and  to  avoid  confusion. 

C.  Costs  of  the  Proposed  Regulation 

The  costs  of  a  labeling  regulation  are 
the  incremental  administrative, 
analytical,  redesign,  label  inventory, 
and  label  disposal  costs  associated  with 
the  regulatory  action.  Because  FDA  is 
requiring  that  retailers  use  the  nutrition 
values  provided  by  FDA,  there  will  be 
no  analytical  costs  or  other  costs  of 
obtaining  the  information.  FDA  has 
information  that  the  typical  sign,  which 
is  the  most  frequently  used  form  of 
labeling  of  raw  products,  has  an 
expected  useful  life  of  6  months. 
Therefore,  there  will  be  no  label 
inventory  disposal  costs  because 
existing  with  current  §§  101.42  to 
101.45  or  with  the  provisions  of  this 
proposal.  However,  for  all  surveys  after 
fall  1994.  only  values  in  accordance 
with  the  regulations  in  place  at  the  time 
will  constitute  compliance. 

IX.  Cfnnments 

Interested  persons  may.  on  or  before 
September  16, 1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Conunents  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition.,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Proposed  Rules 


36389 


PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Secs.  4,  5,  6  of  the  Fair 
‘Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454, 1455);  secs.  201,  301,  402,  403,  409, 

701  of  the  Federal  Food,  Drug,  and  Cosmetic 
^ct  (21  U.S.C.  321,  331,  342,  343,  348,  371). 

2.  Section  101.43  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  and 

(a)(3)  to  read  as  follows; 

§  1 01 .43  Substantial  compliance  of  food 
retailers  with  the  guidelines  for  the 
voluntary  nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish. 

(a)'  •  • 

(1)  Be  presented  in  the  store  or  other 
type  of  establishment  in  a  manner  that 
is  consistent  with  §  101.45(a)(1); 

(2)  Be  presented  in  content  and  format 
that  are  consistent  with  §  101.45  (a)(2), 
(a)(3),  and  (a)(4);  and 

(3)  Include  data  that  have  been 
provided  by  FDA  in  Appendices  C  and 
D  to  part  101  of  this  chapter,  except  that 
the  information  on  potassium  is 
voluntary. 

«  «  «  «  * 

3.  Section  101.44  is  amended  by 
revising  praragraph  (c)  to  read  as  follows: 

§  101.44  Identification  of  the  20  most 
frequently  consumed  raw  fruit,  vegetables, 
and  fish  In  the  United  States. 

•  •  ’  *  «  « 

(c)  The  20  most  frequently  consumed 
raw  fish  are;  Shrimp,  cod,  pollock, 
catfish,  scallop,  salmon  (Atlantic/Coho, 
chum/pink,  sockeye),  flounder/sole, 
oyster,  orange  roughy,  Atlantic/Pacific 
mackerel,  ocean  perch,  rockfish,  ^ 
whiting,  clam,  haddock,  blue  crab, 
rainbow  trout,  halibut,  lobster,  and 
swordfish. 

4.  Section  101.45  is  revised  to  read  as 

follows:  * 

§101.45  Guidelines  for  the  voluntary 
nutrition  labeling  of  raw  fruit,  vegetables, 
and  fish. 

(a)  Nutrition  labeling  for  raw  firuit, 
vegetables,  and  fish  listed  in  §101.44 
should  be  presented  to  the  public  in  the 
following  manner: 

(1)  Nutrition  labeling  information 
should  be  displayed  at  the  point  of 
purchase  by  an  appropriate  means  such 
as  by  a  label  affixed  to  the  food  or 
through  labeling  including  shelf  labels, 
signs,  posters,  brochures,  notebooks,  or 
leaflets  that  are  readily  available  and  in 
close  proximity  to  the  foods.  The 
nutrition  labeling  information  may  also 
be  supplemented  by  a  video,  live 
demonstration,  or  other  media. 

(2)  Serving  sizes  should  be 
determined,  and  required  nutrients 
declared,  in  accordance  with  §301.9  fb) 


and  (c),  respectively,  except  that  the 
nutrition  labeling  data  should  be  based 
on  the  raw  edible  portion  for  fruit  and 
vegetables  and  on  the  cooked  edible 
portion  for  fish.  The  methods  used  to 
cook  fish  should  be  those  that  do  not 
add  fat,  breading,  or  seasoning  (e.g.,  salt 
or  spices). 

(3)  When  nutrition  labeling 
information  is  provided  on  signs, 
posters,  brochures,  notebooks,  or 
leaflets,  it  may  be  presented  in  charts  in 
horizontal  or  vertical  columns. 

Nutrition  labeling  that  is  presented  in  a 
linear  format  will  not  be  considered  to 
be  in  compliance.  The  nutrition  labeling 
must  bear  the  identifying  heading 
"Nutrition  Facts”  in  type  larger  than  all 
other  print  size  in  the  nutrition  label. 
The  required  information  (i.e.,  headings, 
serving  sizes,  list  of  nutrients, 
quantitative  amoimts  by  weight  (except 
for  vitamins  and  minerals),  and  percent 
of  DV’s  (except  for  sugars  and  protein)) 
must  be  clearly  presented  and  of 
sufficient  type  size  and  color  contrast  to 
be  plainly  legible,  with  numeric  values 
for  percent  of  DV  highlighted  in  contrast 
to  the  quantitative  amoimts  by  weight. 

(i)  Declaration  of  the  number  of 
servings  per  container  need  not  be 
included  in  nutrition  labeling  of  raw 
finit,  vegetables,  and  fish. 

(ii)  Except  for  the  statement  "Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet,”  the  footnote  required  in 
§  101.9(d)(9)  is  not  required.  However, 
when  labeling  is  provided  in  brochures, 
notebooks,  leaflets,  or  similar  types  of 
materials,  retailers  are  encouraged  to 
provide  such  information. 

(iii)  When  the  nutrition  labeling 
information  for  raw  fruits  and 
vegetables  is  provided  on  a  chart,  the 
columns  for  saturated  fat  and 
cholesterol  may  be  omitted  with  use  of 
the  following  footnote,  "Most  fixiits  and 
vegetables  provide  negligible  amounts 
of  saturated  fat  and  cholesterol; 
avocados  provide  1.0  g  of  saturated  fat 
per  ounce.”  When  the  nutrition  labeling 
information  for  raw  fish  is  provided  on 
a  chart,  the  columns  for  dietary  fiber 
and  sugars  m^y  be  omitted  wiUi  use  of 
the  following  footnote,  "Fish  provide 
negligible  amounts  of  dietary  fiber  and 
sugars.” 

(4)  When  nutrition  information  is 
provided  on  foods  sold  in  packaged 
form  or  on  signs  for  individual  foods  in 
retail  stores,  it  should  be  displayed  in 
accordance  with  §  101.9(d),  except  that 
the  declaration  of  the  number  of 
servings  per  container  need  not  be 
included.  The  declaration  of  nutrition 
information  may  be  presented  in  the 
simplified  format  set  forth  in  §  101.9(f) 
when  the  food  contains  insignificant 
amounts  of  seven  or  more  of  the 


following:  Calories,  total  fat,  satiuated 
fat,  cholesterol,  sodium,  total 
carbohydrate,  dietary  fiber,  sugars, 
protein,  vitamin  A,  vitamin  C,  calcium, 
and  iron. 

(b)  Nutrition  label  values  provided  by 
the  Food  and  Drug  Administration 
(FDA)  in  Appendices  C  and  D  to  this 
part  101  for  the  20  most  frequently 
consumed  raw  fiuit,  vegetables,  and  fish 
listed  in  §  101.44  shall  be  used  to  ensure 
uniformity  in  declared  values.  FDA  will 
publish  proposed  updates  of  the 
nutrition  label  data  for  these  foods  (or 
a  notice  that  the  data  sets  have  not 
changed  from  the  previous  publication) 
at  least  every  2  years  in  the  Federal 
Register. 

(1)  The  agency  encourages  the 
submission  of  data  bases  with  new  or 
additional  nutrient  data  for  any  of  the 
most  frequently  consumed  raw  fruit, 
vegetables,  and  fish  to  the  Office  of 
Food  Labeling  (HFS-150),  Center  for 
Food  Safety  and  Apphed  Nutrition, 

Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204,  for 
review  and  evaluation.  FDA  may 
incorporate  these  data  in  the  next 
revision  of  the  nutrition  labeling 
information  for  the  top  20  raw  fruit, 
vegetables,  and  fish. 

U)  Guidance  in  the  development  of 
data  bases  may  be  found  in  the  "FDA 
Nutrition  Labeling  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases,” 
available  from  the  FDA  Office  of  Food 
Labeling. 

(ii)  The  submission  to  FDA  should 
include,  but  need  not  be  limited  to, 
information  on  the  following:  Source  of 
the  data  (names  of  investigators,  name 
of  organization,  place  of  analysis,  dales 
of  analyses),  number  of  samples, 
sampling  design,  analytical  methods, 
and  statistical  treatment  of  the  data. 
Proposed  quantitative  label  declarations 
may  be  included.  The  proposed  values 
for  declaration  should  be  determined  in 
accordance  with  the  "FDA  Nutrition 
Labehng  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases.” 

(2)  [Reserved] 

(c)  Data  bases  of  nutrient  values  for 
raw  finit,  vegetables,  and  fish  that  are 
not  among  the  20  most  frequently 
consumed  may  be  used  to  develop 
nutrition  labehng  values  for  these  foods. 
This  includes  data  bases  of  nutrient 
values  for  specific  varieties,  species,  or 
cultivars  of  raw  fhiit,  vegetables,  and 
fish  not  specifically  identified  among 
the  20  most  frequently  consumed. 

(1)  The  food  names  and  descriptions 
for  the  fruit,  vegetables,  and  fish  should 
clearly  identify  these  foods  as  distinct 
from  foods  among  the  most  fi^uently 
consumed  list  for  which  FDA  has 
provided  data. 
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(2)  Guidance  in  the  development  of 
data  bases  may  be  found  in  the  “FDA 
Nutrition  Labeling  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases.” 

(3)  Nutrition  labeling  values 
computed  from  data  bases  are  subject  to 
the  compliance  provisions  of  §  101.9(g). 

(i)  Compliance  with  the  provisions  of 
§  101.9(g)  may  be  achieved  by  use  of  a 
data  base  that  has  been  developed 
following  FDA  guideline  procedures 
and  approved  by  FDA. 

(A)  The  submission  to  FDA  for 
approval  should  include  but  need  not  be 
limited  to  information  on  the  following: 
Source  of  the  data  (names  of 
investigators,  name  of  organization. 


pleice  of  analysis,  dates  of  analyses), 
number  of  samples,  sampling  design, 
analytical  methods,  statistic^  treatment 
of  the  data,  and  proposed  quantitative 
label  declarations.  The  values  for 
declaration  should  be  determined  in 
accordance  with  the  “FDA  Nutrition 
Labeling  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases.” 

(B)  FDA  approval  of  a  data  base  and 
nutrition  lal^ling  values  shall  not  be 
considered  granted  until  the  Center  for 
Food  Safety  and  Applied  Nutrition  has 
agreed  to  all  aspects  of  the  data  base  in 
writing.  Approvals  will  be  in  effect  for 
a  limited  time,  e.g.,  10  years,  and  will 
be  eligible  for  renewal  in  the  absence  of 


significant  changes  in  agricultural  or 
industry  practices  (e.g.,  a  change  occurs 
in  a  predominant  variety  produced). 
FDA  will  take  steps  to  revoke  its 
approval  of  the  data  base  and  nutrition 
lal^ling  values  if  FDA  monitoring 
suggests  that  the  data  base  or  nutrition 
labeling  values  are  no  longer 
representative  of  the  item  sold  in  this 
country.  Approval  requests  shall  be 
submitted  in  accordance  with  the 
provisions  of  §  10.30  of  this  chapter. 

(ii)  [Reserved] 

5.  Appendices  C  and  D  are  added  to 
part  101  to  read  as  follows: 

BILUNQ  CODE  4160-01-P 


Appendix  C  to  Part  101 

Nutrition  Facts  for  Raw  Fruit  and  Vegetables  (Continued) 
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Dated:  July  11, 1994. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  94-17287  Filed  7-15-94;  8:45  am) 
BILLING  CODE  4160-01-C 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[FI-34-941 
RIN  1545-AS75 

Hedging  Transactions  by  Members  of 
a  Consolidated  Group 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
character  and  timing  of  gain  or  loss  from 
certain  hedging  transactions  entered 
into  by  members  of  a  consolidated 
group.  These  proposed  regulations 
apply  when  one  member  of  the  group 
hedges  the  risk  of  another  member  or 
enters  into  a  hedge  with  another 
member.  The  regulations  are  needed 
because  related-party  hedging  is  a 
common  business  practice  and  existing 
regulations  treat  as  hedging  transactions 
only  hedges  entered  into  by  a  taxpayer 
to  reduce  its  own  risk.  This  document 
also  provides  notice  of  a  public  hearing 
on  these  proposed  regulations. 

DATES:  Written  comments  must  be 
received  by  September  26, 1994. 
Requests  to  speak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  October  18, 1994,  must  be 
received  by  September  26, 1994. 
ADDRESSES:  Send  submissions  to: 
CC:DOM;CORP:T:R  (n-34-94)  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (FI-34-94), 
Courier’s  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC.  The  public  hearing  has 
been  scheduled  to  be  held  in  room  3718, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Jo  Lynn 
Ricks  of  the  Office  of  the  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products),  (202)  622-3920  (not  a  toll- 
free  number);  concerning  submissions 
and  the  hearing,  Carol  Savage,  (202) 
622-8452  (not  a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  PC:FP,  Washington, 
DC  20224. 

The  collections  of  information  are  in 
§§  1.1221-2(d)(2)(iv)  and  1.1221-2(e)(5). 
This  information  is  required  by  the  IRS 
to  aid  it  in  administering  the  law  and  to 
prevent  manipulation,  such  as 
recharacterization  of  transactions  in 
view  of  later  developments.  This 
information  will  be  used  to  determine 
whether  the  taxpayer  has  elected 
separate-entity  treatment  under 
§  1.1221-2(d)(2)  and  to  verify  that  the 
taxpayer  is  properly  reporting  its 
business  hedging  transactions.  The 
likely  respondents  and  recordkeepers 
are  businesses  or  other  for-profit 
institutions. 

Estimated  total  aimual  reporting  and 
recordkeeping  burden:  75,000  hrs. 

The  estimated  annual  burden  per 
respondent  or  recordkeeper  varies  from 
1.0  to  40.0  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  5  hours. 

Estimated  number  of  respondents  and 
recordkeepers:  15,000. 

Estimated  frequency  of  responses: 
once  in  the  existence  of  each 
respondent. 

Background 

Final  regulations  under  section  1221, 
published  elsewhere  in  this  issue  of  the 
^  Federal  Register,  generally  provide  for 
ordinary  gain  or  loss  from  hedging 
transactions.  To  qualify  as  a  h^ging 
transaction,  a  transaction  must  be 
entered  into  in  the  normal  course  of 
business  to  reduce  certain  specified 
risks  of  the  taxpayer.  Final  regulations 
under  section  446,  published  elsewhere 
in  this  issue  of  the  Federal  Register, 
require  taxpayers  to  account  for  hedging 
transactions  in  a  manner  that  clearly 
reflects  income  by  reasonably  matching 
the  timing  of  income,  deduction,  gain, 
or  loss  from  the  hedge  with  the  timing 
of  the  income,  deduction,  gain,  or  loss 
from  the  item  being  hedged. 

Because  a  hedging  transaction  must 
reduce  the  taxpayer’s  own  risk,  the 


regulations  do  not  apply  where  a 
taxpayer  hedges  the  risk  of  another 
taxpayer,  even  if  that  other  taxpayer  is 
a  related  party.  In  the  preamble  to  TD 
8493,  which  was  published  on  Otiober 
20, 1993  (58  FR  54037),  the  IRS 
requested  comments  on  the  treatment  of 
transactions  involving  related  parties. 

Several  commentators  suggested 
extending  the  definition  of  hedging 
transaction  to  the  hedging  of  a  related 
party’s  risk.  Many  businesses  that  are 
conducted  through  separate  but  related 
entities  centralize  their  hedging 
operations  in  a  single  entity  or  a  small 
number  of  entities  that  hedge  the  risks 
of  the  entire  business.  Centralizing  the 
hedging  function  creates  economies  of 
scale  and  allows  the  risks  of  the 
business  to  be  netted  or  ofiset  against 
each  other,  with  the  hedging  entity 
entering  into  hedges  with  unrelated 
parties  only  for  the  remaining  net  risk. 
Thus,  various  commentators  suggested 
that  the  term  hedging  transaction  should 
include  hedges  of  the  risk  of  other 
members  of  the  same  consolidated 
group,  of  affiliated  corporations  filing 
separate  returns,  of  controlled  but 
unaffiliated  corporations,  and  of 
controlled  partnerships. 

Explanation  of  Provisions 

As  a  general  rule,  the  proposed 
regulations  adopt  a  single-entity 
approach  to  consolidated  groups, 
applying  the  hedging  rules  to  a 
member’s  transactions  that  hedge  the 
risk  of  other  members  of  the  same 
consolidated  group.  Proposed  §  1.1221- 
2(d)(1)  provides  that  the  risk  of  one 
member  of  a  consolidated  group  is 
treated  for  purposes  of  the  hedging  rules 
as  the  risk  of  the  other  members  of  the 
group  as  if  all  of  the  members  of  the 
group  were  divisions  of  a  single 
corporation.  Thus,  if  a  transaction 
entered  into  by  a  centralized  hedging 
member  reduces  the  risk  of  the  group  as 
a  whole  and  the  other  requirements  of 
§  1.1221-2  are  met,  the  transaction 
qualifies  as  a  hedging  transaction. 

Many  consolidated  groups  that 
centralize  their  hedging  operations 
execute  contracts  or  enter  into  other 
transactions  between  the  members  to 
transfer  risk  from  the  operating 
members  to  the  hedging  member.  For 
example,  an  operating  member  that 
assumes  a  floating  rate  liability  may 
enter  into  an  interest  rate  swap  with  the 
hedging  member  pursuant  to  which  the 
operating  member  will  pay  fixed  and 
receive  floating.  The  hedging  member 
nets  this  risk  with  its  other  interest  rate 
risk  and,  if  it  has  a  net  risk,  may  enter 
into  an  interest  rate  swap  with  a  third 
party  to  offset  this  net  risk. 
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Under  the  single-entity  approach  of 
the  proposed  regulations,  transitions 
between  members  of  a  consolidated 
group  are  not  hedging  transactions 
because  they  do  not  ^uce  the  risk  of 
the  group.  Instead,  these  transactions 
are  subject  to  the  rules  of  section  1502 
and  the  regulations  thereunder,  which  c; 
govern  the  timing  and  character  of 
income  on  intCTCompany  transactions 
and  obligations.  Thus,  only  a 
transaction  with  a  third  party  can 
qualify  as  a  hedging  transaction. 

Several  commentators  on  the 
proposed  character  and  timing 
regulations  requested  that  the  IRS  adopt 
a  separate-entity  regime  for  related-party 
hedges.  They  expressed  concern  that, 
under  a  single-entity  regime,  a  hedging 
member  may  not  have  the  information 
necessary  to  comply  with  the 
identification  requirements  imposed  on 
hedging  transactions.  That  is,  the 
hedging  member  may  not  have 
information  with  respect  to  the 
transaction  that  gave  rise  to  the  risk  that 
was  transferred  to  it  in  the 
intercompany  transaction. 

Under  a  separate-entity  approach,  an 
intercompany  transaction  that  met  the 
definition  in  §  1.1221-2(b)  would  be 
respected  as  a  hedging  transaction  and 
accounted  for  as  such,  and  the 
transaction  would  not  be  subject  to  the 
intercompany  transaction  r^ime.  In 
other  words,  if  a  member  of  a 
consolidated  group  enters  into  a 
transaction  to  transfer  risk  to  another 
member,  the  transaction  would  be 
treated  as  if  it  had  been  entered  into 
with  an  unrelated  party. 

The  IRS  and  Tr^isury  recognize  that, 
where  a  consolidated  group  uses 
intercompany  transactions  to  transfer 
risk  within  the  group,  the  separate- 
^  entity  approach  may  facilitate  the 
identification  of  hedging  transactions 
and  simplify  the  accounting  for  thoee 
transactions.  A  generally  applicable 
separate-entity  approach,  however, 
fr^uently  would  not  clearly  reflect  the 
income  of  the  consolidated  group  and 
might  be  subject  to  manipulation. 
Moreover,  a  general  separate-entity 
approach  for  hedges  would  be  contrary 
to  the  single-entity  approach  of  recently 
proposed  §  1.1502-13,  and  it  would  be 
difficult  to  coordinate  the  treatment  of 
intercompany  hedging  transactions  with 
the  treatment  of  other  intercompany 
transactions. 

Despite  the  concern  with  a  general 
separate-entity  approach,  the  IRS  and 
Treasury  believe  that  there  is  less 
opportunity  for  manipulation  or 
distortion  if  a  member  of  a  group  enters 
into  a  hedging  transaction  with  another 
member  that  is  using  mark-to-market 
accounting  for  tax  purposes.  Thus, 


when  a  group  contains  a  hedging 
member  that  accounts  for  the 
transaction  on  a  mark-to-market  method 
of  accounting,  a  limited  separate-entity 
approach  may  be  acceptable. 

Therefore,  the  proposed  regulations 
allow  a  consolidated  group  to  make  a 
separate-entity  election.  The  election  is 
made  by  the  group  for  all  of  its  hedging 
activities  and  may  not  be  revoked 
without  the  consent  of  the 
Commissioner.  If  a  group  makes  the 
election,  the  risk  of  one  member  is  not 
treated  as  risk  of  the  other  members. 
Thus,  a  member  can  hedge  only  its  own 
risk,  and  an  intercompany  transaction 
must  be  used  if  one  member  of  the 
group  wishes  to  transfer  risk  to  another 
member. 

In  an  electing  group,  certain 
intercompany  transactions  are 
recogniz^  as  hedging  transactions  for 
purposes  of  §  1.1221-2.  An 
intercompany  transaction  is  treated  as  a 
hedging  transaction  if  it  would  be  a 
hedging  transaction  if  entered  into  with 
an  unrelated  party,  and  if  it  is  entered 
into  with  another  member  that,  under 
its  method  of  accounting,  marks  the 
position  to  market.  Thus,  for  example, 
an  operating  member  could  enter  into  a 
hedging  transaction  with  a  hedging 
member  that  mailcs  the  position 
obtained  to  market  under  section  475. 

As  a  result  of  the  separate-entity 
election,  the  hedging  transaction  is  not 
treated  as  an  intercompany  transaction 
or  obligation  for  purposes  of  section 
1502  and  the  regulations  thereunder, 
and  any  gain  or  loss  to  the  member 
marking  to  market  the  position  obtained 
is  ordinary. 

This  special  treatment  is  provided 
only  for  intercompany  transactions 
entered  into  with  a  member  that  marks 
its  position  to  market.  If  an  identical 
transaction  is  entered  into  with  a 
member  of  the  group  that  does  not  mark 
to  market  the  position  obtained,  the 
transaction  is  subject  to  the 
intercompany  transaction  rules  under 
section  1502.  Thus,  the  separate-entity 
election  is  likely  to  be  made  only  by  a 
group  whose  intercompany  hed^ng 
activity  is  done  with  a  member  that  uses 
a  mark-to-market  method  of  accounting. 

The  proposed  regulations  provide 
identification  rules  that  conform  to  the 
treatment  of  hedging  transactions 
described  above.  If  a  consolidated  group 
is  under  the  general  rule  of  the 
regulations  (die  single-entity  approach), 
identification  is  done  as  if  the  members 
of  the  group  were  divisions  of  a  single 
corporation.  The  member  engaging  in  a 
hedging  transaction  with  an  uiuelated 
party  identifies  the  transaction  and  the 
item,  items,  or  aggregate  risk  being 


hedged,  even  if  the  item,  items,  or 
aggregate  risk  is  that  of  another  member. 

if  a  group  is  under  the  general  rule  but 
uses  intercompany  transactions  to 
transfer  risk  within  the  group,  it  may 
satisfy  the  identification  requirement  by 
identifying  the  item,  items,  or  aggregate 
risk  being  hedged,  its  intercompany 
tra'isactions.  and  its  hedging 
transacticms  with  unrelated  parties. 
Although  the  intercomp>any  transactions 
are  not  respected  as  hedging 
transactions,  their  identification  should 
enable  the  group  to  associate  hedging 
transactions  with  the  item,  items,  or 
aggregate  risk  being  hedged. 

If  a  group  makes  the  separate-entity 
election,  each  member  must  identify  its 
hedging  transactions  with  unrelated 
parties,  its  intercompany  transactions 
that  are  treated  as  h^ging  transactions 
under  these  regulations,  and  the  item, 
items,  or  aggregate  risk  being  hedged,  as 
appropriate. 

lire  proposed  regulations  also  provide 
rules  with  respect  to  the  efiects  of 
identification  and  nonidentification.  If  a 
group  is  under  the  general  rule,  the 
rules  of  §  1.1221—2(0  apply  to  a  hedging 
transaction,  but  not  to  intercompany 
transactions.  If  a  group  makes  the 
separate-entity  election,  the  rules  of 
§  1.1221-  2(0  are  extended  to 
intercompany  transactions  that  are 
treated  as  he^ng  transactions  under 
these  regulations. 

Finally,  the  proposed  regulations 
provide  new  rules  with  respect  to 
timing  under  §  1.446-4.  If  a  group  is 
under  the  general  rule,  it  accounts  for 
he<i.ging  transactions  as  if  the  members 
of  the  group  were  divisions  of  a  single 
corjporation.  The  income,  deduction, 
gain,  or  loss  on  a  hedging  transaction  is 
matched  with  the  income,  deduction, 
gain,  or  loss  on  the  item,  items,  or 
aggregate  risk  being  hedged  and  not 
with  an  intercompany  transaction.  If  a 
group  makes  the  separate-entity 
election,  the  rules  of  §  1.446-4  apply  on 
a  member-by-member  basis  to  hedging 
transactions  with  unrelated  parties  and 
to  intercompany  transactions  that  are 
treated  as  hedging  transactions  under 
these  regulations. 

It  is  anticipated  that  these  regulations 
will  apply  to  transactions  entered  into 
on  or  after  the  date  that  is  60  days  after 
the  publication  of  final  regulations  on 
this  subject  in  the  Federal  Register. 

All  of  the  rules  described  aM>ve  apply 
only  in  the  case  of  a  consolidated  group. 
Thus,  the  proposed  regulations  do  not 
treat  as  a  hedging  transaction  the 
hedging  of  the  risk  of  a  related  party  that 
is  not  a  member  of  the  same 
con.soiidated  group.  The  IRS  is 
concerned  that  the  single-entity 
approach  is  generally  not  appropriate 
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where  the  parties  are  not  members  of 
the  same  consolidated  group. 

Outside  the  context  of  a  consolidated 
^up.  taxpayers  with  ordinary  business 
risk  sometimes  enter  into  transactions  to 
transfer  risk  to  a  related  party. 
Commentators  have  request^  that  these 
transactions  be  treated  as  hedging 
transactions  and  that  the  entities  to 
which  risk  is  transferred  be  treated  as 
realizing  ordinary  gain  or  loss  on  their 
positions  in  these  transactions.  The  IRS 
is  concerned,  however,  about  whether 
these  transactions  reduce  risk,  whether 
the  requested  ordinary  treatment  to  the 
entities  receiving  risk  is  authorized 
under  the  Internal  Revenue  Code 
(Code),  and  whether  the  approach 
would  create  opportunities  for 
manipulation.  Therefore,  the  proposed 
regulations  do  not  include  the  requested 
rule. 

The  IRS  intends  to  issue  guidance 
under  section  475  of  the  Code  to 
coordinate  the  hedging  exception  of 
section  475(b)(1)(C)  with  these  rules.  In 
particular,  if  a  consolidated  group  has 
not  made  a  separate-entity  election,  the 
IRS  is  considering  whether  the 
identification  of  a  hedging  transaction 
by  a  member  subject  to  section  475 
should  generally  be  sufficient  to  identify 
the  transaction  as  a  hedge  under  section 
475(b)(1)(C),  provided  tlie  hedged  item 
or  items  are  not  securities  subject  to 
section  475(a).  In  this  case,  gain  or  loss 
on  the  hedging  transaction  would 
generally  be  subject  to  the  timing  rules 
of  §  1.446-4  rather  than  to  mark-to- 
market  treatment  under  section  475. 
Comments  are  requested  on  this  matter. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 


available  for  public  Inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Tuesday,  October  18, 1994,  at  10:00 
a.m.  in  room  3718, 1111  Constitution 
Avenue.  NVV.,  Washington,  DC,  20224. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the  Internal 
Revenue  Building  lobby  more  than  15 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  September  26, 

1994,  and  submit  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  September  26, 
1994. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  fi^  of  charge^at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jo  Lynn  Ricks,  Office  of 
Assistant  Chief  Coimsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  firom  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  §  1.1221-2  and  by  adding 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.446—4  also  issued  under  26 
U.S.C.  1502.  *  *  * 

Section  1.1221-2  also  issued  under  26 
U.S.C.  1502  and  6001.  *  *•* 

Par.  2.  Section  1.446—4  is  amended  by 
adding  the  text  of  paragraph  (e)(9)  to 
read  as  follows: 

§  1 .446-4  Hedging  transactions. 
***** 

(e)  *  *  * 

(9)  Hedging  by  members  of  a 
consolidated  group — (i)  General  rule.  In 
general,  a  member  of  a  consolidated 


group  that  hedges  the  risk  of  another 
member  must  accotmt  for  its  hedging 
transactions  as  if  all  of  the  members 
were  separate  divisions  of  a  single 
corporation.  Thus,  the  timing  of  the 
income,  deduction,  gain,  or  loss  on  a 
hedging  transaction  must  be  matched 
with  the  timing  of  income,  deduction, 
gain,  or  loss  from  the  item  or  items 
being  hedged  rather  than  with  an 
intercompany  transaction. 

(ii)  Separate-entity  election.  If  a 
consolidated  group  makes  an  election 
under  §  1.1221-2(d)(2),  each  member  of 
the  consolidated  group  must  account  for 
its  hedging  transactions  (including  its 
intercompany  transactions  that  are 
treated  as  hedging  transactions)  in  a 
manner  that  meets  the  requirements  of 
paragraph  (b)  of  this  section.  Thus,  each 
member  of  the  group  must  comply  with 
this  section  for  its  hedging  transactions 
without  regard  to  the  fact  that  the 
taxpayer  is  a  member  of  a  consolidated 
group. 

(iii)  Definitions.  For  definitions  of 
consolidated  group,  member  of  a 
consolidated  group,  and  intercompany 
transaction,  see  section  1502  and  the 
regulations  thereunder. 

(iv)  Effective  date.  This  paragraph 

(e) (9)  applies  to  transactions  entered 
into  on  or  after  the  date  60  days  after 
publication  of  final  regulations  on  this 
subject  in  the  Federal  Register 

Par.  3.  Section  1221-2  is  pended  by 
adding  the  text  of  paragraphs  (d),  (e)(5), 

(f) (3),  and  (g)(4)  to  read  as  follows: 

§1.1221-2  Hedging  transactions. 
***** 

(d)  Hedging  by  members  of  a 
consolidated  group — (1)  General  rule. 

For  purposes  of  this  section,  the  risk  of 
one  member  of  a  consolidated  group  is 
treated  as  the  risk  of  the  other  members  ^ 
as  if  all  of  the  members  of  the  group 
were  divisions  of  a  single  corporation. 

For  example,  if  any  member  of  a 
consolidated  group  hedges  the  risk  of 
another  member  of  the  group  by 
entering  into  a  transaction  with  an 
unrelated  person,  that  transaction  may 
potentially  qualify  as  a  hedging 
transaction.  Under  this  rule, 
intercompany  transactions  are  not 
hedging  transactions  because  they  are 
treated  as  transactions  between 
divisions  of  a  single  corporation  and 
thus  do  not  reduce  the  risk  of  the  ^up. 

(2)  Separate-entity  election.  In  lieu  of 
the  treatment  specified  in  paragraph 
(d)(1)  of  this  section,  a  consolidated 
group  may  elect  separate-entity 
treatment  of  its  hedges.  If  a  group  makes 
this  separate-entity  election,  the 
following  rules  apply. 

(i)  Risk  of  one  member  not  risk  of 
other  members.  Notwithstanding 
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paragraph  (dKl)  of  this  section,  the  risk 
of  one  member  is  not  treated  as  the  risk 
of  other  members. 

(ii)  Intercompany  transactions.  An 
intercompany  transaction  or  obligation 
is  a  hedging  transaction  with  respect  to 
a  member  of  a  consolidated  group  if  and 
only  if  it  meets  the  following 
requirements — 

I  A)  The  position  of  the  member  in  the 
intercompany  transaction  or  obligation 
would  qualify  as  a  hedging  transaction 
with  respect  to  that  member  if  that 
member  entered  into  the  transaction 
with  an  unrelated  party;  and 
(B)  The  position  of  the  other  member 
(the  marking  member)  in  the  transaction 
is  marked  to  market  under  the  marking 
member’s  method  of  accounting. 

(iii)  Treatment  of  intercompany 
hedging  transactions.  An  intercompany 
transaction  or  obligation  that  is  a 
hedging  transaction  (because  it  meets 
the  requirements  of  paragraphs  (d)(2)(ii) 
(A)  and  (B)  of  this  section)  is  treated  as 
follows — 

(A)  Neither  the  hedging  transaction 
nor  any  intercompany  obligation  with 
respect  to  that  transaction  is  treated  as 
an  intercompany  transaction  or 
obligation  for  purposes  of  section  1502 
and  the  regulations  thereunder;  and 

(B)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  the  character  of  the 
marking  member’s  gain  or  loss  from  the 
transaction  is  ordinary. 

(iv)  Making  and  revoking  the  election. 
The  election  described  in  this  paragraph 
(d)(2)  must  be  made  in  a  separate 
statement  that  is  filed  with  the  group’s 
consolidated  return  for  the  taxable  year 
that  includes  the  first  date  for  which  the 
election  is  to  apply.  The  statement  must 
specify  that  the  election  is  being  made 
and  must  indicate  the  date  that  the 
election  is  to  be  effective.  The  election 
applies  to  all  transactions  entered  into 
on  or  after  the  date  so  indicated.  In  no 
event,  however,  does  the  election  apply 
to  transactions  entered  into  before  the 
date  60  days  after  final  regulations  on 
this  subject  are  published  in  the  Federal 
Register.  The  election  cannot  be 
revoked  without  the  consent  of  the 
Commissioner.’ 

(3)  Definitions.  For  definitions  of 
consolidated  group,  member  of  a 
consolidated  group,  intercompany 
transaction,  and  intercompany 
obligation,  see  section  1502  and  the 
regulations  thereunder. 

(4)  Examples.  These  examples 
illustrate  this  paragraph  (d).  In  these 
examples,  O  and  H  are  members  of  the 
same  consolidated  group.  0’s  business 
operations  give  rise  to  interest  rate  risk 
“A,”  which  O  wishes  to  hedge.  O  enters 
into  an  intercompany  transaction  with 
Hthat  transfers  the  risk  to  H.  O’s 


position  in  the  intercompany 
transaction  is  “5.”  and  iTs  position  in 
the  contract  is  “C.”  H  enters  into 
position  “D”  with  a  third  party  to 
reduce  the  interest  rate  risk  it  has  with 
respect  to  its  position  C.  D  would  be  a 
hedging  transaction  with  respect  to  risk 
A  if  O’s  risk  A  were  M's  risk. 

Example  1.  Single-entity  treatment — (i) 
General  rule.  Under  paragraph  {d){l)  of  this 
section.  O’s  risk  A  is  treated  as  ffs  risk,  and 
therefore  D  is  a  hedging  transaction  with 
respect  to  risk  A.  Thus,  the  character  of  D  is 
determined  under  the  rules  of  this  section, 
and  D  must  be  accounted  for  under  a  method 
of  accounting  that  satisfies  §  1.446-4.  The 
intercompany  transaction  B-C  is  not  a 
hedging  transaction,  and  the  B-C  transaction 
is  accounted  for  according  to  the  regulations 
under  section  1502. 

(ii)  Identification.  D  must  be  identified  as 
a  hedging  transaction  under  paragraph  (e)(1) 
of  this  section,  and  A  must  be  identified  as 
the  hedged  item  under  paragraph  (eK2)  of 
this  section.  Under  paragraph  (e)(5)  of  this 
section,  the  identification  of  A  as  the  hedged 
item  can  be  accomplished  by  idenfifying  the 
positions  in  the  intercompany  transaction  as 
hedges  or  hedged  items,  as  appropriate. 

Thus,  substantially  contemporaneously  with 
entering  into  D,  H  may  identify  C  as  the 
hedged  item  and  O  may  identify  B  as  a  hedge 
and  A  as  the  hedged  item. 

Example  2.  Separate-entity  election;  no 
marking,  in  addition  to  the  facts  stated  above, 
assume  that  the  group  makes  a  separate- 
entity  election  under  fmragraph  (d)(2)  of  this 
section.  If  H  does  not  mark  C  to  market  under 
its  method  of  accounting,  then  B  is  not  a 
hedging  transaction,  and  the  B-C 
intercompany  transaction  is  accounted  for 
under  the  rules  of  section  1502.  D  is  not  a 
hedging  transaction  with  respect  to  A,  but  D 
may  be  a  hedging  transaction  with  respect  to 
C  if  the  requirements  of  paragraph  (b)  of  this 
section  are  met.  If  D  is  not  part  of  a  hedging 
transaction,  then  D  may  be  part  of  a  straddle 
for  purposes  of  section  1092. 

Sample  3.  Separate-entity  election: 
marking.  The  facts  are  the  same  as  in 
Example  2  above.  If  H  marks  C  to  market 
under  its  method  of  accounting  and  B  would 
be  a  hedging  transaction  with  respect  to  O  if 
O  had  entered  into  that  transaction  with  an 
unrelated  party,  then  the  B-C  transaction  is 
a  hedging  transaction  with  respect  to  O. 
Thus,  O’s  position  B  is  a  hedging  transaction 
with  resp^  to  its  risk  A,  the  B-C  transaction 
is  not  treated  as  an  intercompany  transaction 
or  obligation,  and  M’s  income,  deduction, 
gain  or  loss  on  C  is  ordinary.  D  is  a  hedge 
of  C  if  it  meets  the  requirements  of  paragraph 
(b)  of  this  section. 

(e)*  *  * 

(5)  Identification  of  hedges  involving 
members  of  the  same  consolidated 
group — (i)  General  rule.  If  one  member 
of  a  consolidated  group  hedges  the  risk 
of  another  member  under  the  general 
rule  of  paragraph  (d)(1)  of  this  section, 
then  the  identification  requirements  of 
this  p>aragraph  (e)  must  be  met  as  if  all 
of  the  members  of  the  group  were 


divisions  of  a  single  corporation.  Thus, 
the  member  entering  into  the  hedging 
transaction  with  a  third  party  must 
identify  the  hedging  transaction  under 
paragraph  (e)(1)  of  this  section.  Under 
paragraph  (e)(2)  of  this  section,  that 
member  must  also  identify  the  item, 
items,  or  aggregate  risk  that  is  being 
hedged,  even  if  the  item,  items,  or 
aggregate  risk  relates  primarily  or 
entirely  to  other  members  of  the  group. 

If  the  members  of  a  group  use 
intercompany  transactions  or 
obligations  to  transfer  risk  within  the 
group,  the  requirements  of  paragraph 
(e)(2)  of  this  section  may  be  met  by 
identifying  the  intercompany 
transactions  or  obligations  as  hedges  or 
hedged  items,  as  appropriate.  Because 
identification  of  the  intercompany 
transaction  as  a  hedge  serves  solely  to 
identify  the  hedged  item,  the 
identification  is  timely  if  made  within 
the  period  required  hy  paragraph  (e)(2) 
of  this  section.  For  example,  if  a 
member  transfers  risk  in  an 
intercompany  transaction,  it  may 
identify  under  the  rules  of  this 
paragraph  (e)  both  its  position  in  that 
transaction  and  the  item,  items,  or 
aggregate  risk  being  hedged.  The 
member  that  hedges  the  risk  outside  the 
group  may  identify  under  the  rules  of 
this  paragraph  (e)  both  its  position  with 
the  third  party  and  its  position  in  the 
intercompany  transaction.  See 
paragraph  (d)(4)  of  this  section  for  an 
example  of  this  identification. 

(ii)  Rule  for  taxpayers  making  the 
separate-entity  election.  If  a 
consolidated  group  makes  the  separate- 
entity  election  under  paragraph  (d)(2)  of 
this  section,  each  member  of  the  group 
must  satisfy  the  requirements  of  this 
paragraph  (e)  as  though  it  were  not  a 
member  of  a  consolidated  group. 

*  «  *  *  * 

(0  *  *  * 

(3)  Transactions  by  members  of  a 
consolidated  group-^i)  General  rule.  It 
a  consolidated  group  is  under  the 
general  rule  of  paragraph  (d)(1)  of  this 
section,  the  rules  of  this  paragraph  (f) 
apply  only  to  hedging  transactions  and 
not  to  intercompany  transactions. 

(ii)  Separate-entity  election.  If  a 
consolidated  group  has  made  the 
election  under  paragraph  (d)(2)  of  this 
section,  then,  in  addition  to  the  rules  of 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section,  the  following  rules  apply. 

(A)  If  an  intercompany  transaction  is 
identified  as  a  hedging  transaction  but 
does  not  meet  the  requirements  of 
paragraphs  (d)(2)(ii)  (A)  and  (B)  of  this 
section,  then  both  parties  to  the 
transaction  are  subject  to  the  rules  of 
paragraph  (f)(1)  of  this  section  with 
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respect  to  the  transaction  as  though  both 
had  identified  their  positions  in  ^e 
transaction  as  hedging  transactions, 
notwithstanding  the  regulations  under 
section  1502. 

(B)  If  a  transaction  that  meets  the 
requirements  of  paragraphs  (d)(2)(ii)  (A) 
and  (B)  is  not  identified  as  a  hedging 
transaction,  then  both  parties  to  the 
transaction  are  subject  to  the  rules  of 
paragraph  (f)(2). 

(g)‘  *  * 

(4)  Effective  date  for  hedges  by 
members  of  a  consolidated  group. 
Paragraphs  (d),  (e)(5),  and  (fl(3)  of  this 
section  apply  to  transactions  entered 
into  on  or  after  the  date  that  is  60  days 
after  publication  of  final  regulations  in 
the  Federal  Register.  ' 

Margaret  Milner  Richardson, 

Ckjmmissioner  of  Internal  Revenue. 

(FR  Doc.  94-16869  Filed  7-13-94;  9:10  ami 
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PANAMA  CANAL  COMMISSION 

35  CFR  Parts  133  and  135 

BIN  3207-AA23 

ToHs  for  Use  of  Canal  and  Rules  for 
Measurement  of  Vessels 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Proposed  rule;  recommendation 
to  the  President. 

SUMMARY:  The  Panama  Canal 
Commission  proposes  a  major  revision 
of  the  rules  for  measurement  of  vessels 
using  the  Panama  Canal  to  become 
effective  October  1, 1994.  The  existing 
rules  of  measurement  will  be  replaced 
with  a  simplified,  objective  approach 
which  brings  the  Commission’s  system 
in  line  with  an  international  practice 
which  will  enter  into  full  application 
worldwide  on  July  18, 1994.  The 
proposed  rules  apply  a  mathematical 
formula  to  the  vessel’s  total  voliune  to 
produce  the  basis  for  assessing  tolls. 

The  tonnage  values  computed  under  the 
proposed  system  are  comparable  to 
those  calculated  under  the 
Commission’s  existing  rules  and,  in  the 
aggregate,  are  equal  to  existing  tonnages; 
accordingly,  no  changes  are  proposed  to 
the  rates  of  toll  for  use  of  the  Canal; 
however,  certain  administrative  changes 
to  the  regulations  dealing  with  Canal 
tolls  are  necessary  to  ensure  their 
consistency  with  the  revised  rules  of 
measurement. 

DATES:  The  anticipated  effective  date  of 
the  final  rule  is  O^ober  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rhode,  Jr.,  Secretary,  Panama 
Canal  Commission,  1825  I  Street  NVV., 


Suite  1050,  Washington,  DC  20006- 
5402,  (Telephone:  (202)  634-6441) 
(Facsimile:  (202)  634-6439). 
SUPPLEMENTARY  INFORMATION:  A 
complete  revision  to  the  Rules  for 
Measurement  of  Vessels  for  the  Panama 
Canal  contained  in  35  CFR  part  135  is 
proposed.  The  proposed  revision  is 
designed  to  simplify  the  Commission’s 
measurement  procedures  which  since 
the  Canal’s  inception  have  been  based 
on  the  Moorsom  system.  The  change  is 
designed  to  bring  measurement  rules  at 
the  Canal  in  line  with  the  worldwide 
standard  of  tonnage  measurement  and 
achieve  compatibility  with  the  1969 
International  Convention  on  Tonnage 
Measurement  of  Ships  (Convention). 

The  Convention,  which  establishes  a 
universal  system  of  measurement  for 
vessels  engaged  on  an  international 
voyage,  came  into  effect  in  theJLJnited 
States  on  February  10, 1983. 

This  new  35  CI%  part  135  would 
provide  for 

a.  Establishment  of  measurement 
rules  for  the  Panama  Canal  Commission 
which  are  based  on  Annex  1  of  the 
Convention; 

b.  Transitional  relief  measiues  for 
certain  vessels,  provided  they  do  not 
have  a  structural  change  which  results 
in  an  alteration  of  10  percent  or  more  in 
their  total  volume; 

c.  Continued  use  of  foreign  tonnage 
authorities,  and  for  accept2mce  of 
reasonably  accurate  volumes  provided 
by  them; 

d.  Correction  of  tonnage  values  as 
necessary  to  satisfy  the  Commission’s 
desire  for  accuracy;  and 

e.  Calculation  of  voliunes  for  vessels 
without  an  International  Tonnage 
Certificate  1969  (ITC  69)  through  an 
alternative  tonnage  estimating  formula. 

Subpart  A  contains  general  provisions 
concerning  use  of  the  Panama  Canal 
Universal  Measurement  System  (PC/ 
UMS)  Net  Toimage  for  the  purpose  of 
calculating  tolls  and  measurement  fees. 
It  provides  for  the  presentation  of  an 
ITC  69  or  suitable  substitute  or  the 
application  of  alternative  measurement 
procedures.  It  retains  provision  for 
Commission  control  over  the 
measurement  determination, 
verification  of  tonnage  certificates  and 
the  administration  of  these  rules. 

Subpart  B  establishes  the  PC/UMS. 
Under  it,  tolls  will  be  assessed  on  the 
basis  of  the  PC/UMS  Net  Ton.  The 
Commission  will  apply  a  mathematical 
formula  to  the  total  volume  in  order  to 
determine  the  PC/UMS  Net  Tonnage. 
This  formula  has  been  established  so  as 
to  produce  tonnage  and,  hence, 
revenues  that  in  ffie  aggregate  are  equal 
to  those  produced  annually  under  the 


current  system.  The  first  of  the  two 
mathematical  factors,  K*.  is  applied  to  V 
(Volume)  and  reduces  it  to  a  value  that, 
in  most  cases,  is  equal  to  the  Net 
Tonnage  rmder  existing  measurement 
rules.  In  some  instances — generally, 
ships,  other  than  passenger  ships,  with 
exceptional  amounts  of  enclos^  spaces, 
a  second  factor,  Ks,  a  gradually 
increasing  additive  factor,  is  applied  to 
V.  When  the  toimage  produced  by  Ks  is 
added  to  the  tonnage  value  developed 
by  K4  the  result  once  again  closely 
approximates  tonnage  values  produced 
under  the  current  system.  Relevant 
definitions  are  set  forth  in  this  subpart. 
'The  subpart  also  establishes  the  rules 
concerning  measurement  and 
calculations.  Finally,  the  subpart 
addresses  measurement  rules  in  the 
event  of  a  total  volume  change. 

Subpart  C  continues  %vithout 
substantive  change  of  the  presooit  rules 
for  the  measurement  of  warships, 
dredges  and  floating  drydocks.  Tolls  for 
these  vessels  will  continue  to  be  based 
on  their  tonnage  of  actual  displacement 

Subpart  D  provides  transitional  relief 
measures  for  vessels  which  previously 
transited  the  Canal  and  have  not  had  a 
significant  structural  change.  'These 
measures  provide  relief  to  almost  100% 
of  the  Canal’s  existing  customers  and 
will  apply  during  the  vessels’s  entire 
service  life.  The  relief  measures  provide 
that  all  vessels  with  a  previous  transit 
between  March  23, 1976  (the  date  of  the 
last  major  measurement  rule  change) 
and  October  1, 1994  will  be 
grandfathered  at  the  Net  Tonnage  of 
their  Panmna  Canal  tonnage  certificate 
as  of  September  30, 1994.  This 
grandfathered  tonnage  value  will 
continue  unless  a  change  is  made  in  the 
enclosed  volume  of  the  vessel  of  ten 
percent  or  more.  Changes  of  less  than 
10%  shall  accumulate;  however, 
reductions  in  volume  shall  he  deducted 
finm  any  increases.  Only  a  few  vessels 
a  year  are  expected  to  lose  their  relief 
status  due  to  this  provision. 

Subpart  E  sets  forth  the  measurement 
procedures  the  Commission  will  use 
when  it  becomes  necessary  for  the 
Commission  to  determine  the  total 
volume  of  a  vessel.  The  Commission 
anticipates  using  digitizing  techniques 
whenever  possible  and  anticipates  an 
accuracy  level  equal  to  that  of  the 
governmental  and  commercial 
classification  societies.  As  a  last  reson, 
the  Commission  has  two  tonnage 
estimating  formulas.  The  first  and 
preferred  formula,  set  forth  in 
§  135.42(a)(2)(i),  provides  for  an 
estimate  of  the  volume  of  the  underdeck 
that  is  close  to  that  which  would  have 
been  developed  if  adequate  plans  and 
documentation  were  available.  The 
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Commissions’s  testing  of  this  formula 
on  a  representative  sample  of  ships 
demonstrated  a  standard  deviation  of 
2.8%  for  this  formula.  The  second 
formula,  §  135.42(a)(2)(ii),  has  a 
standard  deviation  and  distribution 
pattern  comparable  to  the  tonnage 
estimating  formula  used  by  the 
Commission  for  years  and  set  forth 
currently  at  §  135.212  (1993). 

In  addition  to  the  changes  to  35  CFR 
part  135,  certain  administrative  changes 
to  35  CFR  part  133  (Tolls  for  Use  of 
Canal)  are  required.  These  changes  will 
reconcile  the  language  of  part  133  with 
the  revised  part  135  by  allowing  for  the 
use  of  the  ITC  69  to  obtain  the  required 
total  volume  information. 

Section  1604  of  the  Panama  Canal  Act 
of  1979,  as  amended,  22  U.S.C.  3794. 
establishes  the  procedures  that  the 
Commission  must  follow  in  proposing 
changes  in  the  rules  for  measurement  of 
vessels.  Those  procedures  have  been 
supplemented  by  regulations  in  35  CFR 
part  70,  which  provide  interested 
parties  with  instructions  for 
participating  in  the  process  governing 
changes  in  the  measurement  rules. 

Pursuant  to  the  statute  and 
regulations,  on  April  18, 1994,  an 
advance  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register 
(59  FR  18332)  recommending  the 
approval  of  the  PC/UMS.  At  that  time, 
a  written  analysis  showing  the  basis  and 
justification  for  the  proposed  revision  or 
the  measurement  rules  was  made 
available  to  interested  parties. 

Written  comments  were  solicited  and 
received  from  interested  parties,  and  a 
public  hearing  was  held  in  Washington 
DC  on  May  25, 1994.  The  views 
presented  by  the  interested  parties,  as 
well  as  other  relevant  information,  were 
considered  by  the  Board  of  Directors  of 
the  Commission  at  its  quarterly  meeting 
of  July  1994.  On  July  13, 1994,  the 
Board  voted  to  recommend  to  the 
President  that  the  rules  for  the 
measurement  of  vessels  using  the 
Panama  Canal  be  revised  so  as  to  adopt 
the  PC/UMS  effective  October  1, 1994. 

A  complete  record  of  the  proceedings 
since  the  initiation  of  the  proposal, 
including  the  data,  views  and  comments 
submitted  by  the  interested  parties  will 
be  forwarded  to  the  President  with  the 
Commission’s  recommendation.  In 
considering  the  proposal,  the  President 
has  the  au^ority  to  approve, 
disapprove,  or  modify  any 
recommendation  of  the  Commission. 
The  final  rule,  approved  and  published 
by  the  President,  shall  be  effective 
October  1, 1994,  or  30  days  from  the 
date  of  publication  in  the  Federal 
Register,  whichever  occurs  later. 


The  Commission  has  been  exempted 
from  Executive  Order  12866  and, 
accordingly,  the  provisions  of  that 
directive  do  not  apply  to  this  proposed 
rule.  Evfti  if  the  Order  were  applicable, 
the  proposed  regulation,  which 
concerns  “rates”  and  “practices 
relating”  thereto,  would  not  constitute  a 
“rule”  as  that  term  is  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601(2))  and  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  that  Act. 

A  review  of  the  environmental  effect 
of  the  proposed  measurement  rule 
changes  concludes  that  the  proposed 
change  will  not  have  a  significant  effect 
on  the  quality  of  the  human 
environment.  An  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969. 

Finally,  the  Administrator  of  the 
Panama  Canal  Commission  certifies  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778. 

List  of  Subjects  in  35  Parts  133  and  133 

Measurement,  Navigation,  Panama 
Canal,  Vessels. 

Accordingly,  it  is  proposed  that  35 
CFR  parts  133  and  135  be  amended  as 
follows; 

PART  133— TOLLS  FOR  USE  OF 
CANAL 

1.  The  authority  citation  for  part  133 
is  revised  to  read  as  follows; 

Authority:  22  U.S.C.  3791,  E.O.  12215.  45 
FR  36043,  3  CFR.  1981  Comp.,  p.  257. 

2.  Section  133.1  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)  and  (b)  to  read  as  follows; 

§133.1  Rates  of  toll. 

The  following  rates  of  toll  shall  be 
paid  by  vessels  using  the  Panama  Canal; 

(a)  On  merchant  vessels,  yachts,  army 
and  navy  transports,  colliers,  hospital 
ships,  and  supply  ships,  when  carrying 
passengers  or  cargo,  $2.21  per  PC/UMS 
Net  Ton — that  is,  the  Net  Tonnage 
determined  in  accordance  with  part  135 
of  this  chapter. 

(b)  On  vessels  in  ballast  without 
passengers  or  cargo,  $1.76  per  PC/UMS 
Net  Ton, 

«  *  *  *  ♦ 

3.  Section  133.31  is  revised  to  read  as 
follows; 

§  133.31  Measurement  of  vessels;  vessels 
to  secure  tonnage  certificate. 

The  rules  for  the  measurement  of 
vessels  are  fixed  by  part  135  of  this 
chapter.  Vessels  desiring  to  transit  the 


Canal  shall  provide  themselves  with  a 
to:nmage  certificate  in  accordance  with 
§133.32. 

4.  Section  133.32  is  revised  to  read  as 
follows: 

§  133.32  Measurement  of  vessels;  making 
and  correction  of  measurements;  plans  and 
copies. 

Measurements  may  be  made  by  the 
admeasurers  of  the  Canal  or  certain 
other  officials  worldwide  as  designated 
by  the  Panama  Canal  Commission.  Each 
transiting  vessel  should  have  aboard 
and  available  to  Canal  authorities  a  full 
set  of  plans  and  a  copy  of  the 
measurements  which  were  made  at  the 
time  of  issue  of  its  International 
Tonnage  Certificate  (1969),  as  well  as 
the  tonnage  certificate  itself.  A  copy  of 
the  International  Tonnage  Certificate 
(1969)  shall  be  provided  to  Canal 
authorities.  The  Commission  reserves 
the  right  to  check  and  correct  the  total 
volume  that  is  to  be  used  in  the 
calculation  of  the  PC/UMS  Net  Tonnage. 
(Existing  collections  of  information  are 
approved  under  Office  of  Management 
and  Budget  (OMB)  control  number 
3207-0001.  Modifications  are  being 
submitted  to  OMB  for  approval) 

5.  Section  133.33  is  revised  to  read  as 
follows: 

§  133.33  Measurement  of  vessels; 
temporary  retention  of  certificate  at  Canal. 

The  official  PC/UMS  Net  Tonnage 
certificate  shall  be  delivered  by  the 
Canal  authorities  to  the  vessel  or  to  the 
owner  or  agent  of  the  vessel  after  transit 
completion.  This  certificate  shall  be 
retained  on  board  the  vessel  and  shall 
be  used  to  certify  that  the  vessel  has 
been  inspected  and  its  PC/UMS  Net 
Tonnage  has  been  determined  by  the 
Commission. 

PART  135— RULES  FOR 
MEASUREMENT  OF  VESSELS 

6.  Part  135  is  revised  to  read  as 
follows: 

Subpart  A — General  Provisions 

Sec. 

135.1  Scope. 

135.2  Vessels  generally  to  present  tonnage 
certificate  or  be  measured. 

135.3  Determination  of  total  volume. 

135.4  Administration  and  interpretation  of 
rules. 

Subpart  B— -PC/UMS  Net  Tonnage 
Measurement 

135.11  Tonnage. 

135.12  Definitions. 

135.13  Determination  of  PC/UMS  Net 
'Tonnage. 

135.14  Change  of  PC/l'MS  Net  Tonnage 

135.15  Calculation  of  volumes. 

135.16  Measurement  and  calculation. 
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Subpart  C— Warships,  Dredges  and 
Floating  Drydocks 

135.21  Warships,  dredges  and  floating 
drydocks  to  present  documents  stating 
displacement  tonnage. 

135.22  Tolls  on  warships,  dredges  and 
floating  drydocks  levied  on  actual 
displacement 

Subpart  D— Transitional  Relief  Measures 

135.31  Transitional  relief  measures. 

Subpart  E— Alternative  Method  for 
Measurement  of  Vessels 

135.41  Measurement  of  vessels  when 
volume  information  is  not  available. 

135.42  Measurement  of  vessels  when 
tonnage  cannot  be  otherwise  ascertained. 

Authority:  22  U.S.C  3791,  E.0. 12215, 45 
FR  36043, 3  CFR  1981  Comp.,  p.  257. 

Subpart  A— General  Provisions 

§  135.1  Scope. 

This  part  establishes  the  procedures 
for  determining  the  Panama  Canal 
Universal  Measurement  System 
(hereinafter  PC/UMS)  Net  Tonnage.  The 
tonnage  shall  be  used  to  assess  tolls  for 
use  of  the  Panama  Canal.  Also,  the 
tonnage  may  be  used,  when  adequate 
volume  information  is  not  provided,  to 
assess  the  charge  for  admeasurement 
services. 

§  135.2  Vessels  generally  to  present 
tonnage  certificate  or  be  measured. 

All  vessels  except  warships,  floating 
drydocks,  dredges,  and  vessels  subject 
to  transitional  relief  measures,  applying 
for  passage  through  the  Panama  Canal 
shall  present  a  duly  authenticated 
International  Tonnage  Certificate  (1969) 
(hereinafter  ITC  69),  or  suitable 
substitute  (i.e.,  a  certificate  derived  from 
a  system  which  is  substantially  similar 
to  that  which  was  provided  for  in  the 
1969  International  Convention  on 
Tonnage  Measurement  of  Ships,  and 
which  contains  the  total  volume  or 
allows  for  the  direct  mathematical 
determination  of  total  volume).  Vessels 
without  such  total  volume  information 
shall  be  inspected  by  Canal  authorities 
who  shall  determine  an  appropriate 
volume  for  use  in  the  calculation  of  a 
PC/UMS  Net  Tonnage  of  such  vessels. 

(Existing  collections  of  information  are 
approv^  under  Office  of  Management  and 
Budget  (OMB)  control  number  3207-0001. 
Modifications  are  being  submitted  to  OMB 
for  approval) 

§  1 35.3  Determination  of  total  volume. 

(a)  The  determination  of  total  volume 
used  in  the  calculation  of  PC/UMS  Net 
Tonnage  shall  be  carried  out  by  the 
Panama  Canal  Commission.  In  so  doing, 
however,  the  Conunission  may  rely 
upon  total  volume  information  provided 
by  such  ofiicials  as  are  authorize  by 


national  governments  to  undertake 
surveys  and  issue  national  tonnage 
certificates.  Total  volume  information 
presented  at  the  Panama  Canal  shall  be 
subject  to  verification,  and  if  necessary, 
correction  insofar  as  may  be  necessary 
to  ensure  accuracy  to  a  degree 
acceptable  to  the  Panama  Canal 
Commission. 

(b)  The  Commission  may,  when  it  is 
deemed  necessary  to  verify  information 
contained  on  the  ITC  69,  require  the 
submission  of  additional  documents. 
Failure  to  submit  the  requested 
documentation  may  result  in  the 
Commission’s  developing  a  figure  that 
accurately  reflects  the  vessel’s  volume. 

(Existing  collections  of  information  are 
approved  under  Office  of  Management  and 
Budget  (OMB)  control  number  3207-0001. 
Modifications  are  being  submitted  to  OMB 
for  approval) 

§135.4  Administration  and  Interpretation 
of  rules. 

The  rules  of  measurement  provided  in 
this  part  shall  be  administered  and 
interpreted  by  the  Administrator  of  the 
Panama  Canal  Commission. 

Subpart  B — PC/UMS  Net  Tonnage 
Measurement 

§135.11  Tonnage. 

(a)  The  tonnage  of  a  ship  shall  consist 
of  PC/UMS  Net  Tonnage. 

(b)  The  net  tonnage  ^all  be 
determined  in  accordance  with  the 
provisions  of  the  regulations  in  this 
subpart. 

(c)  The  net  tonnage  of  novel  types  of 
craft  whose  constructional  features  are 
such  as  to  render  the  application  of  the 
provisions  of  the  regulations  in  this 
subpart  unreasonable  or  impracticable 
shall  be  determined  in  a  manner  which 
is  acceptable  to  the  Panama  Canal 
Commission. 

§  1 35.1 2  Definitions. 

(a)  Upper  deck  means  tlie  uppermost 
complete  deck  exposed  to  weather  and 
sea,  which  has  permanent  means  of 
weathertight  closing  of  all  openings  in 
the  weather  part  thereof,  and  below 
which  all  openings  in  the  sides  of  the 
ship  are  fitted  with  permanent  means  of 
watertight  closing.  In  a  ship  having  a 
stepped  upper  deck,  the  lowest  line  of 
the  expos^  deck  and  the  continuation 
of  that  line  parallel  to  the  upper  part  of 
the  deck  is  taken  as  the  upper  deck. 

(b)  Moulded  depth  means  the  vertical 
distance  measured  from  the  top  of  the 
keel  to  the  underside  of  the  upper  deck 
at  side. 

(1)  In  wood  and  composite  ships  the 
distance  is  measured  from  the  lower 
edge  of  the  keel  rabbet.  Where  the  form 
at  the  lower  part  of  the  midship  section 


is  of  a  hollow  character,  or  where  thick 
garboards  are  fitted,  the  distance  is 
measured  firom  the  point  where  the  line 
of  the  flat  of  the  bottom  continued 
inwards  cuts  the  side  of  the  keel. 

(2)  In  ships  having  rounded  gunwales, 
the  moulded  depth  shall  be  measured  to 
the  point  of  intersection  of  the  moulded 
lines  of  the  deck  and  side  shell  plating, 
the  lines  extending  as  though  the 
gunwales  were  of  angular  design. 

(3)  Where  the  upper  deck  is  stepped 
and  the  raised  part  of  the  deck  extends 
over  the  point  at  which  the  moulded 
depth  is  to  be  determined,  the  moulded 
depth  shall  be  measured  to  a  line  of 
reference  extending  from  the  lower  part 
of  the  deck  along  a  line  parallel  with  the 
raised  part. 

(c)  Breadth  or  moulded  breadth 
means  the  maximum  breadth  of  the 
ship,  measured  amidships  to  the 
moulded  line  of  the  frame  in  a  ship  with 
a  metal  shell  and  to  the  outer  surface  of 
the  hull  in  a  ship  with  a  shell  of  any 
other  material. 

(d)  Enclosed  spaces  mean  all  spaces 
which  are  bounded  by  the  ship’s  hull, 
by  fixed  or  portable  partitions  or 
bulkheads,  by  decks  or  coverings  other 
than  permanent  or  movable  awnings.  No 
break  in  a  deck,  nor  any  opening  in  the 
ship's  hull,  in  a  deck  or  in  a  covering 

of  a  space,  or  in  the  partitions  or 
bulkheads  of  a  space,  nor  the  absence  of 
a  partition  or  bulkhead,  shall  preclude 
a  space  from  being  included  in  the 
enclosed  spaco. 

(e)  Excluded  spaces  mean, 
notwithstanding  the  provisions  of 
paragraph  (d)  of  this  section,  the  spaces 
referred  to  in  paragraphs  .(e)(1)  to  (e)(5) 
of  this  section.  Excluded  spaces  shall 
not  be  included  in  the  volume  of 
enclosed  spaces,  except  that  any  such 
space  which  fulfills  at  least  one  of  the 
following  three  conditions  shall  be 
treated  as  an  enclosed  space: 

— ^The  space  is  fitted  with  shelves  or 
other  means  for  securing  cargo  or 
stores; 

— The  openings  are  fitted  with  any 
means  of  closure;  or 
— ^the  construction  provides  any 
possibility  of  such  openings  being 
closed: 

(l)(i)  A  space  witbin  an  erection 
opposite  an  end  opening  extending  from 
deck  to  deck  except  for  a  curtain  plate 
of  a  depth  not  exceeding  by  more  than 
25  millimeters  (one  inch)  the  depth  of 
the  adjoining  deck  beams,  such  opening 
having  a  breadth  equal  to  or  greater  than 
90  percent  of  the  breadth  of  the  deck  at 
the  line  of  the  opening  of  the  space. 

This  provision  shall  be  applied  so  as  to 
exclude  from  the  enclosed  spaces  only 
the  space  between  the  actual  end 
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opening  and  a  line  drawn  parallel  to  the 
line  or  face  of  the  opening  at  a  distance 
from  the  opening  equal  to  one-half  of 
the  width  of  the  deck  at  the  line  of  the 
opening  (Figure  1). 

In  the  figure: 

O  =  excluded  space 
C  =  enclosed  space 
I  =  space  to  be  considered  as  an 
enclosed  space 

Hatched-in  parts  to  be  included  as 
enclosed  spaces. 

B  =  breadth  of  the  deck  in  way  of  the 
opening 


In  ships  with  roimded  gunwales  the 
breadth  is  measured  as  indicated  in 
Figure  11  in  paragraph  (e)(5). 

(l)(ii)  Should  the  width  of  the  space 
because  of  any  arrangement  except  by 
convergence  of  the  outside  plating, 
become  less  than  90  percent  of  the 
breadth  of  the  deck,  only  the  space 
between  the  line  of  the  opening  and  a 
parallel  line  drawn  through  the  point 
where  the  athwartships  width  of  the 
space  becomes  equal  to,  or  less  than,  90 
percent  of  the  breadth  of  the  deck  shall 


be  excluded  from  the  volume  of 
enclosed  spaces.  (Figures  2,  3  and  4). 

In  the  figures: 

O  =  excluded  space 
C  =  enclosed  space 
I  =  space  to  be  considered  as  an 
enclosed  space  , 

Hatched-in  parts  to  be  included  as 
enclosed  spaces. 

B  =  breadth  of  the  deck  in  way  of  the 
opening. 

In  ships  with  rounded  gunwales  the 
breadth  is  measured  as  indicated  in 
Figure  11  in  paragraph  (e)(5). 
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Fig  2 


Fig  3 


(l)(iii}  Where  an  interval  which  is 
completely  open  except  for  bulwarks  or 
open  rails  separates  any  two  spaces,  the 
exclusion  of  one  or  both  of  which  is 
permitted  under  paragraphs  (e)(l)(i) 
and/or  (e)(l)(ii)  of  this  section,  such 
exclusion  shall  not  apply  if  the 
separation  betw'een  the  two  spaces  is 


less  than  the  least  half  breadth  of  the 
deck  in  way  of  the  separation.  (Figures 
5  and  6). 

In  the  figures: 

O  =  excluded  space  ' 

C  =  enclosed  space 
I  =  space  to  be  considered  as  an 
enclosed  space 


Hatched-in  parts  to  be  included  as 
enclosed  spaces. 

B  =  breadth  of  the  deck  in  way  of  the 
opening. 

In  ships  with  rounded  gunwales  the 
breadth  is  measured  as  indicated  in 
Figure  11  in  paragraph  (e)(5). 
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OPEN  RAILS  OR  BULWAH< 
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(2)  A  space  under  an  overhead  deck 
covering  open  to  the  sea  and  weather, 
having  no  other  connection  on  the 
exposed  sides  with  the  body  of  the  ship 
than  the  stanchions  necessary  for  its 


support.  In  such  a  space,  open  rails  or 
a  bulwark  and  curtain  plate  may  be 
Fitted  or  stanchions  fitted  at  the  ship’s 
side,  provided  that  the  distance  between 
the  top  of  the  rails  or  the  bulwark  and 


the  curtain,  plate  is  not  less  than  0.75 
meters  (2.5  feet)  or  one-third  of  the 
height  of  the  space,  whichever  is  the 
greater.  (Figure  7). 


WHICHEVER  IS 
THE  GREATER 


(3)  A  space  in  a  side-lo-side  erection 
directly  in  way  of  opposite  side 
openings  not  less  in  height  than  0.75 
meters  (2.5  feet)  or  one-third  of  the 
height  of  the  erection,  whichever  is  the 
greater.  If  the  opening  in  such  an 
erection  is  provided  on  one  side  only, 
the  space  to  be  excluded  from  the 
volume  of  enclosed  spaces  shall  be 


limited  inboard  from  the  opening  to  a 
maximum  of  one-half  of  the  breadth  of 
the  deck  in  way  of  the  opening.  (Figure 
8). 

In  the  figures: 

O  =  excluded  space 
C  =  enclosed  space 
]  =  space  to  be  considered  as  an 
enclosed  space 


Hatched-in  parts  to  be  included  as 
enclosed  spaces. 

B  =  breadth  of  the  deck  in  way  of  the 
opening. 

In  ships  with  rounded  gunwales  the 
breadth  is  measured  as  indicated  in 
Figure  11  in  paragraph  (e)(5). 
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(4)  A  space  in  an  erection 
immediately  below  an  uncovered 


opening  in  the  deck  overhead,  provided  weather  and  the  space  excluded  from 
that  such  an  opening  is  exposed  to  the 
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enclosed  spaces  is  limited  to  the  area  of 
the  opening.  (Figure  9). 
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ABCD^OPENt NG  IN  THE  DEC< 

SPACE  ABCDEFGH  SHALL 
BE  EXCLUDED  FROM 
ENCLOSED  SPACE 
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(5)  A  recess  in  the  boundary  bulkhead 
of  an  erection  which  is  exposed  to  the 
weather  and  the  opening  of  which 
extends  from  deck  to  deck  without 
means  of  closing,  provided  that  the 


interior  width  is  not  greater  than  the 
width  at  the  entrance  and  its  extension 
into  the  erection  is  not  greater  than 
twice  the  width  of  its  entrance.  (Figure 
10). 

In  the  figure; 


O  =  excluded  space 
C  =  enclosed  space  ‘ 

I  =  space  to  be  considered  as  an 
enclosed  space 

Hatched-in  parts  to  be  included  as 
enclosed  spacesr 
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(f)  Passenger  means  every  person 
other  than: 

(1)  The  master  and  the  members  of  the 
crew  or  other  persons  employed  or 
engaged  in  any  capacity  on  board  a  ship 
on  the  business  of  that  ship;  and 

(2)  A  child  imder  one  year  of  age. 

(g)  Weathertight  means  that  in  any  sea 
conditions  water  will  not  penetrate  into 
the  ship. 

§  135.13  Determination  of  PC/UMS  Net 
Tonnage. 

PC/UMS  Net  Tonnage  shall  be 
determined  as  follows: 

(a)  For  all  vessels  with  tolls  fixed  in 
accordance  with  §  133.1  (a)  or  (b)  of  this 
chapter,  rmless  subject  to  the 
transitional  relief  measures  established 


in  §  135.31  of  this  chapter,  the  formula 
for  determining  PC/UMS  Net  Tonnage 
is: 

PC/UMS  Net  Tonnage=K4(V)+K5(V) 
in  which  formula: 

(1) 

“K4”={0.25+[0.01xLogio(V)]}x0.830. 

(2)  “K5”=(Log,o(DA-19)]/{[Log,o(DA- 
16)1x17}.  If  the  number  of  passengers 
(N1+N2)  is  greater  than  100  or  DA  is 
equal  to  or  less  than  20.0  meters  then  Ks 

is  equal  to  zero. 

(3)  “V”=Total  volume  of  all  enclosed 
spaces  of  the  ship  in  cubic  meters  and 
is  identical  to  V  as  specified  in  the  1969 
International  Convention  on  Tonnage 
Measurement  of  Ships. 


(4)  "DA”  (Average  depth)=The  result 
of  the  division  of  the  Total  Volume  by 
the  product  of  the  length  in  meters 
multiplied  by  the  moulded  breadth  in 
meters.  DA=V/{LxMB). 

(5)  “L”  (Length)  is  defined  as  96 
percent  of  the  total  length  on  a  waterline 
at  85  percent  of  the  least  moulded  depth 
measured  from  the  top  of  the  keel,  or  the 
length  from  the  fore  side  of  the  stem  to 
the  axis  of  the  rudder  stock  on  that 
waterline,  if  that  be  greater.  In  ships 
designed  with  a  rake  of  keel,  the 
waterline  on  which  this  length  is 
measured  shall  be  parallel  to  the 
designed  waterline. 

(6)  Moulded  breadth  is  defined  in 
§  135.12(c). 
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(7)  Ni=number  of  passengers  in  cabins 
with  not  more  than  8  berths. 

(8)  N2=number  of  other  passengers. 

(9)  Ni+N2=total  number  of  passengers 
the  ship  is  permitted  to  carry  as 
indicated  in  the  ship’s  passenger 
certificate. 

(b)  For  vessels  subject  to  transitional 
relief  measures,  the  existing  Panama 
Canal  Net  Tonnage  as  specified  on  the 
certificate  issued  by  Panama  Canal 
Commission  shall  the  PC/UMS  Net 
Tonnage.  In  such  case,  the  formula  for 
determining  PC/UMS  Net  Tonnage  is: 
PC/UMS  Net  Tonnage  =  Panama  Canal 
Net  Tonnage. 

§  135.14  Change  of  PC/UMS  Net  Tonnage. 

(a)  Vessels  whose  PC/UMS  Net 
Tonnage  is  determined  in  accordance 
w'ith  §  135.13(a)  shall  have  a  new  PC/ 
UMS  Net  Tonnage  issued  if  “V” 
changes. 

(b)  A  vessel  w'hose  PC/UMS  Net 
Tonnage  is  determined  in  accordance 
with  §  135.13(b)  shall  retain  that 
tonnage  until  the  vessel  undergoes  a 
significant  structural  change  as  defined 
in  §  135.14(c).  In  the  event  of  a 
significant  structural  change,  the 
vessel’s  PC/UMS  Net  Tonnage  shall  be 
determined  in  accordance  with 

§  135.13(a). 

(c)  For  the  purposes  of  paragraph  (b) 
of  this  section,  significant  structural 
change  means  an  actual  change  of  at 
least  10  percent  in  the  total  volume  of 
the  vessel.  Vessels  without  comparative 
ITC  69  total  volumes,  or  other  suitable 
sources  of  total  volume  comparison, 
shall  have  a  fair  and  equitable  volume 
comparison  made  by  the  Commission  to 
determine  if  a  significant  structural 
change  has  occurred. 

§  135.15  Calculation  of  volumes. 

(a)  All  volumes  included  in  the 
calculation  of  PC/UMS  Net  Tonnage 
shall  be  measured,  irrespective  of  the 
fitting  of  insulation  or  the  like,  to  the 
inner  side  of  the  shell  or  structural 
boundary  plating  in  ships  constructed  of 
metal,  and  to  the  outer  surface  of  the 
shell  or  to  the  inner  side  of  structural 
boundary  surfaces  in  ships  constructed 
of  any  other  material. 

(b)  Volumes  of  appendages  shall  be 
included  in  the  total  volume. 

(c)  Volumes  of  spaces  open  to  the  sea 
may  be  excluded  from  the  total  volume. 

§135.16  Measurement  and  calculation. 

(a)  All  measurements  used  in  the 
calculation  of  volumes  shall  be  taken  to 
the  nearest  centimeter  or  one-twentieth 
of  a  foot.- 

(b)  The  volumes  shall  be  calculated  by 
generally  accepted  methods  for  the 
space  concerned  and  with  an  accuracy 
acceptable  to  the  Commission. 


(c)  The  calculation  shall  be 
sufficiently  detailed  to  permit  easy 
checking. 

Subpart  C— Warships,  Dredges  and 
Floating  Drydocks 

§  135.21  Warships,  dredges  and  floating 
drydocks  to  present  documents  stating 
displacement  tonnage. 

All  warships,  dredges  and  floating 
drydocks  shall  present  documents 
stating  accurately  the  tonnage  of 
displacement  at  each  possible  mean 
draft.  The  term  “warship”  means  any 
vessel  of  government  ownership  that  is 
being  employed  by  its  owners  for 
military  or  naval  purposes  and  shall 
include  armed  coast  guard  vessels  and 
vessels  devoted  to  naval  training 
purposes,  but  shall  not  include  naval 
auxiliary  vessels  such  as  tankers, 
ammunition  ships,  refrigerator  ships, 
repair  ships,  tenders  or  vessels  used  to 
transport  general  military  supplies. 
(Existing  collections  of  information  are 
approved  under  Office  of  Management 
and  Budget  (OMB)  control  number 
3207-0001.  Modifications  are  being 
.submitted  to  OMB  for  approval) 

§  135.22  Tolls  on  warships,  dredges  and 
floating  drydocks  levied  on  actual 
displacement 

The  toll  on  warships,  dredges  and 
floating  drydocks  shall  be  based  upon 
their  tonnage  of  actual  displacement  at 
the  time  of  their  application  for  passage 
through  the  Canal.  The  actual 
displacement  of  these  vessels  shall  be 
determined  in  a  manner  acceptable  to 
the  Commission  and  shall  be  expressed 
in  tons  of  2240  pounds.  Should  any  of 
these  vessels  not  have  on  board 
documents  from  which  the 
displacement  can  be  determined. 
Commission  officials  may  use  ai!) 
practicable  method  to  determine  the 
displacement  tonnage  for  assessment  of 
tolls. 

Subpart  D — ^Transitional  Relief 
Measures 

§  1 35.31  Transitional  relief  measures. 

Transitional  relief  measures  as 
specified  in  §  135.13(b)  shall  be  applied 
to  a  vessel  which  has  made  a  transit  of 
the  Panama  Canal  between  March  23, 
1976  and  September  30. 1994,  inclusive, 
and  has  not  had  a  significant  structural 
change  as  defined  in  §  135.14(c)  since 
the  last  transit  during  the  above  period. 
Any  significant  structural  change  made 
after  the  granting  of  transitional  relief 
measures  shall  disqualify  a  vessel  for 
further  relief,  and  the  vessel  shall  be 
handled  in  accordance  with  the 
provisions  of  §  135.13(a).  Transitional 
relief  measures  are  applied  to  the  vessel 


during  its  entire  active  service  life  as 
long  as  the  vessel  does  not  undergo  a 
significant  structural  change.  Vessels 
subject  to  transitional  relief  measures 
shall  present  their  existing  Panama 
Canal  Tonnage  Certificate  on  their  first 
transit  after  September  30. 1994.  Vessels 
subject  to  relief  measures  shall  not  be 
required  to  present  an  ITC  69  or  any 
other  total  volume  certification. 

(Existing  collections  of  information  are 
approved  under  Office  of  Management 
and  Budget  (OMB)  control  number 
3207-0001.  Modifications  are  being 
submitted  to  OMB  for  approval) 

Subpart  E — Alternative  Method  for 
Measurement  of  Vessels 

§  1 35.41  Measurement  of  vessels  when 
volume  information  is  not  available. 

When  an  ITC  69  or  suitable  substitute 
is  not  presented  or  the  certificate  or 
substitute  presented  does  not  have  an 
accuracy  acceptable  to  the  Commission, 
vessels  shall  be  measured  in  a  manner 
which  includes  the  entire  cubical 
contents  as  required  by  the  definition  of 
total  volume  and  enclosed  spaces.  The 
Commission  shall  endeavor  to 
determine  an  accurate  total  volume  of 
the  vessel  using  the  best  information 
available  at  the  time  of  the 
determination.  The  total  volume  shall 
be  calculated  by  generally  accepted 
methods  for  the  space  concerned  and 
with  an  accuracy  acceptable  to  the 
Commission. 

§  1 35.42  Measurement  of  vessels  when 
tonnage  cannot  be  otherwise  ascertained. 

(a)  Vessels  without  an  ITC  69.  a 
suitable  substitute  or  documentation 
from  which  to  calculate  total  volume 
shall  be  measured  as  follows: 

(1)  The  volume  of  structures  above  the 
upper  deck  may  be  determined  by  any 
accepted  method  or  combination  of 
methods.  These  methods  include  but  are 
not  limited  to  simple  geometric 
formulas,  Simpson’s  rules,  and  other 
standard  mathematical  formulas.  If 
special  procedxu^s  are  used,  they 
should  be  identified.  In  all  cases, 
measurements  and  calculations  should 
be  sufficiently  detailed  to  permit  easy 
review. 

(2)  The  volume  of  the  hull  below  the 
upper  deck  (UDV)  shall  be  determined 
as  follows: 

(i)  The  formula: 

UDV=(0.91  X  ((LOAxMB)  x  (D- 
SLD)])+(SLDISP/1.025) 

Where: 

UDV=Total  volume  of  all  enclosed 
spaces  below  the  upper  deck  in 
cubic  meters. 

LOA=The  Length  overall,  i.e.,  the  length 
of  the  ship  in  meters  from  the 
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foremost  to  the  aftermost  points, 
including  a  bulbous  bow  if  present. 
MB=Moulded  breadth  in  meters  as 
deftned  in  §  135.12(c). 

E)=Moulded  depth  in  meters  as  defined 
in  §  135.12(b). 

SLD=Summer  loaded  draft  (in  meters) 
i.e.,  the  maximum  depth  to  which 
the  vessel’s  hull  may  be  immersed 
when  in  a  summer  zone. 
SLDISP=Summer  loaded  displacement, 
i.e.,  the  actual  weight  in  metric  tons 
of  the  water  displaced  by  the  vessel 
when  immersed  to  her  SLD. 

(ii)  If  §  135.42(a)(2)(i)  proves 
unworkable,  the  total  volume  of  the  hull 
below  the  upper  deck  shall  be 
determined  by  multiplying  the  product 
of  the  LOA,  MB  and  D  by  the 
appropriate  coefficient  listed  in  the 
following  table: 


LOA  in  meters 

Coeffi¬ 

cient 

0to30  . 

.7150 

>30  to  60  . . . 

.7250 

>60  to  90  . 

.7360 

>90  to  120  . 

.7453 

>120  to  150  . 

.7328 

>150  to  180  . 

.7870 

>180  to  210  . 

.8202 

>210  to  240  . 

.7870 

>240  to  270  . 

.7328 

>270  . 

.7453 

(3)  The  total  volume  of  a  vessel  is  the 
sum  of  the  volume  of  the  structures 
above  the  upper  deck  as  determined  in 
accordance  with  §  135.42(a)(1)  and  the 
volume  of  the  hull  below  the  upper 
deck  as  determined  in  accordance  with 
§  135.42(a)(2)  (i)  or  (ii). 

(b)  Vessels  which  have  had  their  total 
volume  determined  in  accordance  with 
§  135.41  or  this  section  may  apply  for 
readmeasurement  when  they  have  a 
new  or  corrected  ITC  69,  a  suitable 
substitute  or  present  documentation 
sufficient  to  calculate  total  volume. 

Dated:  July  7, 1994. 

Giiberto  Guardia  F., 

Administrator,  Panama  Canal  Commission. 
IFR  Doc.  94-17331  Filed  7-15-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH14-1-6483;  A-1-FRL-6014-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Enhanced  Inspection  and 
Maintenance  in  Hillsborough, 
Merrimack,  Rockingham,  and  Strafford 
Counties 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  action,  EPA  proposes 
to  conditionally  approve  or,  in  the 
alternative,  disapprove  the  New 
Hampshire  Enhanced  Inspection  and 
Maintenance  (I/M)  State 
Implementation  Plan  (SIP)  which  was 
submitted  to  EPA  for  approval  on  March 

1. 1994.  April  20, 1994,  and  April  28, 

1994.  These  submittals  were 
supplemented  by  letters  dated  May  19, 
1994  and  June  28, 1994  providing 
additional  information  and  speciftc 
assurances  regarding  changes  New 
Hampshire  is  making  to  the  program 
and  stating  the  State’s  intent  to  submit 
further  information  to  EPA  by  August 

19. 1994.  The  content  of  the  State’s 
letters  is  described  in  detail  in  this 
notice.  If  such  information  is  submitted 
for  inclusion  in  the  SIP  on  or  before  that 
date,  EPA  proposes  to  conditionally 
approve  the  New  Hampshire  I/M  SIP.  If 
such  information  is  not  submitted  by 
August  19, 1994,  EPA  proposes  to 
disapprove  the  SIP.  Since  the  August 
19, 1994  submittal  will  not  be  included 
in-the  docket  for  this  notice  in  time  to 
provide  adequate  public  review  and 
comment  during  the  normal  comment 
period,  the  comment  period  will  remain 
open  only  for  comments  concerning  the 
August  19, 1994  submittal  until  August 

29. 1994.  Conditional  approval  is  based 
on  the  state’s  commitment  to  satisfy 
specified  conditions  by  July  29, 1995.  If 
such  conditions  are  not  met  by  July  29, 

1995,  the  conditional  approval 
automatically  will  convert  to  a 
disapproval. 

New  Hampshire  submitted  this  I/M 
SIP  revision  to  EPA  to  satisfy  the 
requirements  of  sections  182(b)(4), 
182(c)(3)  and  184(b)(1)(A)  of  the  Clean 
Air  Act,  and  EPA’s  I/M  rule  at  40  CFR 
Part  51,  Subpart  S.  These  SIP  revisions 
will  require  vehicle  owners  to  comply 
with  the  New  Hampshire  I/M  program 
in  four  New  Hampshire  counties  that 
are  part  of  the  Northeast  Ozone 
Transport  Region  namely,  Hillsborough, 
Merrimack,  Rockingham  and  Strafford. 


This  action  is  being  taken  under  Section 
110  of  the  Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  August  17, 1994.  Only  public 
comments  on  the  submittal  due  on 
August  19, 1994  by  the  state  of  New 
Hampshire  may  be  received  after  August 
17, 1994  but  not  later  than  August  29, 
1994.  Public  comments  on  these 
documents  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revision. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  New  England  Region,  JFK 
Federal  Bldg.  (AAA),  Boston,  MA 
02203.  Copies  of  the  State  submittal  and 
EPA’s  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  hy  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency,  New 
England  Region,  One  Congress  Street, 
10th  floor,  Boston,  MA  and  the  New 
Hampshire  Department  of 
Environmental  Services,  Air  Resources 
Division,  64  North  Main  Street, 

Concord,  NH  03302-2033. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  X.  Hagerty,  (617)  565-3224. 

SUPPLEMENTARY  INFORMATION: 

/.  Clean  Air  Act  Bequirements 

The  Clean  Air  Act,  as  amended  in 
1990  (CAA  or  Act),  requires  certain 
States  to  revise  and  improve  existing  1/ 
M  programs  or  implement  new  ones.  All 
ozone  nonattainment  areas  classified  as 
moderate  or  worse  must  implement  a 
basic  or  enhanced  I/M  program 
depending  upon  its  nonattainment 
classification,  regardless  of  previous 
requirements.  In  addition.  Congress 
directed  the  EPA  in  section  182(a)(2)(B) 
to  publish  updated  guidance  for  State  1/ 
M  programs,  taking  into  consideration 
findings  of  the  Administrator’s  audits 
and  investigations  of  these  programs. 
The  States  must  then  incorporate  this 
guidance  into  the  SIP  for  all  areas 
required  by  the  Act  to  have  an  I/M 
program.  Metropolitan  statistical  areas 
with  populations  of  100,000  or  more 
that  are  within  the  Northeast  Ozone 
Transport  Region  are  required  to  meet 
EPA  guidance  for  enhanced  I/M 
programs. 

II.  Background 

The  EPA  has  designated  three  areas  as 
nonattainment  for  ozone  in  the  State  of 
New  Hampshire.  The  New  Hampshire 
portion  of  the  Boston-Lawrence-Salem 
Consolidated  Metropolitan  Statistical 
Area  is  classified  serious  for  ozone,  the 
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Portsmouth-Dover-Rochester 
Metropolitan  Statistical  Area  (MSA)  also 
is  classified  serious  for  ozone,  and  &e 
Manchester  MSA  is  classified  maa^inal 
for  ozone.  The  designations  for  ozone 
were  published  in  the  Federal  Register 
(FR)  on  November  6, 1991  (56  FR  56694) 
and  November  30, 1992  (57  FR  56762) 
and  have  been  codified  in  the  Code  of 
Federal  Regulations  (CFR)  at  40  CFR 
sections  81.300-81.437.  Based  on  these 
nonattainment  designations,  an 
enhanced  1/M  program  is  required  in 
Hillsborough,  Rockingham,  Strafford.  In 
addition,  these  MSAs  have  populations 
of  over  100,000  or  more  and  are 
included  in  the  Ozone  Transport 
Region.  Although  parts  of  Merrimack 
County  are  in  the  Manchester  MSA.  the 
county  could  be  exempted  since,  in 
New  England,  MSAs  are  defined  by 
town,  not  by  cmmty  and  more  than  fifty 
ercent  of  the  MSA  population  would 
e  in  the  I/M  program  and  the 
population  dei.sity  is  less  than  200 
persons  per  square  mile.  Under  EPA’s  1/ 
M  rule  40  CFR  51.350(b)(1)  such 
portions  of  Merrimack  county  are  not 
required  to  implement  I/M.  However,  all 
of  Merrimack  County  is  induded  to 
generate  emission  reducdons  which 
may  be  used  as  offsets  or  trading  credits. 

By  this  action,  EPA  is  proposing  to 
conditionally  approve  and  in  the 
alternative,  disapprove  the  New 
Hampshire  1/M  SIP  revision.  EPA  has 
reviewed  the  State  submittals  against 
the  statutory  requirements  und^  the 
Act  and  for  consistency  with  EPA 
regulations.  In  letters  dated  May  19, 
1994  and  Jvme  28, 1994,  New 
Hampshire  indicated  its  intent  to 
address  a  number  of  outstanding  issues 
discussed  forthor  in  this  notice  and  to 
submit  necessary  revisions  to  EPA  by 
August  19, 1994.  If  such  revisions  are 
submitted  in  a  timely  manner,  are 
condstent  with  this  notice  and  folly 
meet  the  requirements  of  the  1/M  rule, 
EPA  will  conditionally  approve  the  SIP. 
Three  parts  of  the  program,  on-road 
testing,  compliance  via  diagnostic 
inspection,  and  enforcemrat  against 
inspectors  require  more  time  to  resolve 
and  provide  the  basis  for  today’s 
proposed  conditional  approvaL  As 
requested  by  New  Hampshire,  the  state 
will  have  until  July  29, 1995  to  sifomit 
these  revisions  to  address  these  three 
areas.  If  such  revisions  are  submitted  by 
that  date,  folfiU  the  conditions  set  forth 
in  this  notice,  and  fully  me^  the 
requirements  of  the  I/M  rule,  the  state 
will  have  met  the  specified  conditions 
and  the  1/M  SIP  will  be  folly  approved. 
A  summary  of  Q*A‘s  analysis  is 
provided  below.  In  addition,  mc»e 
detailed  support  for  conditionally 


approving  the  State  submittal  is 
contained  in  die  technical  support 
document  (TSDJ,  dated  June  28, 1994, 
which  is  available  from  the  New 
England  Regicmal  Office,  listed  above. 

On  November  5, 1992  (57  FR  52950), 
EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  ser^ions  182  and  187  of  the 
Act.  The  1/M  regulation  was  codified  at 
40  CFR  Part  51,  Subpart  S,  and  requires 
States  to  submit,  by  November  15, 1993, 
an  I/M  SIP  revision  including  all 
necessary  legal  authority  and  the  items 
specified  in  40  CFR  51.350  (a)(1) 
through  51.373. 

Ill.  State  Submittal 

On  March  1, 1994.  April  20. 1994,  and 
April  28, 1994,  the  State  of  New 
Hampshire  submitted  an  I/M  SIP  for  its 
three  nonattainment  areas.  Public 
hearings  for  the  submittals  were  held  on 
January  5  and  6, 1994,  for  the  March  1, 
1994  ^  submittal,  and  on  March  8, 

1994  for  the  April  20, 1994  SIP 
submittaL  The  April  28, 1994  submittal 
contained  only  administrative  materials 
to  supplement  the  April  20  submissioa. 
EPA  submitted  writtmi  comments  to  the 
state  on  March  18, 1994.  EPA’s  primary 
comments  concerned  the  State’s 
modeling  analysis  demonstratir^ 
achievement  of  the  performance 
standard,  and  the  motorist  cmnpliance 
enforcement  program.  In  lettms  dated 
May  19. 1994  and  June  28, 1994,  the 
state  c^reed  to  submit  by  August  19. 

1994  additional  information  to  address 
these  and  other  areas  idmitified  in  this 
notice  and  discussed  further  below. 

The  submittals  provide  for  the 
implementation  of  an  enhanced  1/M 
program  in  four  counties  in  New 
Hampshire  beginning  on  January  1, 

1995.  New  Hampshire  vrill  be 
implementing  a  biennial,  test-only  I/M 
program  meeting  the  requirements  of 
the  I/'M  performance  standard  and  other 
requirements  contained  in  EPA’s  I/M 
rule.  Testing  will  be  overseen  by  the 
New  Hampshire  £)epartment  of  Safety 
(NHDOS)  and  the  New  Hampshire 
Department  of  Environmmital  Services 
(NHDES),  with  actual  testing  done  by  a 
contractor.  Othor  aspects  of  the  New 
Hampshire  1/M  program  include:  testing 
of  1968  and  later  li^t  duty  vehicles  and 
trucks,  and  heavy  duty  trucks, 
evaporative  emission  testing  for  1975 
and  later  model  year  vehicles,  a  test  fee 
to  ensure  the  State  has  adequate 
resources  to  implement  the  program, 
enfmoement  by  registration  suspension, 
a  repair  effectiveness  program, 
omtractual  requirements  finr  testing 
convraiience,  quality  assurance,  data 
collection,  minimum  expenditure,  time 
extension  and  hmdship  waivers. 


repoitii^  test  equipment  and  test 
procedure  specifications,  public 
information  and  consumer  protection, 
inspector  training  and  certification,  and 
penalties  against  inspects 
incompetence.  In  addition,  the 
enhanced  1/M  program  will  include: 
IM240  testing  for  1981  and  newer 
v^icles,  an  on-road  testing  program, 
and  emission  recall  enforcement.  A 
section-by-section  analysis  of  how  the 
New  Hampshire  I/M  program  meets  the 
SIP  requirements  of  the  federal  I/M  rule 
is  provided  below. 

A.  Applicability 

Under  EPA’s  I/M  rule,  the  SIP  miist 
describe  the  applicable  areas  in  detail 
and,  consistent  with  40  CFR  Section 
51.372,  must  include  legal  authority 
necessary  to  establish  pit^ram 
boundaries  and  implemmit  the  program. 

The  New  Hampshire  1/M  legislation 
in  Chapter  353  of  the  Laws  of  1993 
specifies  that  vehicles  registered  in 
Hillsborough,  Merrimaek,  Rockingham, 
and  Straffo^  counties  be  subject  to  an 
enhanced  I/M  program. 

EPA’s  I/M  regulation  requires  that  the 
state  program  ^all  not  terminate  prior 
to  the  attaiiunent  deadline  far  each 
applicable  area.  Hie  New  Hampshire 
program  has  no  svmset  date. 

B.  Enhanced  1/M  Performance  Standard 

Under  EPA’s  I/M  rule,  an  I/M  SIP 

must  meet  the  enhanced  I/M 
performance  standard  for  pollutants  that 
cause  the  affected  area  to  cmne  imd^  1/ 
M  requiremmits.  The  pmfonnance 
standard  sets  an  emission  reduction 
target  that  must  be  met  by  a  (Hrograra  in 
order  for  the  SIP  to  be  approvable.  The 
SIP  also  must  provide  t^t  the  program 
will  meet  the  performance  standard  in 
actual  operation,  with  provisicms  for 
appropriate  adjustments  if  the  standard 
is  not  met. 

New  Hampshire  has  submitted  a 
modeling  demonstraticm  using  the  EPA 
computor  model  MOBILE5a  showing 
that  the  enhanced  performance  standard 
will  be  met  This  demonstration  will 
need  to  be  revised  since  the 
assumptions  for  gasoline  Reid  Vapor 
Pressure  (RVP)  and  vehicle  refueling 
emissicHis  used  in  the  model  program 
were  not  the  same  as  those  u^d  in  the 
New  Hampshire  proposed  program.  In 
addition,  the  State  used  national  average 
vehicle  age  data  because  the  existing 
registration  data  is  believed  to  be 
unreliable,  and  the  State  assumed  a  99% 
compliance  rate  and  waiver  rate  of  1%. 
EPA  agreed  to  allow  the  use  of  national 
vehicle  age  data  but  questioned  the  use 
of  the  99%  compliance  and  1%  waiver 
rates  given  the  imreliable  registration 
model  year  data  and  the  lade  of  an 
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adequate  description  of  the  motorist 
enforcement  system.  EPA  believes  that  a 
96%  compliance  rate  and  3%  waiver 
rate  are  achievable  for  a  well  operated 
program,  but  rates  in  excess  of  these 
require  measures  which  go  beyond 
normal  enforcement  and  quality  control 
measures.  EPA  has  evaluated  these 
matters  and  determined  that  the 
program  will  meet  the  performance 
standard  with  the  correct  RVP  and 
vehicle  refueling  emissions  assumptions 
and  with  either  a  99%  compliance  rate 
and  1%  waiver  rate  or  with  the  rates 
provided  in  EPA’s  I/M  rule,  namely,  a 
96%  compliance  rate  and  a  3%  waiver 
rate.  In  a  letter  dated  May  19, 1994,  the 
State  agreed  to  reconsider  the 
compliance  and  waiver  rates  and  submit 
additional  information  by  August  19, 
1994  justifying  these  rates,  or  revising 
them  to  lower  rates.  At  a  minimum,  the 
state  intends  to  meet  a  96%  compliance 
rate  and  3%  waiver  rate  as  required  by 
the  EPA  rule. 

New  Hampshire  has  submitted  a 
separate  SIP  submittal  for  the  15%  rate 
of  progress  demonstration  required  by 
the  Act.  That  SIP  is  being  evaluated  by 
EPA  and  will  be  discussed  in  a  separate 
Federal  Register  notice.  Any 
implications  of  New  Hampshire’s 
decision  on  compliance  and  waiver 
rates  on  their  15%  rate  of  progress  SIP 
will  be  discussed  in  that  notice. 

C.  Network  Type  and  Program 
Evaluation 

Under  EPA’s  I/M  rule,  the  SIP  must 
include  a  description  of  the  network  to 
be  employed,  the  required  legal 
authority,  and,  in  the  case  of  areas 
making  claims  for  case-by-case 
equivalency,  the  required 
demonstration.  Also,  for  enhanced  I/M 
areas,  the  SIP  must  include  a 
description  of  the  evaluation  schedule 
and  protocol,  the  sampling 
methodology,  the  data  collection  and 
analysis  system,  the  resources  and 
personnel  for  evaluation  and  related 
details  of  the  evaluation  program,  and 
the  legal  authority  enabling  the 
evaluation  program. 

New  Hampshire  has  chosen  to 
implement  a  test-only  I/M  network 
program  design  utilizing  a  contractor  to 
implement  the  insp>ection  portion  of  the 
program.  Legal  authority  contained  in 
Chapter  353  of  the  Laws  of  1993 
authorizes  the  NHDOS  to  implement 
this  contractor  operated  test-only 
program  and  conduct  the  program 
evaluation.  The  contractor  will  be 
required  to  use  a  computer  program  to 
randomly  select  0.1%  of  the  vehicles  for 
evaluation  testing.  The  state  has 
indicated  in  the  May  19, 1994  letter  that 
these  tests  will  be  monitored  by  either 


a  NHDOS  referee  at  the  station,  the 
station  manager,  or  a  representative  of 
the  NHDES.  The  required  data  will  be 
collected  by  the  contractor.  NHDES  will 
analyze  this  data' with  the  resources 
assigned  to  the  program. 

The  May  19, 1994  letter  also  indicates 
that  the  August  19, 1994  submittal  will 
include  provisions  with  appropriate 
penalties  in  the  contract  to  bar 
employees  of  the  contractor  from 
referring  motorists  to  particular  repair 
shops. 

D.  Adequate  Tools  and  Resources 

Under  EPA’s  I/M  rule,  the  SIP  must 
include  a  description  of  the  resources 
that  will  be  used  for  program  operation 
and  must  discuss  how  the  performance 
standard  will  be  met  including:  (1)  a 
detailed  budget  plan  describing  the 
source  of  funds  for  personnel,  program 
administration,  program  enforcement, 
purchase  of  necessary  equipment  (such 
as  vehicles  for  undercover  audits),  and 
other  requirements  discussed 
throughout,  for  the  period  prior  to  the 
next  biennial  self-evaluation  required  by 
the  Federal  1/M  rule,  and  (2)  a 
description  of  personnel  resources,  the 
number  of  personnel  dedicated  to  overt 
and  covert  auditing,  data  analysis, 
program  administration,  enforcement, 
and  other  necessary  functions  and  the 
training  attendant  to  each  function. 

Within  the  New  Hampshire  I/M  SIP 
revision.  Chapter  353  of  the  New 
Hampshire  Laws  of  1993  authorizes  the 
collection  of  $2.75  in  addition  to  the 
cost  of  each  inspection  to  cover  the 
administration,  oversight,  and 
enforcement  of  the  I/M  program.  The 
SIP  narrative  describes  the  budget, 
staffing  support,  and  equipment  needed 
to  implement  the  program.  The  State 
expects  to  dedicate  a  staff  of  12.5  full¬ 
time  equivalent  employees  to  support 
the  program.  EPA  is  concerned  that  the 
resources  identified  may  not  be 
sufficient  to  administer  and  oversee  the 
program  properly.  The  resources 
identified  are  significantly  lower  than 
resources  other  states  have  planned 
which  will  be  implementing  programs 
of  approximately  the  same  size.  EPA 
will  monitor  the  program  closely  during 
the  first  year  to  determine  if 
administration,  enforcement  and 
oversight  are  adequate.  The  submittal 
also  calls  for  audit  gases  (gases  used  to 
calibrate  emission  analyzers)  for  state 
audits  to  be  supplied  by  the  contractor. 
These  gases  should  be  independently 
named.  In  its  letter  dated  Jime  28, 1994 
the  state  has  agreed  to  have  audit  gases 
independently  named  by  sending  them 
to  EPA.  EPA  will  also  ensure  that  this 
requirement  is  met  during  audits  of  the 
New  Hampshire  program. 


E.  Test  Frequency  and  Convenience 

Under  EPA’s  I/M  rule,  the  SIP  must 
describe  the  test  schedule  in  detail, 
including  the  test  year  selection  scheme 
if  testing  is  other  than  annual.  Also,  the 
SIP  must  include  the  legal  authority 
necessary  to  implement  and  enforce  the 
test  frequency  requirement  and  explain 
how  the  test  fi^quency  will  be 
integrated  with  the  enforcement 
process.  In  addition,  in  enhanced  I/M 
programs,  the  SIP  must  demonstrate  that 
the  network  of  stations  providing  test 
services  is  sufficient  to  insure  consumer 
convenience  including  short  waiting 
times  to  get  a  test  and  short  driving 
distances  to  get  to  a  test  center. 

The  New  Hampshire  SIP  requires 
biennial  inspections  for  all  subject 
motor  vehicles  that  are  at  least  one  year 
old.  The  inspections  will  be  conducted 
on  odd  or  even  years  corresponding  to 
the  model  year  of  the  vehicle  and  timed 
with  the  registration  process  explained 
in  the  SIP.  The  authority  for  the 
enforcement  of  the  testing  frequency  is 
contained  in  the  Chapter  353  of  the 
Laws  of  1993.  Short  waiting  times  and 
short  driving  distances  relating  to 
network  design  are  required  by  Chapter 
353  and  are  addressed  in  the  RFP  and 
will  be  required  of  the  chosen  contractor 
under  the  contract.  The  State  is 
requiring,  by  contract,  a  15  minute 
average  waiting  time  and  short  driving 
distances  such  that  80%  of  the  vehicle 
population  is  located  within  five  miles 
of  an  inspection  facility,  and  95%  of  the 
vehicle  population  is  located  within 
twelve  miles  of  an  inspection  facility. 

F.  Vehicle  Coverage 

Under  EPA’s  I/M  rule,  the  SIP  must 
include  a  detailed  discription  of  the 
number  and  types  of  vehicles  to  be 
covered  by  the  program,  and  a  plan  for 
identifying  vehicles,  including  vehicles 
that  are  routinely  operated  in  the  area 
but  may  not  be  registered  in  the  area. 
Also,  the  SIP  must  include  a  description 
of  any  special  exemptions  authorized  by 
the  program,  along  with  an  estimate  of 
the  percentage  and  number  of  affected 
vehicles.  Such  exemptions  need  to  be 
accoimted  for  in  the  emission  reduction 
analysis.  In  addition,  the  SIP  must 
include  the  legal  authority  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement. 

The  New  Hampshire  program 
includes  coverage  of  all  1968  and  newer 
model  year  gasoline  powered  light-duty 
vehicles  and  light-duty  and  heavy-duty 
trucks,  registered,  or  required  to  be 
registered,  within  the  a^ve-mentioned 
four  county  area,  and  of  fleets  primarily 
operated  within  an  I/M  program  area. 
Vehicles  will  be  identified  by  the 
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NHDOS  vehicle  registration  database. 

Tire  NHDOS  cwnputer  system  and 
registraticm  data  ^se  ne^s  to  be 
u^ated.  fai  its  letter  dated  May  19, 1994 
New  Hampshire  stated  it’s  intenticm  to 
update  this  information  with  a  table  of 
subject  vehicles  by  model  year  by 
August  19, 1994.  Diesels,  motorcycles 
and  vehicles  over  26,000  lbs  Gross 
Vehicle  Weight  Rating  GVWR  are 
exempt  bom  the  emission  testing 
program.  Legal  authority  for  the  vehicle 
coverage  is  contained  in  the  New 
Hampshire  Chapter  353  of  the  Laws  of 
1993. 

G.  Test  Procedures  and  Standards 

Under  EPA*s  I/M  rule,  the  SEP  must 
include  a  description  of  each  test 
procedure.  The  SIP  also  needs  to 
include  the  rule,  ordinance  or  law 
describing  and  establishing  the  test 
procedures. 

The  New  Hampshire  I/M  SIP  requires 
1M240  (transient)  testing  in  accordance 
with  EPA’s  guidance  document  entitled, 
“High-Tech  1/M  Test  Procedures. 
Emission  Standards,  Quality  Control 
Requirements,  and  Equipment 
Specifications’*  dated  April  1994 
(Technical  Guidance).  New  Hampshire 
referenced  an  older  version  of  this 
document  but  in  its  May  19, 1994  letter 
to  EPA  cxmHrmed  that  ^  state  already 
has  notified  potential  vendors  rd  this 
change  through  the  April  25, 1994 
communication  the  state  advised  all 
potential  contractors  that  the  most 
recent  version  of  EPA  specifications  and 
guidelines  should  be  used.  The  State 
requires  IM240  and  evaporative  purge 
tests  on  1981  and  later  model  year 
vehicles  up  to  and  including  10,000  lbs 
gross  vehicle  weight  rating  (GWVR).  All 
1968  thru  1980  vehicles  up  to,  and 
including,  10,000  lbs  GVWR  and  all 
1968  and  newer  vehicles  10,001-26,000 
lbs  will  be  tested  with  a  two-speed  test. 
All  1979  and  newer  vehicles  will 
receive  a  pressure  test.  A  visual 
tampering  inspection  will  be  conducted 
on  all  1975  and  newer  vehicles. 

The  test  procedrues  are  authorized  by 
Chapter  353  of  NH  Laws  of  1993  and 
further  defined  in  the  NHEKDS  Enhanced 
Emissions  Inspection  and  Maintenance 
Program  Rules  (NH  Enhanced  I/M 
Rules).  The  May  19, 1994  letter  staled 
that  the  State  will  establish  the 
cutpoints  necessary  to  achieve  a  20% 
stringency  rate  for  vehicles  being  idle 
tested  in  1999.  The  need  to  revise  the 
final  cutpoints  will  be  assessed  once 
actual  test  data  is  available  from  the 
New  Hampshire  program.  The  results  of 
such  assessment  could  require  revision 
of  the  State’s  regulations  prior  to  the 
1999  testing  cycle. 


H.  Test  Equipment 

Under  EPA's  I/M  rule,  the  SIP  must 
include  written  technical  specifications 
for  all  test  equipment  used  in  the 
program  and  mitst  address  eadi  of  the 
requirements  in  40  CFR  51.358.  The 
specifications  must  describe  die 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

The  New  Hampshire  I/M  SIP  requires 
the  use  of  the  equipment  specifications 
in  EPA’s  Technical  Guidance.  As 
previously  stated.  New  Hampshire 
referenced  an  older  verskxi  of  this 
document  but  updated  the  reference  in 
the  State’s  May  19, 1994  letter  to  EPA. 
The  New  Hampshire  SIP  and  RFP 
address  the  requirements  in  40  CFR 
51.358  and  include  descriptions  of 
performance  features  and  functional 
characteristics  of  the  computerized  test 
systems.  The  necessary  test  equipment, 
required  features,  and  acceptance 
testing  criteria  are  mandat^  by  contract 
through  the  RFP. 

I.  Quality  Qxitrol 

Under  EPA’s  I/M  rule,  the  SIP  must 
indude  a  description  of  quality  control 
and  recordkeeping  procedures.  Hie  SIP 
must  include  the  procedures  manual, 
rule,  and  ordinance  or  law  describing 
and  establishing  quality  control 
procedures  and  requirements. 

The  New  Hampshire  I/M  SIP  narrative 
and  RFP  contain  descriptions  and 
requirements  establidiing  die  quality 
control  procedures  in  accordance  with 
the  Federal  I/M  rule.  These 
requirements  will  help  ensure  that 
equipment  calibrations  are  properly 
performed  and  recorded  and  that 
compliance  document  security  is 
maintained.  The  quality  control 
procedures  manual  will  be  developed  as 
part  of  the  contract  and  is  required  by 
New  Hampshire  in  the  RFP.  New 
Hampshire’s  May  19, 1994  letter  to  EPA 
states  its  intent  to  follow  specifications 
for  quality  control  per  EPA’s  Technical 
Guidance.  The  August  19, 1994 
submittal  will  address  this. 

J.  Waivers  and  Compliance  via 
Diagnostic  Inspection 

Under  EPA’s  I/M  rule,  the  SIP  must 
include  a  maximum  waiver  rate 
expressed  as  a  percentage  of  initially 
failed  vehicles.  This  waiver  rate  is  used 
for  estimating  emission  reduction 
benefits  in  the  modeling  analysis.  Also, 
the  State  m\ist  take  corrective  actiem  if 
the  waiver  rate  exceeds  that  estimated 
in  the  SIP  or  revise  the  SIP  accordingly 
and  the  emission  reductions  claimed.  In 
addition,  the  SIP  must  describe  the 


waiver  criteria  and  procedures, 
including  cost  limits,  quality  assurance 
methods  and  measures,  and 
administration.  Lastly,  the  SIP  must 
include  the  necessary  legal  authority, 
ordinance,  or  rules  to  issiie  waivers,  set 
and  adjust  cost  limits  as  r^uired,  and 
carry  out  any  other  functions  necessary 
to  administer  the  waiver  system, 
including  enforcement  of  the  waiver 
provisions.  Cost  limits  for  the  minimum 
expenditure  waivers  must  be  in 
acccH'dance  with  the  CAA  and  EPA’s 
I/M  rule. 

In  the  New  Hampshire  1/M  SIP 
revision,  legal  authority  for  waivers  is' 
set  forth  in  ChaptOT  353  of  the  Laws  of 
1993.  Consistent  with  EPA’s  I/M  rule, 
waiver  cost  limits  are  establishe(f  at 
$450  and  adjusted  annually  in  the  New 
Hampshire  enhanced  1/M  the  pre^ram. 
The  SIP  revision  also  includes  a  1% 
waiver  rate  expressed  as  a  percentile  of 
initially  foiled  vehicles.  This  1%  waiver 
rate  was  used  in  the  New  Hampshire 
modeling  demonstration.  The  state  is 
reconsidering  this  rate  as  discussed  in 
section  B.  abwe,  and  will  provide 
additional  justification  to  support  it  or 
revise  it  in  the  August  19, 1994 
submittal.  The  ^P  provides  that,  if  the 
waiver  rates  are  hi^er  than  estimated, 
NHDES  will  take  corrective  action  to 
address  the  deficiency. 

The  SIP  describes  three  types  of 
waivers  the  State  may  allow.  Such 
waivers  include  a  minimum 
expenditure  waiver,  a  time  extension 
waiver,  and  a  one-time  hardship  waiver. 
These  waivers  are  consistent  with  EPA’s 
I/M  rule.  The  propar  criteria, 
procedures,  quality  assurance  and 
administration  for  issuing  waivers  is 
ensured  by  the  NHDOS  and  its 
mana^ng  contractor  and  are  described 
in  the  SIP  narrative.  Section  6  of  the 
New  Hampshire  Enhanced  I/M  rules 
and  the  RFP. 

Compliance  via  diagnostic 
inspections  were  allowed  for  ail  model 
years  in  the  original  submission,  but  in 
a  letter  dated  May  19, 1994,  the  state 
indicated  that  it  will  establish 
procedures  and  a  policy  vriiich  will 
allow  compliance  by  this  mechanism 
only  on  1981  and  newer  vehicles  subject 
to  IM240  tests  at  final  cutpoints  or 
lower.  The  state  ccHnmits  to  submitting 
this  revision  by  July  29, 1995.  This  part 
of  the  New  Hampshire  SIP  provides  one 
basis  for  EPA’s  proposal  of  a  conditional 
approval  of  this  SIP  revision. 

K.  Motorist  Compliance  Enforcement 

Under  EPA’s  I/M  rule,  the  SIP  must 
provide  information  concerning  the 
motorist  compliance  enforcement 
process,  including:  (1)  A  descriptimi  of 
the  existing  compliance  mechanism  if  it 
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is  to  be  used  in  the  future,  and  the 
demonstration  that  it  is  as  effective,  or 
more  effective,  than  registration-denial 
enforcement;  (2)  an  identification  of  the 
agencies  responsible  for  performing 
each  of  the  applicable  activities  in  this 
section;  (3)  a  description  of  and 
accounting  for  all  classes  of  exempt 
vehicles;  and  (4)  a  description  of  the 
plan  for  testing  fleet  vehicles,  rental  car 
fleets,  leased  vehicles,  and  any  other 
special  classes  of  subject  vehicles,  for 
example,  those  operated  in  (but  not 
necessarily  registered  in)  the  program 
area.  Also,  the  SIP  must  include  a 
determination  of  the  current  compliance 
rate  based  on  a  study  of  the  system  that 
includes  an  estimate  of  compliance 
losses  due  to  loopholes,  counterfeiting, 
and  unregistered  vehicles.  Estimates  of 
the  effect  of  closing  such  loopholes  and 
otherwise  improving  the  enforcement 
mechanism  need  to  be  supported  with 
detailed  analyses.  In  addition,  the  SIP 
needs  to  include  the  legal  authority  to 
implement  and  enforce  the  program. 
Lastly,  the  SIP  needs  to  include  a 
commitment  to  an  enforcement  level  to 
be  used  for  modeling  purposes  and  to  be 
maintained,  at  a  minimum,  in  practice. 

The  State  has  chosen  to  use 
registration  suspension  as  its  primary 
enforcement  mechanism.  Motorists  will 
have  45  days  from  the  registration  date 
to  comply  with  the  I/M  program 
requirements  or  their  vehicle 
registration  will  be  suspended.  The 
motorist  compliance  enforcement 
program  will  be  implemented  by  the 
NHEOS.  The  SIP  does  not  describe  the 
computer  matching  system  necessary  to 
implement  this  system.  Motorcycles  and 
diesel  vehicles  are  exempt  from  this 
program  as  permitted  by  the  I/M  rule. 
Fleet  vehicles,  rental  car  fleets,  and 
leased  vehicles  are  required  to  meet  the 
same  program  requirements  as  all  other 
subject  vehicles.  The  Stat^has  not  yet 
developed  a  plan  for  fleet  vehicles,  but 
requires  this  as  part  of  the  contract.  The 
State  has  not  addressed  tracking  out-of- 
state  exemptions.  The  State  has 
estimated  a  99%  compliance  rate 
without  a  detailed  description  of  how 
this  will  be  accomplished.  The  legal 
authority  to  implement  and  enforce  the 
program  is  included  in  Chapter  353  of 
the  Laws  of  1993.  In  its  letters  of  May 
19, 1994  and  June  28, 1994,  the  State 
submitted  a  detailed  description  of  the 
enforcement  process  and  committed  to 
justifying  the  compliance  rate,  or 
revising  the  compliance  rate  in  the  SIP 
and  to  address  the  other  deficiencies 
described  in  this  section  by  August  19, 
1994. 


L.  Motorist  Compliance  Enforcement 
Program  Oversight 

Under  EPA’s  I/M  rule,  the  SIP  must 
include  a  description  of  enforcement 
program  oversight  and  information 
management  activities. 

The  New  Hampshire  I/M  SIP  did  not 
address  this  area  specifically.  However, 
in.  its  letter  dated  June  28, 1994,  New 
Hampshire  committed  to  comply  with 
40  CFR  51.362,  motorist  compliance 
enforcement  oversight  and  explained 
that  the  SIP  committed  to  achieving  the 
highest  quality  assurance  and  quality 
control  to  meet  this  requirement. 

M.  Quality  Assurance 

Under  EPA’s  I/M  rule,  the  SIP  must 
include  a  description  of  the  quality 
assurance  program,  and  written 
procedures  manuals  covering  both  overt 
and  covert  performance  audits,  record 
audits,  and  equipment  audits.  This 
requirement  does  not  include  materials 
or  discussion  of  details  of  enforcement 
strategies  that  would  ultimately  hamper 
the  enforcement  process. 

The  New  Hampshire  I/M  SIP  revision 
includes  a  description  of  its  quality 
assurance  program.  The  program 
includes  overt  and  covert  audits  of  all 
emission  inspectors  and  emission 
inspection  lanes  and  will  be  conducted 
by  the  NHDOS.  Procedures  and 
techniques  for  overt  and  covert 
performance,  record,  and  equipment 
audits  will  be  developed  by  the  state  or 
a  contractor,  given  to  auditors  and 
updated  as  needed.  The  SIP  does  not 
indicate  whether  audit  results  will  be 
recorded  and  retained  in  station  and 
inspector  files,  whether  records  are  of 
sufficient  detail  to  support  civil  and 
administrative  hearings,  whether 
stations  and  inspectors  suspected  of 
violating  program  regulations  will  be 
audited  more  frequently,  or  whether 
covert  auditors  will  be  rotated.  By  its 
letter  dated  May  19, 1994,  the  state 
commits  to  addressing  these  points  by 
August  19, 1994.  The  state  has  assured 
EPA  that  all  required  training  elements 
are  included  in  the  auditor  training 
program  and  that  this  will  be  detailed  in 
the  SIP  submission  of  August  19, 1994. 

N.  Enforcement  Against  Contractors, 
Stations  and  Inspectors 

Under  EPA’s  I/M  rule,  the  SIP  must 
include  the  penalty  schedule  and  the 
legal  authority  for  establishing  and 
imposing  penalties,  civil  ffnes,  license 
suspension,  and  revocations.  In  the  case 
of  state  constitutional  impediments  to 
immediate  suspension  authority,  the 
state  Attorney  General  must  furnish  an 
official  opinion  for  the  SIP  explaining 
the  constitutional  impediment  as  well 


as  relevant  case  law.  Also,  the  SIP  must 
describe  the  administrative  and  judicial 
procedures  and  responsibilities  relevant 
to  the  enforcement  process,  including 
which  agencies,  courts,  and 
jurisdictions  are  involved;  who  will 
prosecute  and  adjudicate  cases,  and 
other  aspects  of  the  enforcement 
program.  In  addition,  the  SDP  must 
describe  the  resources  to  be  allocated  to 
this  enforcement  function  and  the 
source  of  funding  for  such  resources.  In 
states  without  immediate  suspension 
authority,  the  SIP  needs  to  demonstrate 
that  sufficient  resources,  personnel,  and 
systems  are  in  place  to  meet  the  three 
day  case  management  requirement  for 
violations  that  directly  affect  emission 
reductions. 

The  New  Hampshire  I/M  SIP  includes 
specific  penalties  in  its  enforcement 
against  contractors,  stations  and 
inspectors  in  accordance  with  EPA’s  1/ 

M  rule.  The  SDP  includes  the  State’s 
enforcement  procedures  which  can  be 
pursued  through  either  contract 
provisions  or  Section  16  of  the  NH 
Enhanced  I/M  Rules.  The  NHDOS  has 
the  authority  to  immediately  suspend  a 
station  inspector  for  violations  that 
directly  affect  emission  reduction 
benefits.  Legal  authority  for  establishing 
and  imposing  penalties,  civil  fines, 
license  suspension,  and  revocations  are 
contained  in  the  New  Hampshire 
Chapter  353  of  the  Laws  of  1993,  and 
Enhanced  Emissions  Inspection  and 
Maintenance  Program  Rules  (NHDOS). 

In  addition,  contractual  enforcement 
mechanisms  are  contained  in  the  RFP. 
As  discussed  in  the  I/M  SIP  in  Section 
M.  NHDOS  referees  will  spend  20  hours 
per  week  in  each  inspection  station. 

NH  Enhanced  I/M  Rule,  Section  16 
does  not  require  imposition  of 
substantial  penalties  as  required  by 
EPA’s  I/M  rule  (six  month  suspension) 
or  equivalent  retainage  on  the  first 
offense  by  inspectors  for  violations  that 
directly  affect  emission  reduction 
benefits.  Section  M.  of  the  New 
Hampshire  narrative  indicates  that 
mandatory  retraining  will  be  required  of 
inspectors  for  violations,  however,  this 
is  not  stated  in  the  regulation.  In  its 
letter  i,o  EPA  dated  June  28, 1994  New 
Hampshire  stated  that  mandatory 
retraining  will  be  a  requirement  of  the 
contract,  and  that  Section  16  will  be 
revised  to  be  consistent  with  the  penalty 
required  by  the  EPA  rule.  The  state 
commits  to  submitting  the  revision  to' 
Section  16  by  July  29, 1995.  This  part 
of  the  New  Hampshire  SEP  provides 
another  basis  for  EPA’s  proposal  of  a 
conditional  approval  of  this  SIP 
revision. 
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O.  Data  Analysis  and  Reporting 

Under  EPA’s  I/M  rule,  the  SIP  must 
describe  the  types  of  data  to  be 
collected. 

The  New  Hampshire  I/M  SIP 
narrative.  Section  O,  and  Section  18  of 
the  NH  Enhanced  I/M  Rule  provides  for 
ccllecting  data  required  by  EPA 
regulation  and  submitting  required 
reports. 

P.  Inspector  Training  and  Licensing  or 
Certification 

Under  EPA’s  I/M  rule,  the  SIP  must 
include  a  description  of  the  training 
program,  the  written  and  hands-on  tests, 
and  the  licensing  or  certification 
process. 

The  New  Hampshire  I/M  SIP  provides 
for  the  implementation  of  training, 
certification,  and  refresher  programs  for 
emission  inspectors.  The  SIP  describes 
this  program  and  curriculum,  including 
written  and  hands-on  testing  required  at 
least  every  two  years.  All  inspectors  will 
be  required  to  be  certified  to  inspect 
vehicles  in  the  New  Hampshire  I/M 
program.  In  the  letter  of  May  19, 1994, 
New  Hampshire  describes  the  written 
and  hands-on  tests,  how  they  will  be 
developed,  and  how  the  State  will  audit 
contractor  administered  tests. 

Q.  Improving  Repair  Effectiveness 

Under  EPA’s  I/M  rule,  the  SIP  must 
include  a  description  of  the  technical 
assistance  program  to  be  implemented, 
a  description  of  the  procedures  and 
criteria  to  be  used  in  meeting  the 
performance  monitoring  requirements  of 
this  section  for  enhanced  1/M  programs, 
and  a  description  of  the  repair 
technician  training  resources  available 
in  the  community. 

The  New  Hampshire  SIP  includes  a 
description  of  the  technical  assistance, 
performance  monitoring  and  repair 
technician  training  programs  to  be 
implemented.  The  State  did  not  specify 
a  mechanism  to  regularly  inform  repair 
facilities  regarding  changes  to  the 
inspection  program,  training  course 
schedules,  common  problems,  potential 
solutions  for  particular  engine  families, 
diagnostic  tips,  repairs,  and  other 
assistance  issues.  In  a  letter  dated  May 
19, 1994  the  state  agreed  to  provide  a 
plan  to  EPA  by  August  19, 1994  that 
will  provide  the  means  to  transmit  the 
above-referenced  information  to  the 
repair  community.  The  NHDOS,  as 
described  in  the  SIP,  will  also  ensure 
that  a  repair  technician  hotline  will  be 
available  for  repair  technicians. 
Performance  monitoring  statistics  of 
certified  repair  facilities  will  be 
provided  to  motorists  whose  vehicles 
fail  the  I/M  tests  in  enhanced  1/M  areas. 


The  State  will  also  ensure  that  adequate 
repair  technician  training  exists  through 
the  establishment  of  an  advisory 
workgroup. 

R.  Compliance  With  Recall  Notices 

Under  EPA’s  I/M  rule,  the  SIP  must 
describe,  for  enhanced  I/M  programs, 
the  procedures  used  to  incorporate 
vehicle  recall  lists  provided  by  EPA  into 
tbe  inspection  or  registration  database, 
the  quality  control  methods  used  to 
ensure  that  recall  repairs  are  properly 
documented  and  tracked,  and  the 
method  (inspection  failure  or 
registration  denial)  used  to  enforce  the 
recall  requirements. 

The  NH  RFP  Section  6.9  requires  the 
contractor  to  notify  vehicle  owners  of 
recalls  in  accordance  with  EPA 
requirements,  NH  Enhanced  I/M  Rules 
Section  4.F.l.h.,  requires  that  vehicle 
owners  whose  vehicle  is  included  in  an 
emission  recall,  comply  with  the  recall 
requirement  in  order  to  be  inspected. 
Motorists  with  unresolved  recall  notices 
will  be  required  to  show  proof  of 
compliance  or  will  be  denied  the 
opportunity  for  inspection.  In  the  May 
19, 1994  submission.  New  Hampshire 
explains  that  the  RFP  requires  tracking 
and  verification  of  recall  repairs.  Such 
data  will  include  reference  to  the  recall 
campaign  number. 

S.  On-Road  Testing 

Under  EPA’s  I/M  rule,  the  SIP  must 
include  a  detailed  description  of  the  on¬ 
road  testing  program  required  in 
enhanced  I/M  areas,  including  the  types 
of  testing,  test  limits  and  criteria,  the 
number  of  vehicles  (the  percentage  of 
the  fleet)  to  be  tested,  the  number  of 
employees  to  be  dedicated  to  the  on¬ 
road  testing  effort,  the  methods  for 
collecting,  analyzing,  utilizing,  and 
reporting  the  results  of  on-road  testing 
and,  the  portion  of  the  program  budget 
to  be  dedicated  to  on-road  testing.  Also, 
the  SIP  must  include  the  legal  authority 
necessary  to  implement  the  on-road 
testing  program,  including  the  authority 
to  enforce  off-cycle  inspection  and 
repair  requirements.  In  addition, 
emission  reduction  credit  for  on-road 
testing  programs  can  only  be  granted  for 
a  program  designed  to  obtain  significant 
emission  reductions  over  and  above 
those  already  predicted  to  be  achieved 
by  other  aspects  of  the  I/M  program.  The 
SIP  must  include  technical  sripport  for 
the  claimed  additional  emission 
reductions. 

The  New  Hampshire  I/M  SIP  includes 
a  description  of  its  on-road  testing 
program.  The  testing  program  will 
include  no  less  than  0.5%  of  the  subject 
vehicles  as  required  by  Section  9  of  Ae 
NH  Enhanced  I/M  Rules.  The  program 


will  be  included  as  part  of  the  testing 
contract  and  the  contractor  will  provide 
data  collection  analysis  and  utilize  this 
data  to  identify  high  emitting  vehicles. 
The  state  has  not  established  standards 
for  this  program  or  identified  the  type 
of  testing  that  will  be  conducted.  The 
legal  authority  for  this  program  is 
contained  in  the  New  Hampshire  I/M 
Chapter  353  of  the  Laws  of  1993.  In  a 
letter  dated  May  19, 1994,  the  state 
commits  to  develop  and  submit 
standards  to  EPA.  The  state  commits  to 
submitting  this  revision  by  July  29, 

1995.  This  part  of  the  New  Hampshire 
SIP  provides  the  third  basis  for  l^A’s 
proposal  of  a  conditional  approval  of 
this  SIP  revision. 

T.  Concluding  Statement 

A  more  detailed  analysis  of  the  Stale’s 
1/M  SIP  submittal  and  how  it  meets  the 
Federal  requirements  is  contained  in  the 
EPA’s  technical  support  document 
dated  June  28, 1994,  which  is  available 
from  the  EPA-New  England  Regional 
office  listed  above.  The  criteria  used  to 
review  the  SIP  revision  submitted  are 
based  on  the  requirements  of  Section 
182  of  the  CAA  and  EPA’s  1/M 
regulations.  Based  on  these 
requirements,  EPA  developed  a  detailed 
I/M  approvability  checklist  to  be  used 
nationally  to  assist  in  determining 
whether  I/M  programs  meet  the 
requirements  of  the  CAA  and  the  federal 
I/M  rule.  The  checklist  is  formatted  by 
stating  the  Federal  requirement  by  each 
section,  and  followed  by  information 
indicating  whether  or  not  the  New 
Hampshire  program  meets  the  criteria 
and  where  in  the  New  Hampshire  SIP 
submittal  the  requirements  are 
addressed.  This  checklist,  the  CAA  and 
EPA’s  I/M  regulations  formed  the  basis 
for  EPA’s  technical  review.  EPA  has 
reviewed  the  I/M  SIP  revision  submitted 
by  New  Hampshire.  Using  the  criteria 
stated  above,  the  New  Hampshire 
regulations  and  accompanying  materials 
contained  in  the  SIP  represent  an 
acceptable  plan  to  comply  with  the  1/M 
requirements  and  meet  all  the  criteria 
required  for  conditional  approval  of 
such  SIP  revision. 

IV.  New  Hampshire  I/M  Committal  SIP 
On  September  27, 1993,  EPA 
proposed  conditional  approval  of  the 
New  Hampshire  I/M  committal  SIP 
submitted  on  January  12, 1993, 
including  a  schedule  for 
implementation  of  the  program.  At  that 
time,  EPA  believed  that  conditional 
approvals  were  appropriate  for  I/M 
committal  SIPs  b^ause  the  States  could 
not  be  expected  to  begin  developing  an 
I/M  program  meeting  the  requirements 
of  the  CAA  and  the  I/M  regulations  until 
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the  1/M  re^datioQS  were  adopted  as  a 
fuial  rule  which  oocurred  on  November 

5. 1992.  In  a  letter  dated  October  21, 

1993.  the  NatiHed  Resource  Defense 
Council  (NRDG)  commented  on  the 
proposed  approval  of  the  cxmimittal  SIP 
arguing  that  States  should  have 
submitted  hill  I/M  Sffs  by  November 

15. 1992.  In  addkion,  in  a  -Court  order 
dated  May  6, 1994,  the  United  States 
Circuit  Court  of  Appeals  for  the  District 
of  Columbia  oandnded,  in  the  context 
of  an  NRDC  lawsuit  concerning  1/M, 
that  EPA*s  aa^eptanoe  of  1/M  committal 
SlPs  was  contraiy  to  law  and 
improperly  delayed  SIP  sid}missions 
beyond  tl»  statutory  deadlines.  Further, 
the  Court  directed  EPA  to  review  and 
either  approve  or  disapprove  by  no  later 
that  September  15, 1994  all  I/M  SIPs 
already  received.  As  a  result  trf  that 
court  order,  EPA  is  taking  this  action  on 
the  New  Hamp^tie  SIP  sidnnitted  on 
March  1, 1994,  April  20, 1994,  April  28, 

1994,  May  19, 1994,  and  June  28, 1994 
and  will  not  be  taking  farther  action  on 
the  “committal*’  1/M  SIP  stfemitted  by 
the  State  of  New  Hampshire  on  January 

12. 1993. 

The  conditional  approval  proposed 
today  is  based  upon  New  Hampshire’s 
commitment  to  develop  and  submit  on¬ 
road  testing  standards,  compliance  via 
diagnostic  procedures,  and  reviaed 
inspector  penalties  by  July  29, 1995.  If 
this  commitment  is  not  met,  the 
conditional  approval  will  convert  to  a 
disapproval,  tnthe  alternative,  EPA 
proposes  to  disapprove  the  New 
Hampshire  1/M  SIP  revision  if  the 
submittals  described  in  this  package  are 
not  revised  by  August  19, 1994  or  are 
incomplete. 

Proposed  Artisin 

EPA  is  proposing  to  conditionally 
approve  or  in  the  alternative  disapprove 
New  Hampshire’s  enhwced  inspection 
and  maintenance  SIP. 

Pursuant  to  Section  110itk)(4)  of  the 
Act.  the  conditional  approval  is  based 
on  the  commitment  articulated  by  New 
Hampshire  in  its  May  19, 1994  and  June 
28, 1994  letters  to  submit  a  revised  SIP 
revision  by  July  29, 1995,  that  complies 
with  the  requirements  for  on-road 
testing,  compliance  via  dic^nostic 
inspection,  und  inspector  penalties. 
Section  110(kH4l  of  the  CAA  provides 
that,  if  a  state  fails  to  comply  with  its 
commitment,  such  oonditional  approval 
wiU  xxinveit  to  a  disapproval. 

In  the  alternative,  this  action  proposes 
to  disapprove  the  New  Hampshire  I/M 
SIP  revision  if  New  Han^hire  does  not 
adequately  address  the  issues 
articulated  i&  thisootioe  by  on  or  before 
August  19, 1994. 


Under  5  U.5.C  e05(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
signiHcant  fioonomic  impact  on  a 
substantial  number  of  small  entities. 

(See  46  FR  8709.) 

TheFPA  requests  comments  on  this 
proposal  including  the  EPA's  proposal 
to  conditionally  apjmme  or,  in  the 
alternative,  disapprove  the  1/M  SIP  for 
New  Hampstike  as  meeting  the 
requirements  of  the  CAA  EPA’s 

Federal  rule.  As  Indicated  at  the 
outset  of  this  notioe,  EPA  will 

consider  any  comments  reoei-ved  by 
August  17, 1994  and  will  make  the  TSD 
available  upon  request.  ^A  will  also 
consider  any  comments  received  by  on 
or  before  August  E9, 1994  regarding  the 
information  specified  herein  that  is  due 
by  August  19. 1994  ftnm  New 
Hampdiire. 

This  action  has  been  classihed  as  a 
Table  1  action  by  Regional 
Administrator  under  the  procedures 
publi^ed  in  dw  Fed«u1  Register  on 
Januaiy  19, 1989  K54FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  fiadiatifm.  A  hituie  notice  will 
inform  the  general  public  of  these 
tdblcs  * 

Under  5  U.S.<1  Section  605(b),  the 
Administrator  certifies  dud  SIP 
approvals  under  Sections  107, 110  and 
172  of  the  Clean  Air  Act  will  not  have 
a  significant  eoenomic  impact  on  a 
subrtantial  nundiMr  of  small  entities.  SIP 
approvals  for  rederagnations)  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  are  already 
state  law.  approvals  (or 
redes^nadons),  &erefore,do  not  add 
any  additional  requirements  lor  small 
entities.  Moeeovnr,  due  to  the  nature  of 
the  Fedenl-SWe  reiarionship  under  the 
Clean  Air  Ad,  preparation  of  a 
flexibility  analysis  fora  SO*  approval 
would  coBstilifte  Fecferal  inquiry  into 
the  economic  reasonableness  of  the 
State  adions.  The  Clean  Air  Ad  forbids 
EPA  to  base  its  adkms  concerning  SIPs 
on  such  grounds.  Union  ^ectric  Co.  v. 
EPA.,  427  U.S.  246,  96  S.  Ct.  2518 
(1976);  42  li.SX:.  Section  7410(a)(2). 

If  EPA  issues  a  final  disapproval  or  if 
the  conditicmal  approval  is  nmverted  to 
a  disapprov£d  undOTsedlQn  llO(k), 
based  on  the  state’s  failure  to  meet  the 
commitment,  k  wiU  not  affect  any 
existing  state  requirements  applic£d)le  to 
small  entities.  Federal  disapproval  of 
the  state  submittal  does  not  affed  its 
state-enforceability.  Moreover,  EPA’s 
disapproval  tA  the  subnuttaldoes  not 
impose  a  new  federal  requirement. 
Therefore.  Q’A  certifies  thd  in  the 
event  EPA  disapproves  the  state 
submittal,  this  ^sapprovail  action  would 


not  have  a  significant  impad  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
state  requirements  nor  does  it  substitute 
a  new  federal  requirement. 

Under  Executive -Order  12866,  (58  FR 
51735  (Odober  4, 1993)]  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action”  as  one  that  is  Likely 
to  result  in  a  rule  that  may: 

(1)  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affed  in  a  material  way  the 
economy,  a  sedor  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencyj 

(3)  materially  alter  the  budgetary 
impad  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  8  “sigiulicant  regulatory  action” 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subjed  to 
OMB  review. 

The  Administrators  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  Section  110(a)(2)  (A)- 
(K)  and  110(a)(3)  of  the  Clean  Air  Act. 
as  amended,  and  EPA  regulations  in  40 
CFRpart  51. 

List  of  Siil^ects  in  40  GFR  Part  52 

Envircmmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  nnd  recordkeeping 
requirements. 

Authority:  42  U.SH  7401-7642. 

Dated:  )une  27. 1994. 

John  P.  DeVBiafs, 

Regional  Administrator,  Region  I. 

(FR  Doc.  94-17375  Filed  7-15-94;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  421 
[BPO-105-P] 

RIN  0938 

Medicare  Program;  Part  B  Advance 
Payments  to  Suppliers  Furnishing 
Items  or  Services  under  Medicare  Part 
B 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  establish 
requirements  and  procedures  for 
advance  payments  to  suppliers  of 
Medicare  Part  B  services.  An  advance 
payment  would  be  made  only  if  the 
carrier  is  unable  to  process  a  claim 
timely,  the  supplier  requests  advance 
payment,  and  we  determine  that 
payment  of  interest  is  insufficient  to 
compensate  the  supplier  for  loss  of  the 
use  of  the  funds  and  approve  the 
advance  payment. 

These  rules  are  necessary  to  correct 
deficiencies  noted  by  the  General 
Accounting  Office  in  its  report  of  a 
review  of  current  procedures  for  making 
advance  payments. 

The  intent  of  this  proposal  is  to 
ensure  more  efficient  and  effective 
administration  of  this  aspect  of  the 
Medicare  program. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5:00  p.m.  on  September  16, 
1994. 

ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
'  Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPO-IOS-P,  P.O.  Box  26688, 
Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses:  Room  309-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Ave.,  SW.,  Washington, 
DC  20201,  or.  Room  132,  East  High  Rise 
Building,  6325  Security  Boulevard, 
Baltimore,  MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPO-105-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-^  of  the 
Department’s  offices  at  200 


Independence  Ave.,  SW.,  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m. 

(phone:  202-690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Allison 
Herron  Eydt,  HCFA  Desk  Officer,  Office 
of  Information  and  Regulatory  Affairs, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
O’Shea,  (410)  966-7521. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  General 

The  Medicare  Supplementary  Medical 
Insurance  (SMI  or  Part  B)  program  is  a 
voluntary  program  that  pays  all  or  part 
of  the  costs  for  physicians’  services; 
outpatient  hospital  services;  certain 
home  health  services;  services  furnished 
by  rural  health  clinics,  ambulatory 
surgical  centers  and  comprehensive 
outpatient  rehabilitation  facilities;  and 
certain  other  items  or  medical  and 
hospital  health  services  not  covered  by 
the  Medicare  Hospital  Insurance 
program. 

B.  Use  of  Carriers 

Statutory  Basis — Under  section 
1842(a)  of  the  Social  Security  Act  (the 
Act),  public  and  private  organizations 
and  agencies  may  participate  in  the 
administration  of  the  Medicare  program 
under  contracts  entered  into  with  the 
Secretary.  These  Medicare  contractors, 
known  as  “carriers,”  process  and  pay 
Part  B  claims. 

Usually,  these  payments  are  made  on 
a  claim-by-claim  basis.  Regulations  at  42 
CFR  Part  421,  Subpart  C — Carriers,  set 
forth  the  functions  performed  by 
Medicare  carriers,  which  include: 

•  Determining  the  eligibility  status  of 
a  beneficiary. 

•  Determining  whether  the  services 
for  which  payment  is  claimed  is  covered 
under  Medicare,  and  if  so,  the  correct 
payment  amounts. 

•  Making  correct  payment  to  the 
beneficiary  or  the  supplier  of  the  items 
or  services,  as  appropriate. 

Carriers  must  also  observe  the 
“prompt  payment”  requirements  set 
forth  in  section  1842(c)  of  the  Act.  As 
amended  by  section  13568  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Public  Law  103-66,  enacted  on 
August  10, 1993,  this  provision 
currently  requires  interest  to  be  paid  on 
all  “clean”  claims  for  which  payment  is 
not  issued  within  30  calendar  days. 

Advance  Payments  to  Suppliers — 
Under  Part  B,  a  carrier  makes  an 
advance  partial  payment  to  a  supplier  if 


the  carrier  is  not  able  to  process  a  claim. 
(For  purposes  of  the  Medicare  program, 

§  400.202  of  the  HCFA  rules  defines 
“supplier”  as  a  physician  or  other 
practitioner,  or  an  entity  other  than  a 
provider,  that  furnishes  health  care 
services  under  Medicare,  and  “services” 
as  medical  care  or  services  and  items, 
such  as  medical  diagnosis  and 
treatment,  drugs  and  biologicals, 
supplies,  appliances,  and  equipment, 
medical  social  services,  and  use  of 
hospital  or  SNF  facilities.)  An  advance 
payment  is  made  to  a  supplier  eligible 
to  receive  Medicare  payments. 

In  rare  instances,  such  as  when  major 
administrative  changes  are  made  in 
processing  Part  B  claims,  a  backlog  of 
pending  claims  may  occur.  To  avoid  or , 
reduce  payment  of  interest  on  claims 
that  are  not  processed  timely,  we 
sometimes  authorize  advance  payments 
for  pending  backlogged  claims,  subject 
to  later  recoupment,  once  the  claims  are 
processed.  However,  since  generally. 
Medicare  Part  B  payments  are  made 
after  a  claim  is  processed,  there  are  no 
regulations  or  guidelines  for  making 
advance  payments. 

II.  General  Accounting  Office  Report 
Finding — ’’HCFA  Should  Improve 
Internal  Controls  Over  Part  B  Advance 
Payments” 

As  a  result  of  administrative  changes 
made  in  processing  Part  B  claims  at  two 
carriers  in  two  States  during  1988,  a 
large  backlog  of  pending  claims 
occurred.  In  order  to  minimize  the 
effects  of  these  disruptions  on  suppliers, 
in  1989  we  authorize  the  two  carriers 
to  make  advance  payments  for  pending 
backlogged  claims,  subject  to  later 
recoupment,  once  the  claims  were 
actually  processed.  The  difficulties 
experienced  by  the  suppliers  resulted  in 
the  General  Accounting  Office  (GAO) 
investigating  these  two  carriers  and 
their  claims  processing  systems.  This 
investigation  led  the  GAO  to  question 
whether  we  had  sufficient  guidelines 
and  safeguards  in  place  to  ensure  that 
advance  payments  were  promptly 
recouped. 

The  GAO  found  that  inconsistencies 
in  handling  occurred  and  administrative 
problems  resulted  from  the  lack  of 
specific  regulations  and  guidelines.  The 
criteria  for  approving  advance  payments 
by  these  two  carriers  differed,  as  did 
progress  in  recouping  these  payments. 
One  carrier  made  advance  payments 
only  to  medical  equipment  suppliers.  It 
based  these  advances  on  the  level  of 
payments  the  suppliers  had  received  in 
the  previous  year.  Another  carrier,  in 
contrast,  made  advance  payments  to  all 
suppliers.  It  based  the  advance  payment 
on  the  value  of  claims  that  had  been  on 
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haod  »t  the  •carrier  for  more  than  14 

da^. 

In  Augttst  1909. -one  carrier  began  to 
recoup  advance  payments  either 
through  repaymente  from  suppliers  or 
by  withholding  a  portion  of  sidjsequent 
payments  to  them.  Sy  February  1-990, 
the  carrier  had  recouped  about  94 
percent  of  the  Sl.3  million  it  had 
advanced  to  the  suppliers;  by  September 
1990,  $17.;071  was<outstanding, 
includii^lB14,592  owed  by  one  supplier 
that  the  carrier  was  unable  to  contact. 

The  second  canaer  reconped  advance 
payments  by  wUbbolding  25  percent  of 
subsequent  payments  to  medical 
equipnoent  si^ppliersaiKi  50  percent  -of 
payments  to  -other  sv^pliers.  In 
Februaiy  1990,  when  the  carrier  began 
more  aggressive  eSbrts  to  recoup 
advance  payments,  about  $34  million  of 
the  $80  miUkHi  k  had  advanoed  to  the 
suppliers  was  still  outstanding.  By 
September  199Q,$14  million  (about  18 
percent  <ef  the  amount  advanoed)  had 
not  yet  been  lecouped.  Supphers  who 
had  not  repaid  their  advances  had,  in 
effect,  received  an  interest-free  loan 
from  the  Medicare  Trust  F4xnd. 

The  carrier  encountered  particular 
difficcSty  in  recouping  advances  made 
to  suppliers  that  treed  more  than  one 
Medicare  biHing  nmtdjer.  Some  of  these 
suppliers  had  obtained  an  advance 
unc^'One  numba*  and  later  hilled 
Medicare  exclusively  imder  the  other 
number,  frnstrating  efforts  to  offset  new 
payments  to  collect  the  advance 
payment  The  carrier  noted  this  problem 
in  January  1990  and  began  to  identify 
suppliers  who  had  treed  multiple  billing 
numbers  to  obtmn  payments.  The  carrier 
then  identified  ether  related  numbers 
the  suppliers  used  for  billing  Medicare 
and  withheld  payments  fitun  these 
claims. 

As  a  result  of  its  review  of  these  cases, 
the  GAO  reoommended  that  we 
determine  whether  it  is  appropriate  for 
carriers  to  make  advance  payments  to 
suppliers  and  -that  we  be  in  compliance 
with  the  Federal  Manager’s  Financial 
Integrity  Act  <31  U.SX1  3512)  when 
making  these  determinations. 

The  Federal  Managers’  Financial 
Integrity  Act  requires  Federal  agencies 
to  establish  internal  control  systems  that 
provide  reasonable  assurance  that 
agency  expendhutes  are  -consistent  with 
laws  wd  regulations.  The  Comptroller 
General,  in  implementing  this  Act,  has 
prescribed  internal  control  standards  for 
agency  use.  These  standards  require  that 
significant  transactions  must  be 
“authorized  and  executed  only  by 
persons  acting  within  the  scopte  their 
authority.”  bi  applying  this  ^andard  to 
Part  B  advance  payienents,  the-GAO 
expressed  the  optnion  that  HCFA,  rather 


than  the  carriers,  should  •authorize 
advBime  payoimrtts,  to  be  executed  by 
the  carriers.  In  addition,  the  GAO 
asserted  that  we  should  clearly 
communicate'OUT approval  to  mj^e 
advance  paymeots  to  carriers  aiul 
include  the  terras  under  which  these 
payments  must  be  made.  Therefore,  the 
GAO  reoommezided  tkaft  we  develop 
regulations  and  mstroctions  for  carriers 
regarding  Part  B  advance  payments  to 
suppliers.  fCAO  seport,  <^0/HRD-91- 
81  (April  1991),  entitled;  “Medicare: 
HCFA  Should  Improve  Internal  Controls 
Over  Part  B  Advance  Payments”) 

III.  Provisions  of  the  Proposed 
Regulations 

In  response  to  the  GAO  report  and 
reccmrenendation,  wie  are  ad^ng 
§  421.214  (“Advance  payments  to 
suppliers <of  Part  B  8ervices”J  to  part 
421,  subpmtG  of  this  chapter. 

New  §421.214  would  ensure  the 
smooth -and  uaifoim  issuance  and 
recoupment -of  Part  B  advance  payments 
that  may  he  authorized  fitun  time  to 
time  to  countm*  the  m^ative 
consequences  of  disn^ticHis  in 
Medicare  Part  B  claims  processing.  The 
regulation  would  be  entirely  self- 
contained.  Advance  payments  would  be 
made  when  a  carrier  is  unable  to 
process  a  claim  timely,  not  when  delay 
is  the  result  of  late -or  incomplete 
submittal -of  a  claim  by  a  supplier. 
Processing  delays  would  be  highlighted 
to  us  to  ensme  th^  payment  disruptions 
and  li^s  to  the  Medtcme  Trust  Fund 
would  be  minimised. 

There  are  some  ■entities  with  provider 
agreements  under  section  1866  of  the 
Act  that  are  paid  for  certain  Part  6 
services  from  the  Part  B  Trust  Fund 
through  intmmediaaries  (performing  as  a 
carrier  when  making  Part  fi  payments). 
“These  providers  gmierally  have  access  to 
the  existing  accel^ated  payment 
provisions  under  §  413.64(g).  The 
purpose  of  this  proposed  regulation  is  to 
create  a  Part  B  advance  payment 
procedure  for  suppliers,  not  to  supplant 
the  existing  Part  A  advance  payment 
procedure  for  some  providers. 

Therefore,  this  section  does  not  apply  to 
claims  for  Part  B  items  or  services  that 
are  furnished  by  entities  with  provider 
agreements  under  section  1866  of  the 
Act  that  receive  payments  from 
intermediaries. 

In  new  §  421.214(b),  we  would  define 
the  term  ^‘advance  payment”  to  mean  a 
carrier’s  condition^  partial  pa3ment  to 
a  supplier  on  a  Part  B  claim  thk  the 
carrier  is  xinabie  to  process  within  the 
prescribed  time  ’limits. 

Sectira  421.214(c)  wovild  specify  that 
an  advance  payment  may  be  made  if  the 
•carrier  is  imableto  process  claims 


timely,  we  determine  that  the  prompt 
payment  interest  provision  in  section 
1842(c)  of  the  Act  is  insufficient  to  make 
claimants  whole,  and  if  expressly 
approved  by  us  in  writing.  The  prompt 
payment  interest  provision  currently 
requires  us  to  pay  interest  on  clean 
claims  when  the  carrier  is  unable  to 
make  payment  within  30  calendar  days. 
The  determination  to  issue  advance 
payments  must  take  intocon»deratioii 
elements  that  are,  or  maybe,  subject  to 
changes  such  as  legislation  related  to 
prompt  payment;  system  enhancements; 
severity  of  system  -malfunctions; 
regulatory  changes;  change  in 
contractors;  and  any -number  of  other 
factors  that  may  necessitate  the  issuance 
of  advance  payments.  Our  ability  to 
respond  ap>propriately  and  timely  would 
be  restricted  if  we  were  required  to 
publish  criteria  regarding  a  threshold 
through  the  rulemaking  procedure. 
Therefore,  we  would  implement  die 
threshold  criterion  -or  criteria  through 
manual  instructions  to  the  carriers.  This 
would  give  us  the  flexilwiity  to  respond 
prompUy  to  providers  -without  gcnng 
through  the  rulemaking  process  each 
time  a  unique  situation  occurs.  We 
specifically  request  public -comments  on 
this  approach.  In  making  changes,  we 
would  ensure  that  advance  payments 
would  be  made  in  a  way  th^  would 
ensure  budget  neutrality. 

Section  421.214(d)  would  sponfy  that 
no  advance  payment  may  :be  made  to 
any  supplier  delinquent  in  repaying  a 
Medicare  overpayment,  has  been 
advised  of  beu^  under  active  medical 
review  or  program  int^rity 
investigation,  has  not  submitted  any 
claims,  or  has  not  accepted  claims’ 
assignments  within  the  most  recent  180- 
day  period  preceding  the  system 
malfunction. 

In  §  421.214,  paragraph  (e)(1)  w^ould 
specify  that  a  supplier  must  request,  in 
writing,  an  advance  payment  for 
providing  Part  B  items  or  services. 
Paragraph  (e)(2)  would  specify  that  a 
supplier  must  accept  an  advance 
payment  as  a  conditionai  pa3rment 
subject  to  adjustment,  recoupment,  or 
both  based  on  an  eventual 
determination  of  the  actual  amount  due 
on  the  claim,  and  subject  to  the  other 
rules  found  in  §421.214. 

In  §  421.214,  paragrtq>h  (f)(T)  would 
state  that  a 'carrier  wi  ll  calculate  an 
advance  payment  at  no  more  than  80 
percent  of  historical  assigned  claims 
payment  data  paid  a  supplier.  Historical 
data  is  defined  as  a  -representative  90- 
day  assigned  claims  payment  trend 
within  the  most  recent  180-day 
experience  before  the  system 
malfunction.  Based  ■on  this  amount  and 
the  number  of  claims -pending  for  the 
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supplier,  the  carrier  will  determine  and 
issue  advance  payments  not  to  exceed 
80  percent  of  the  average  per  claun 
amount  paid  during  the  90-day  trend 
period,  times  the  number  of  assigned 
claims  pending.  If  historical  data  are  not 
available  or  if  backlogged  claims  cannot 
be  identified,  the  carriw  will  determine 
and  issue  advance  payments  based  on 
some  other  methodology  approved  by 
us.  Advance  payments  would  be  made 
no  more  firequently  than  once  every  2 
weeks  to  a  supplier. 

In  §  421.214,  paragraph  (f)(2)  would 
specify  that  generally,  a  supplier  will 
not  receive  advance  payments  for  more 
assigned  claims  than  were  paid,  on  a 
daily  average,  for  the  90  days  before  the 
system  malfunction.  This  is  to  prevent 
and  discourage  suppliers  from 
submitting  assign^  claims  that  may 
lack  merit  in  order  to  maximize  the 
receipt  of  advance  payments.  However, 
an  example  of  a  permissible  exception 
would  be  when  a  supplier  does  not 
receive  payments  finm  a  carrier  for 
services  during  the  early  months  of  the 
year  when  beneficiary  deductibles  are 
being  met.  In  this  case,  the  carrier 
would  use  more  representative  paynrent 
months  for  the  suppliers'  daily  average. 

In  §421.214,  paragraph  (f)(3)  would 
specify  that  a  carrier  recovers  an 
advance  payment  by  applying  it  against 
the  amount  due  on  the  clabn  on  which 
the  advance  was  made.  If  the  advance 
payment  exceeds  the  Medicare  Payment 
amoimt,  the  carrier  applies  the 
unadjusted  balance  the  advance 
payment  against  further  Medicare 
payments  due  the  supplier. 

It  is  ncrt  our  intent  to  permit 
repayment  of  an  advance  payment  by  an 
option  that  could  delay  the  recovery 
process  or  that  would  create  a  duplicate 
payment  or'en  overpayment.  A  supplier, 
of  Part  B  services,  could  not  elect  to 
receive  full  payment  for  a  claim  and 
repay  the  advaiM»  payment  separately  at 
some  other  time. 

In  §421.214,  paragraph  (0(4)  would 
specify  that  in  accordance  with  our 
instructions,  a  carrier  must  maintain 
financial  recmds  in  accordance  with  the 
Statement  of  Federal  Financial 
Accounting  Standards  to  track  advance 
payments  and  to  recoup  them 
expeditiously. 

In  §421.214,  paragraph  (g)(1)  would 
permit  us  to  waive  the  requirements  of 
paragraph  (e)(l)  if  we  determine  it  is 
appropriate  to  make  advance  payments 
to  all  afilacted  suppliers.  Paragraph  (g)(2) 
would  specify  that  if  adjusting  Medicare 
payments  faiib  to  recover  an  advance 
payment,  we  may  authorize  the  use  of 
any  other  reooupmmit  method  available 
(for  example,  lump  sum  repayment  or 
an  extended  repayment  schedule). 


Paragraph  (g)(2)  also  allows  an  unpaid 
balance  horn  a  past  advance  payment  to 
be  converted  into  an  overpayment  In 
the  unlikely  event  that  alter  the 
adjustment  process  is  completed  more 
money  has  been  advanced  to  the 
supplier  than  was  due,  we  would 
consider  that  amount  to  be  an 
overpayment.  We  would  attempt  to 
recover  the  overpayment  under  the 
Medicare  recovery  procedures  in  part 
401,  subpart  F  and  part  405,  subp^  C 

In  §421.214,  paragraph  (h)  would 
clarify  that  the  advance  pa3niient  is  to  be 
considered  a  payment  that  would  satisfy 
the  “prompt  payment”  requirements  of 
section  1842(c)  of  the  Act  for  the 
amoimt  of  the  advance.  Therefore,  if  an 
advance  payment  is  made  before  the 
“prompt  payment”  time  limit  and  the 
actual  amount  of  payment  for  the  claim 
is  determined  after  the  time  limit, 
interest  would  be  paid  only  on  the 
balance  due  the  supplier  aftm  the  carrier 
deducts  the  amount  of  the  advance.  (Of 
course,  no  interest  would  accrue  if  the 
amount  of  the  advance  exceeds  the 
actual  payment  amount  to  be  made  on 
the  claim.  If  the  advance  payment  is 
issued  after  the  time  fimit,  interest 
would  accrue  on  the  advance  (or  on  the 
amount  of  the  claim,  which  ever  is 
smaller)  up  to  the  date  that  the  advance 
payment  is  issued,  and  on  the  balance 
due  the  supplier,  if  any,  up  to  the  date 
of  payment. 

In  §421.214,  paragraph  (i)  would 
explain  that  the  decision  to  advance 
payments  and  the  determination  of  the 
amount  to  be  advanced  on  any  given 
claim  are  committed  to  agency 
discretion  and  are  not  subject  to  review 
or  appeal.  However,  the  carrier  would 
notify  the  supplier  receiving  the 
advance  payment  about  the  amounts 
advanced  and  recouped,  and  how  any 
Medicare  payment  amounts  have  been 
adjusted.  If  the  supplier  believes  the 
carrier's  reconciliation  of  the  amounts 
advanced  and  recouped  is  incorrectly 
computed,  it  may  request  an 
administrative  review  from  the  carrier. 

If  a  review  is  requested,  the  carrier 
would  provide  a  written  explanation  of 
the  adjustments.  This  review  and 
explanation  is  separate  from  a  supplier’s 
ri^t  to  appeal  the  amount  and 
computation  of  benefits  paid  on  the 
claim,  as  provided  at  42  CFR  part  405, 
subpart  H.  The  carrier’s  reconciliation  of 
amounts  advanced  and  recouped  is  not 
an  initial  determination  as  defined  at 
§  405.803,  and  any  written  explanation 
of  such  reconciliation  is  not  subject  to 
further  administrative  review.  We 
expect  that  this  review  process  will  help 
to  eliminate  unnecessary  appeals  that 
might  result  from  errors  in  computation. 


IV.  Regulatory  Impact  Statement 

We  genm'ally  prepare  an  initial 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612),  unless  the  Secretary 
certifies  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
suppliers  that  provide  services  under 
Medicare  Part  B  to  be  small  entities.  We 
do  not  consider  carriers  to  be  small 
entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  ccHiform  to  &e  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  proposed  rule  would  amend 
Medicare  regulations  to  ensure  that 
when  carriers  make  advance  payments 
to  suppliers  and  those  payments  are 
greater  than  the  amounts  actually  due 
after  the  claim  is  processed,  the  excess 
payments  are  recovered  promptly.  We 
e?q}ect  this  proposed  rule  would  result 
in  marginal  administrative  savii^  to 
carriers  and  suppliers.  In  addition,  we 
do  not  believe  this  regulation  would 
have  a  negative  effect  on  the  economy. 
Therefore,  the  overall  benefits  are 
positive  and  indeed  provide  stability 
during  potentially  disruptive  claims 
processing  delays. 

We  have  determined,  and  the 
Secretary  certifies,  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 
Therefore,  we  have  not  prepared 
analyses  for  either  the  RFA  or  small 
rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Collection  of  Information 

Section  421.214(0(4),  (^(2),  and  (i)(3) 
of  this  document  contain  information 
collection  and  recordkeeping 
requirements  that  are  subject  to  review 
by  die  Ofiice  of  Monument  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.).  These  reporting  and 
recordkeeping  requirements  are  not 


36418 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Proposed  Rules 


effective  until  a  notice  of  OMB’s 
approval  is  published  in  the  Federal 
Register.  The  information  collection 
requirements  in  §  421.214(f)(4)  require 
that  a  carrier  maintain  a  financial 
system  of  data  in  accordance  with  the 
Statement  of  Federal  Financial 
Accounting  Standards  for  tracking  each 
advance  payment  and  its  recoupment. 

We  estimate  that  it  would  take  a  carrier 
4  minutes  for  entry  of  an  advance 
payment  into  the  tracking  system  and  2 
minutes  for  any  update  (including 
recoupment). 

The  reporting  requurements  in 
§  421.214(g)(2)  may  require  a  carrier  to 
send  a  written  notice  to  the  supplier 
converting  any  impaid  balances  of 
advance  payments  to  overpayments  if 
adjusting  Medicare  payments  fails  to 
recover  an  advance  payment.  We 
estimate  that  it  would  take  a  carrier  5 
minutes  to  issue  a  computer-generated 
letter  with  an  attached  worksheet 
detailing  adjustments  to  the  advance 
payment  and  any  resulting 
overpayment. 

Sec^on  421.214(i)(3)  would  require  a 
carrier  to  provide  a  written  explanation 
of  the  adjustments  if  the  supplier 
requests  an  administrative  review 
because  it  believes  the  carrier’s 
reconciliation  of  the  amoimts  advanced 
and  recouped  is  incorrectly  computed. 
We  estimate  this  written  explanation 
would  require  5  minutes  using  a 
computer-generated  letter. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  OMB  official  whose 
name  appears  in  the  ADDRESSES  section 
of  this  preamble. 

VI.  Response  to  Public  Comments 

Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  imable  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  “Dates” 
section  of  this  preamble,  and  we  will 
respond  to  comments  in  the  preamble  to 
the  final  rule. 

List  of  Subjects  in  42  CFR  Part  421 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  part  421  would  be  amended 
as  follows: 


PART  421— INTERMEDIARIES  AND 
CARRIERS 

1.  The  authority  citation  for  Part  421, 
Subpart  C  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1815, 1816, 1833, 
1834(a)  and  (h),  1842, 1861(u),  1871, 1874, 
and  1875  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395(g),  1395h,  13951, 1395m(a) 
and  (h),  1395u,  1395x(u),  1395hh,  1395kk, 
and  139511),  and  42  U.S.C.  1395b-l. 

Subpart  C— Carriers 

2.  A  new  §  421.214  is  added  to 
Subpart  C  to  read  as  follows: 

§  421 .21 4  Advance  payments  to  suppliers 
furnishing  items  or  services  under  Part  B. 

(a)  Scope  and  applicability.  This 
section  provides  for  the  following: 

(1)  Sets  forth  requirements  and 
procedures  for  the  issuance  and 
recovery  of  advance  payments  to 
suppliers  of  Part  B  services  and  the 
rights  and  responsibilities  of  suppliers 
under  the  pajmaent  and  recovery 
process. 

(2)  Does  not  limit  HCFA’s  right  to 
recover  imadjusted  advance  pa3rment 
balances. 

(3)  Does  not  affect  suppliers’  rights 
under  part  405,  subpart  H  of  this 
chapter  relating  to  substantive 
determinations  on  suppliers’  claims. 

(4)  Does  not  apply  to  claims  for  Part 
B  services  furnished  by  suppliers  that 
have  in  effect  provider  agreements 
imder  section  1866  of  the  Act  and  part 
489  of  this  chapter,  and  are  paid  by 
intermediaries. 

(b)  Definition.  As  used  in  this  section, 
advance  payment  means  a  conditional 
partial  payment  made  by  the  carrier  in 
response  to  a  claim  that  it  is  unable  to 
process  within  established  time  limits. 

(c)  When  advance  payments  may  be 
made.  An  advance  payment  may  be 
made  if  all  of  the  following  conditions 
are  met: 

(1)  The  carrier  is  unable  to  process  the 
claim  timely. 

(2)  HCTA  determines  that  the  prompt 
payment  interest  provision  specified  in 
section  1842(c)  of  the  Act  is  insufficient 
to  make  a  claimant  whole. 

(3)  HCFA  approves,  in  writing  to  the 
carrier,  the  makmg  of  an  advance 
payment  by  the  carrier. 

(d)  When  advance  payments  are  not 
made.  Advance  payments  are  not  made 
to  any  supplier  that  meets  any  of  the 
following  conditions: 

(1)  Is  delinquent  in  repaying  a 
Medicare  overpayment. 

(2)  Has  been  advised  of  being  imder 
active  medical  review  or  program 
intemty  investigation. 

(3)  Has  not  submitted  any  claims. 

(4)  Has  not  accepted  claims’ 
assignments  within  the  most  recent  180- 


% 

day  period  preceding  the  system 
malfunction. 

(e)  Requirements  for  suppliers.  (1) 
Except  as  provided  for  in  paragraph 
(g)(1)  of  this  section,  a  supplier  must 
request,  in  writing  to  the  carrier,  an 
advance  payment  for  providing  Part  B 
items  or  services. 

(2)  A  supplier  must  accept  an  advance 
payment  as  a  conditional  payment 
subject  to  adjustment,  recoupment,  or 
both  based  on  an  eventual 
determination  of  the  actual  amount  due 
on  the  claim,  and  subject  to  the  other 
rules  found  in  this  section. 

(f)  Requirements  for  carriers.  (1)  A 
carrier  must  calculate  an  advance 
payment  at  no  more  than  80  percent  of 
historical  assigned  claims  payment  data 
paid  a  supplier.  Historical  data  is 
defined  as  a  representative  90-day 
assigned  claims  payment  trend  within 
the  most  recent  180-day  experience 
before  the  system  malf^ction.  Based  on 
this  amount  and  the  number  of  claims 
pending  for  the  supplier,  the  carrier 
must  determine  and  issue  advance 
payments  not  to  exceed  80  percent  of 
the  average  per  claim  amoimt  paid 
during  the  90-day  trend  period  times  the 
number  of  assigned  claims  pending.  If 
historical  data  are  not  available  or  if 
backlogged  claims  cannot  be  identified, 
the  carrier  must  determine  and  issue 
advance  payments  based  on  some  other 
methodology  approved  by  HCFA. 
Advance  payments  can  be  made  no 
more  frequently  than  once  every  2 
weeks  to  a  supplier. 

(2)  Generally,  a  supplier  will  not 
receive  advance  payments  for  more 
assigned  cleums  &an  were  paid,  on  a 
daily  average,  for  the  90  days  before  the 
system  malfunction. 

(3)  A  carrier  must  recover  an  advance 
pa)mient  by  applying  it  against  the 
amount  due  on  the  claim  on  which  the 
advance  was  made.  If  the  advance 
payment  exceeds  the  Medicare  payment 
amount,  the  carrier  must  apply  the 
unadjusted  balance  of  the  advance 
payment  against  future  Medicare 
payments  due  the  supplier. 

(4)  In  accordance  with  HCFA 
instructions,  a  carrier  must  maintain  a 
financial  system  of  data  in  accordance 
with  the  Statement  of  Federal  Financial 
Accounting  Standards  for  tracking  each 
advance  payment  and  its  recoupment. 

(g)  Requirements  for  HCFA.  (1)  HCFA 
may  determine  that  circumstances 
warrant  the  issuance  of  advance 
payments  to  all  affected  suppliers 
furnishing  Part  B  items  or  services 
except  that  no  advance  payments  may 
be  made  to  any  supplier  furnishing  Part 
B  items  or  services  that  meets  any  of  the 
conditions  in  paragraph  (d)  of  this 
section.  HCFA  may  waive  the 
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requirement  in  paragraph  (eKl)  of  this 
section  as  part  of  that  determination. 

(2)  If  adjusting  Medicare  payments 
fails  to  recover  an  advance  payment, 
HCFA  may  authorize  the  use  of  any 
other  recoupment  method  available  (for 
example,  lump  sum  repayment  or  an 
extended  repayment  schedule) 
including,  upon  written  notice  from  the 
carrier  to  the  supplier,  converting  any 
unpaid  balances  of  advance  payments  to 
overpayments.  Overpayments  are 
resolved  in  accordance  with  part  401, 
subpart  F  of  this  chapter  concerning 
claims  collection  and  compromise  and 
part  405,  subpart  C  of  this  chapter 
concerning  recovery  of  overpayments. 

(h)  Prompt  payment  interest.  An 
advance  payment  is  a  “payment”  under 
section  1842(cK2)(C)  of  the  Act  for 
purposes  of  meeting  the  time  limit  for 
the  payment  of  clean  claims,  to  the 
extent  of  the  advance  payment. 

(i)  Notice,  review,  and  appeal  ri^ts. 
(1)  The  decision  to  advance  payments 
and  the  determination  of  the  amount  of 
any  advance  payment  are  committed  to 
agency  discretion  and  are  not  subject  to 
review  or  appeal. 

(2)  The  carrier  must  notify  the 
supplim*  receiving  an  advance  payment, 
about  the  amounts  advanced  and 
recouped,  and  how  any  Medicare 
payment  amounts  have  been  adjusted. 

(3)  The  supplier  may  request  an 
administrative  review  horn  the  carrier  if 
it  believes  the  carrier’s  reconciliation  of 
the  amounts  advanced  and  recouped  is 
incorrectly  computed.  If  a  review  is 
requested,  the  carrier  must  provide  a 
¥vritten  explanation  of  the  adjustments. 

(4)  The  review  and  explanation 
described  in  paragraph  (iK3)  of  this 
section  is  separate  from  a  supplier’s 
right  to  appeal  the  amount  and 
computation  of  benefits  paid  on  the 
claim,  as  provided  at  part  405,  subpart 
H  of  this  chapter.  The  carrier’s 
reconciliation  of  amounts  advanced  and 
recouped  is  not  an  initial  determination 
as  dehned  at  §  405.803  of  this  chapter, 
and  any  written  explanation  of  a 
reconciliation  is  not  subject  to  further 
administrative  review. 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance  and  No.  93.774  Supplementary 
Medical  Insurance  Program) 

Dated:  October  19, 1993. 

Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  April  7, 1994. 

Donna  Shalala, 

Secretary. 
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42  CFR  Part  440 
(MB-085-P1 
RIN  0938-AG73 

Medicaid  Program:  Nurse-Midwife 
Services 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
expand  coverage  of  nurse-midwife 
services  under  the  Medicaid  program  by 
including  coverage  for  those  services 
that  nurse-midwives  perform  outside 
the  maternity  cycle  as  allowed  by  State 
law  and  regulation.  This  proposal 
would  conform  Medicaid  regulations  to 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993. 

OATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  September  16, 1994. 
ADDRESSES:  Mail  written  cmnments  (1 
origiiial  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  MB- 
085— P,  P.O.  Box  7518,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington.  DC 
or 

Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

MD. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-085-P.  Commmits  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  tifter  publication 
of  a  dociiment,  in  Room  309-^  of  the 
Department’s  ofEces  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Lauren 
Oliven,  HCFA  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wardwell,  (410)  966-5659. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Scope  of  Covered  Services 

Title  XIX  of  the  Social  Security  Act 
(the  Act)  authorizes  States  to  establish 
Medicaid  programs  to  provide  medical 
assistance  to  needy  individuals.  Section 
1902(a)(10)  of  the  Act  describes  the  two 
broad  classifications  of  most  individuals 
to  whom  medical  assistance  may  be 
provided:  the  categorically  needy 
(section  1902(a)(10)(A))  and  the 
medically  needy  (section 
1902(a)(10)(C)).  Section  1905  of  the  Act 
defrnes  medical  assistance  as  payment 
of  part  or  ail  of  the  costs  of  specified 
services  to  eligible  individuals. 

Section  1905(a)(17)  of  the  Act 
includes,  as  a  service  for  which  medical 
assistance  may  he  available,  nurse- 
midwife  services  which  the  nurse- 
midwife  is  authorized  to  practice  under 
State  law  or  regulation.  Nurse-midwife 
services  are  mandatcay  for  the 
categorically  needy  under  section 
1902(a)(10)(A)  of  the  Act.  At  the  State’s 
option,  a  State  may  also  provide  these 
services  to  the  medically  needy. 

Prior  to  October  1, 1993,  section 
1905(a)(17)  of  the  Act  (through  a  cross- 
reference  to  section  1861gg  of  the  Act) 
and  implementing  regulations  at  42 
440.165  required  that  a  nurse-midwife 
must  be  a  registered  nurse  who  (1)  is 
either  certified  as  a  muse-midwife  by  an 
organization  recognized  by  the  Secretary 
or  has  completed  a  program  of  study 
and  clinical  experience  that  has  been 
approved  by  the  Secretary  and  (2) 
performs  services  in  the  care  of  mothers 
and  babies  throughout  the  maternity 
cycle.  Section  1905(a)(17)  (again, 
through  a  cross-reference  to  section 
1861gg  of  the  Act)  also  specifies  that  the 
services  that  a  nurse-midwife  is  legally 
authorized  to  perform  imder  State  law 
and  regulations  must  be  covered 
whether  or  not  the  nurse-midwife  is 
under  the  supervision  of,  or  associated 
with,  a  physician  or  other  health  care 
provider. 

Section  13605  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  *93), 
Public  Law  103-66,  amended  section 
1905(a)(17)  of  the  Act  to  remove  the 
limitation  that  a  nurse-midwife  can 
provide  services  only  during  the 
maternity  cycle. 

B.  Current  Regulatory  Provisions 

There  are  four  existing  sections  of 
Medicaid  regulations  in  the  CFR  which 
are  affected  by  this  legislation.  Section 
440.165  of  the  existing  Medicaid 
regulations  defines  nurse-midwife 
services  as  a  distinct  service  category 
and  lists  the  requirements  for  coverage 
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of  services  under  that  category.  Three 
other  existing  sections,  §§  440.10, 
440.20,  and  440.90,  contain  cross- 
references  to  §  440.165  to  indicate  that 
nurse-midwife  services  may  be 
performed  in  specified  settings.  Sections 
440.10  and  440.20  provide  that  nurse- 
midwife  services  may  be  performed  in 
inpatient  and  outpatient  hospital 
settings.  Section  440.90  provides  that 
nurse-midwife  services  may  be 
performed  in  clinic  settings.  These 
Federal  regulations  allow  State  laws  or 
regulations  governing  nurse-midwife 
services,  the  policies  of  hospitals 
regarding  the  granting  of  staff  privileges, 
and  the  judgments  of  health 
professionals  to  govern  the  need  for 
supervision  of  nurse-midwife  services 
in  inpatient  and  outpatient  settings. 

II.  Provisions  of  the  Proposed 
Regulations 

We  are  proposing  the  following 
changes  to  the  Medicaid  regulations 
based  on  the  provisions  of  OBRA  ’93 
and  our  reexamination  of  existing 
regulations. 

•  We  would  amend  §  440.165  by 
removing  paragraphs  (a){l)  and  (c)  to 
delete  the  definition  of,  and  all  other 
references  to,  the  maternity  cycle  in 
accordance  with  the  OBRA  ’93 
amendment  that  provides  for  the 
coverage  of  nurse-midwife  services 
whether  or  not  the  services  are 
performed  in  the  management  of  care  of 
mothers  and  babies  throughout  the 
maternity  cycle.  Removal  of  this 
limitation  will  allow  nurse-midwives  to 
perform  any  service  that  is  allowed 
under  State  law  or  regulation. 

•  We  would  remove  the  exception 
cross-references  to  §  440.165  contained 
in  §§  440.10, 440.20,  and  440.90. 
Because  nurse-midwife  services  are 
defined  as  a  distinct  service  category 
under  §  440.165,  we  have  determined 
that  the  inclusion  of  cross-references  to 
the  description  of  covered  nurse- 
midwife  services  within  the 
descriptions  of  other  covered  Medicaid 
services  is  more  confusing  than 
clarifying. 

III.  Impact  Statement 

We  generally  prepare  an  initial 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5.  U.S.C.  601 
through  612)  unless  the  Secretarj' 
certifies  that  a  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  Humber  of  small  entities. 
For  puiposes  of  the  RFA,  we  consider 
all  providers  and  suppliers  of  health 
care  and  services  for  Medicaid 
recipients  to  be  small  entities. 


Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  have  deteripined,  and  the 
Secretary  certifies,  that  these  proposed 
regulations  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  would  not  have  a 
significant  impact  on  the  operation  of  a 
substantial  number  of  small  rural 
hospitals.  Therefore  we  have  not 
prepared  a  regulatory  flexibility  analysis 
or  an  analysis  of  the  effect  on  small 
rural  hospitals. 

For  the  most  part,  cost  savings  as  a 
result  of  these  proposed  regulations  will 
be  incurred  regardless  of  the 
promulgation  of  these  regulations.  The 
provisions  of  this  rule  merely  conform 
the  regulations  to  the  legislative 
provisions  of  OBRA  ’93. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  has  not  been  reviewed  by  the  Office 
of  Management  and  Budget. 

IV.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  “DATES”  section 
of  this  preamble,  and  we  will  respond 
to  the  comments  in  the  preamble  of  the 
final  rule. 

List  of  Subjects 
42  CFR  Part  440 

Grant  programs-health,  Medicaid. 

42  CFR  part  440  would  be  amended 
as  set  forth  below: 


PART  440— SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  In  §  440.10  the  introductory  text  of 
paragraph  (a)  is  republished,  paragraph 
(a)(2)  is  revised,  the  text  pf  paragraph 
(a)(3)  introductory  text  is  republished, 
and  paragraph  (a)(3)(iii)  is  revised  to 
read  as  follows: 

§  440.10  Inpatient  hospital  services,  other 
than  services  in  an  institution  for  mental 
diseases. 

(a)  Inpatient  hospital  seriices  means 
services  that — *  *  * 

(2)  Are  furnished  under  the  direction 
of  a  physician  or  dentist:  and 

(3)  Are  furnished  in  an  institution 
that—*  *  * 

(iii)  Meets  the  requirements  for 
participation  in  Medicare  as  a  hospital; 
and 

it  it  it  it  it 

3.  In  section  440.20  the  introductory 
text  to  paragraph  (a)  is  republished, 
paragraph  (a)(2)  is  revised,  the  text  of 
paragraph  (a)(3)  introductory  text  is 
republished  and  paragraph  (a)(3)(ii)  is 
revised  to  read  as  follows: 

§  440.20  Outpatient  hospital  services  and 
rural  health  clinic  services. 

(a)  Outpatient  hospital  services  means 
preventive,  diagnostic,  therapeutic, 
rehabilitative,  or  palliative  services 
that—*  *  * 

(2)  Are  furnished  by  or  under  the 
direction  of  a  physician  or  dentist:  and 

***** 

(3)  Are  furnished  by  an  institution 
that—*  *  * 

(ii)  Meets  the  requirements  for 
participation  in  Medicare  as  a  hospital; 
and 

***** 

4.  Section  440.90  is  amended  by 
removing  paragraph  (c). 

5.  In  §  440.165,  paragraph  (a)  is 
revised  and  paragraph  (c)  is  removed  to 
read  as  follows: 

* 

§440.165  Nurse-midwife  service 

(a)  Nurse-midwife  services  means 
services  that — 

(1)  Are  furnished  by  a  nurse-midwife 
within  the  scope  of  practice  authorized 
by  State  law  or  regulation,  and  in  the 
case  of  inpatient  or  outpatient  hospital 
services  or  clinic  services,  are  furnished 
by  or  under  the  direction  of  a  nurse- 
midwife  to  the  extent  permitted  by  the 
facility;  and 

(2)  Unless  required  by  State  law  or 
regulation  or  a  facility,  are  paid  without 
regard  to  whether  the  nurse-midwife  is 
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under  the  supervision  of,  or  associated 
with  a  physician  or  other  health  care 
provider.  (See  §  441.21  of  this  chapter 
for  provisions  on  independent  provider 
agreements  for  nurse-midwives.) 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  April  4, 1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated;  May  6, 1994. 

Donna  E.  Shalala, 

Secretary. 

IFR  Doc.  94-17220  Filed  7-15-94,  8:45  am) 
BILLING  CODE  4120-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
(Docket  No.  FEMA-7097) 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualiiied  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

OATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identiflcation  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-year)  flood 


elevations  and  modified  base  flood 
elevations  for  each  community  listed 
below,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  firom  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  auUiority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127, 44  FR  19367 
3  CFR,  1979  Comp.,  p.  376. 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows; 

•Depth  m 
teet  above 

Source  ot  flooding  and  location  -^le^tion 

in  feet 
(NGVD) 

Ohio 

Harrisburg  (Village),  Franklin  County 


Big  Darby  Creek: 

At  downstream  corporate  limits .  "'68 

At  upstream  corporate  limits  - .  '"EQ 


Maps  available  for  inspection  at  the  ViF 
lage  Hall,  1092  High  Street,  Harris¬ 
burg,  Ohio. 

Send  comments  to  The  Honorable  Tim¬ 
othy  A.  Belt,  Mayor  of  the  Village  of 
Harnsburg,  Franklin  County,  P  O  Bo* 
17,  Harrisburg,  Ohio  43126. 


Milford  Center  (Village),  Union 
County 

Big  Darby  Creek: 

Approximately  .3  mile  downstream  ot 


U.S.  Route  36 . , .  ‘977 

At  upstream  corporate  limit  .  ‘965 


Maps  available  lor  inspection  at  the 
Town  HeiH,  12  Railroad  Street,  Mittord 
Center,  Ohio. 

SerKf  comments  to  The  Honorable  Rob¬ 
ert  G.  MitcheH,  Mayor  ot  the  Village  ot 
Milford  Center,  Union  County,  12 
Railroad  Street,  Mittord  Center,  Ohio 
43045. 


Richwood  (Village),  Union  County 
Ash  Run: 

At  confluence  with  Fulton  Creek  .  ‘941 

At  Race  Road .  *943 

Fulton  Creek: 

At  confluence  ot  Ash  Road  .  '94i 

Approximately  1 ,050  feel  upstream  ot 
,  oonftuerx»  ot  Ash  Run  .  *941 


Maps  available  for  inspection  at  Village 
HaN,  101  South  Franklin  Street, 
Richwood,  Ohio. 

Send  comments  to  The  Honorable  Jett 
Holtschulte,  Mayor  ot  the  Village  ot 
Richwood,  Union  County,  101  South 
Franklin  Street,  Richwood,  Ohio 
43344. 


§  67.4  [Amended] 

3.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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State 

City/lown/county 

Source  of  flooding 

Location 

ttEtepth 
above  g 
i  *Elev^ 

feet  (N 

Existing 

in  feet 
round 
ion  in 

GVD) 

Modified 

Florida . .  _ 

Altamonte  Springs 
(City),  Seminole 
eounty. 

Lake  Harriet _ 

Entire  shoreline  within  community _ 

None 

*57 

Maps  availiabte  tor  irtspection  at  the  Altamonte  Springs  Public  Library.  28t  North  Maitland,  Altamonte  Springs.  Florida. 

Send  comments  to  Mr.  Phillip  D.  Perrland,  Altamonte  Springs  City  Manager.  Seminole  County.  225  Newburyport  Avenue.  Altamonte  Springs. 
Florida  32701. 


Florida . . . 

.....  Casselberry  (City)  I  Tributary  to  Howell  Lake 

.  I  Upstream  corporate  limits . 

None 

*76 

Seminole  County.  1 

At  downstream  side  of  State  Route  436  .. 

None 

*57 

Maps  avciilable  for  inspection  at  City  Mall,  95  Triplet  Lake  Drive;  Casselberry,  Florida. 

Serxl  comments  to  The  Honorable  Jeseph  Hillebrandt.  Mayor  of  the  City  of  Casselbeiry.  Seminole  County,  95  Triplet  Lake  Drive,  Casselbeny, 
Fionda  32707. 


Lake  Mary  (City) 

Soldier  Creek . . . . 

Backwater  area  between  CSX  Transpor- 

None 

*42 

Seminole  County. 

lation. 

AH  Zone:  Shatiow  flooding  area  at  Lake 

None 

*49 

Emma  Road  approximately  1.6  miles 

north  of  Longanod  M2trkham  Road. 

AH  Zone:  ShallOMr  flooding  area  at  Leike 

None 

*46 

Emma  Fload  approximately  2.3  miles 

north  of  Longwood  Markham  Road. 

Twin  Lakes . . . . 

Approximately  0.5  mile  east  of  intersec- 

None 

*52 

tion  of  Interstate  Route  4. 

Maps  availabte  tor  iropection  at  the  City  Engineering  Department.  100  North  Coun^  Qub  Road,  Lake  Mary,  Florida. 

Send  comments  to  Mr.  John  C.  Litton.  Lake  Mary  City  Manager,  SemirKile  County.  P.CX  Box  950700,  Lake  Mary,  Florida  32795-0700. 


Florida . 

Longwood  (City) 
Seminole  County. 

5:toldier  Creftk  . 

A(^?roximately  t,2(X)  feet  downstream  of 
Longwood  Mills  Raod. 

None 

At  upstream  side  of  I4to  Avenue . 

None 

Unnamed  Poixfing  Area 

South  of  Longwood  Mills  Road  approxr- 

None 

mately  T,300  feet  west  of  Longwood 
Lake  Mery  Road 

*54 


*60 

*58 


Maps  available  for  inspection  at  toe  Buikfing  and  Planning  Department,  174  West  Church  Avenue,  Longwood,  Florida. 

Serxf  comments  to  Mr.  W.  Shelton  Smith.  Longwood  Qly  Administrator.  Seminole  County,  T75  West  Warren  Avenue,  Longwood,  Florida.  3275© 


Oviedo  (City)  Semi- 

Little  Econlockhatchee 

Approxim^ly  6.6  mile  upstream  of 

None 

*32 

fwle  County. 

River. 

Lockwood  Road. 

ApproKimetety  1 .5  mile  upstream  of 

None 

*33 

Lockwood  Road 

Bath  Lake . . . . . 

Entire  shoreline  within  community  _ 

None 

*68 

Florida 


Maps  available  for  inspection  at  the  Engineering  Department.  400  Alexandria  Boulevard.  Oviedo.  Florida. 

Send  comments  to  Mr.  V.  Eugene  Willitord,  HI,  Oviedo  City  Martager,  Seminole  County.  400  Alexandria  Boulevard.  Oviedo,  Florida  32765. 


Sanford  (City) 

Six  Mile  Creek  Tributary  ... 

Approximately  0.4  mile  upstream  of  State 

None 

Semirwie  Coun^. 

Route 

S-427- 

'  At  Airport  Boulevard _ _ 

None 

Lake  Monroe . 

Entire  shoreline . . . . 

*10 

Florida 


*31 


*34 

*9 


Maps  available  for  inspection  at  City  Hall,  300  North  Park  Avenue,  Sanford,  Fkxida. 

Send  comments  to  Mr.  WHIiam  A.  Simmons,  Sanford  City  Manager,  Seminole  County,  P.O.  Box  1788,  Sanford,  Florida  32772-1788. 


Florida . 

WMer  Springs 

Boat  Lake . 

Entire  shoreline  within  community _ 

*55 

(Qly)  Seroinoie 

County. 

Maps  avadable  for  inspection  al  the  City  Engineering  Department,  f  126  East  State  Route  434,  Wnter  Springs,  Florida. 

Send  comments  to  Mr.  John  Govoruhk,  Winter  Springs  City  Manager,  Seminole  County,  1126  East  State  Route  434,  Winter  Springs.  Florida 
32708. 


Georgia  .. 


Hall  County  (Unin¬ 
corporated 
Areas). 


Rat  Creek 


Limestone  Creek 


Lfostream  side  of  State  Route  13  _ _ 


Approximately  100  feet  upstream  of 
Southern  Railway. 

At  toe  conlluerKe  with  Chattahoochee 
River. 

At  upstream  side  of  second  crossing  of 
State  Route  13. 


None 

None 

None 

None 


*1.166 

*1.179 

*1.077 

*1.126 
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State 

1 

City/town/county 

Source  of  flooding 

Location 

#  Depth  in  feet 
above  grouno. 
‘Elevation  in 
feet  (NGVD) 

Existing 

Modified 

Limestone  Creek . 

Tributary . 

At  confluerx^  with  Limestone  Creek . 

Approximately  1,000  feet  upstream  of 
confluence  with  Limestone  Creek. 

1 

None 

None 

*1,089 

1  *1,091 

Maps  available  for  inspection  at  the  Hall  Courrty  Engineering  Department.  300  Green  Street,  Gainesville,  Georgia. 

Send  comments  to  Ms.  Brenda  Branch,  Chairman  of  the  Hall  County  Commissioners,  Drawer  1435,  Gainesville,  Georgia  30503. 


Georgia  . 

Oconee  County 

Apalachee  River  . 

Approximately  3  miles  downstream 

of 

None 

*574 

(Unincorporated 

Areas). 

State  Route  186  bridge. 

Approximately  250  feet  upstream 

of 

None 

*692 

westbound  span  of  U.S.  Highway 
bridge. 

78 

t 

Maps  available  for  inspection  at  the  Plartning  and  Inspectkms  Building,  23  Water  Street,  Watkinsville,  Georgia. 

Send  comments  to  Mr.  Wendell  T.  Dawson,  Chairman  of  the  Oconee  County  Board  of  Commissioners,  P.O.  Box  145,  Watkinsville,  Georgia 
30677. 


Georgia  . 

Walton  County 

Apalachee  River  . 

At  State  Route  186  bridge . 

None 

i  *624 

(Unincorporated 

Areas). 

None 

*692 

Approximately  125  feet  upstream  of  the 

westbourxj  U.S.  Highway  78  bridge. 

i 

1 

Maps  available  for  inspection  at  the  Code  Enforcement  Building,  Courthouse  Annex  1,  Court  Street,  Monroe,  Georgia. 

Send  comments  to  Mr.  Rick  Holder,  Chairman  of  the  Walton  County  Board  of  Commissioners,  132  East  Spring  Street,  P.O.  Box  585,  Monroe, 
Georgia  30655. 


Indiana  . 

Allen  County  (Unin- 

Maumee  River  . j 

Approximately  3.7  miles  downstream  of 

- ! 

*751 

1 - 

*750 

corporated 

U.S.  Route  24. 

Areas). 

Approximately  1.1  miles  downstream  of 

*753 

*752 

U.S.  Route  24. 

St  Joseph  River  . 

Approximately  1,6(X)  feet  upstream  of 

*769 

*768 

confluence  of  Becketts  Run. 
Approxinrately  0.7  mile  upstream  of  con- 

*769 

•768 

fluerrce  of  Becketts  Run. 

Maps  available  for  inspecton  at  the  City/County  Building,  Room  200,  One  East  Main  Street,  Fort  Wayne,  Indiana. 

Serrd  comments  to  Mr.  Jack  R.  Worthman,  President  of  the  Allen  County  Board  of  Commissioners,  City/County  Building,  Room  200,  One  East 
Main  Street,  Fort  Wayne,  Indiana  46802. 


Michigan .  Bangor  Charter 

Kawkawtin  River  . 

At  confluence  with  Saginaw  Bay  . 

*585 

*586 

(Township),  Bay 

County. 

Approximately  125  feet  upstream  of  Eu- 

*585 

*586 

cikf  Road. 

Saginaw  River . 

At  confluence  with  Saginaw  Bay  . 

*585 

*586 

At  upstream  corporate  limits . 

*585 

*592 

Saginaw  Bay . 

Shoreline  along  Donahue  Road  . 

*585 

*592 

Shoreline  along  Bay  Shore  Road . 

*585 

*589 

Remaining  shoreline  of  Bangor  Charter 

*585 

*586 

Township. 

1 

1 

Maps  available  for  inspection  at  the  Bangor  Charter  Township  Hall,  180  State  Park  Drive,  Bay  City,  Michigan. 

Send  comments  to  Mr.  C.  Joseph  Carland,  Supervisor  of  the  Bangor  Charter  Township,  Bay  County,  180  State  Park  Drive,  Bay  City,  Michigan 
48706. 


Michigan . 

Bay  City  (City),  Bay 
County. 

Saginaw  River . 

Downstream  of  corporate  limits . 

*585  : 

1 

*586 

1 

Approximately  0.4  mile  downstream  of 

*585 

*586 

the  upstream  corporate  limits. 

1 

1 

Maps  available  for  inspection  at  the  Code  Enforcement  Office,  310  Washington  Avenue,  Bay  City,  Michigan. 

Send  comments  to  The  Honorable  Michael  Buda,  Mayor  of  the  City  of  Bay  City,  Bay  County,  301  Washington  Avenue,  City  Hall,  Bay  City, 
Michigan  48708. 


Michigan . 

Essexville  (City), 

Saginaw  River . 

At  the  downstream  corporate  limits . 

*585 

Bay  County. 

Approximately  380  feet  upstream  of  De- 

*585 

troit  &  Mackinaw  Railroad. 

Maps  available  for  inspection  at  the  Essexville  City  Hall,  1107  Woodside  Avenue,  Essexville,  l^ichigan. 
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State 

i 

1  City/lown/county 

h 

Source  of  flooding 

Location 

ft  Depth  in  feet 
atx>ve  ground. 
*Elevatk)n  in 
feet  (NGVO) 

i 

Existing  |  Modified 

Send  comments  to  The  Honorable  John  Freel,  Mayo*  of  ^  City  o(  Ess^yille,  Bay  County,  Essexville  City  Hall,  1107  Woodskje  Avenue, 
Essexvilte,  Michigan  48732L 


Mirhigan  . 

Frankenlust  (Town- 

Saginaw  River _  _ 

At  the  fkMinstream  corporate  limits 

*585 

*586 

ship).  Bay  Coun- 

(Hotchkiss  Road). 

; 

ty- 

; 

At  the  upstream  corporate  limits  (the  Bay/ 

*586 

*587 

Saginaw  County  Boundary). 

Dutch  Creek . 

At  the  confluence  with  Saginaw  River 

*585 

*586 

West  Channel. 

At  Hotchkiss  Road  . 

*585 

*586 

Sgueconning  Creek . 

At  confluence  with  Dutch  Creek  . 

*585 

*586 

At  Northbound  Interstate  Highway  75  . 

*585 

*586 

Maps  available  for  inspection  at  the  Frantwnlusf  Township  Halt,  240T  Delta  Roa<t,  Bay  City,  Michigan. 

Send  comments  to  Ms.  I'^idB  M.  Dijat^  Supervisor  o(  the  Township  of  Frar^tenkiet,  Bay  County,  Franhenlust  Township  Halt,  2401  (Delta  Fload, 
Bay  City,  Michigan  48706. 


Michigan 


Saginaw  Bay _ |  Entire  shoreline  within  community  ... 


*585- 


Hampton  (Town¬ 
ship),  Bay  Coun- 

ty- 

Maps  available  for  inspection  af  the  Hampton  Township  Halt.  801  West  Center,  Essexville,  Michigan. 

Send  comnients  to  Ms.  Margaret  Van  Sumeren,  Supervisor  of  the  Township  of  Hampton,  Bay  County,  P.O.  Box  1 78,  Bay  City,  Michigan  48707. 


*586 


Mi/'higan 

Merritt  (Township),  Sagtn;iw  Bay 

1 

„  f-  Entire  shoreline  within  communify _ _ 

*585 

*586 

Bay  County. 

Maps  available  for  inspectioa  at  the  Merritt  Township  Halt,  48  East  Munger  Road,  Munger,  Michigan. 

Send  comments  to  Mr.  Donald  A.  Meyer,  Supervisor  of  the  Township  of  Merritt,  Bay  County,  48  East  Munger  Road,  P.O.  Box  T26,  Munger, 
Michigan  48747. 


Michigan . . 


Portsmouth  (Town- 

1  1 

Saginaw  Bay  . . ^Approximately  1.7  miles  downstream  of 

*585 

*586 

ship).  Bay  Coun- 

I  the  downstream  corporate  limits  (near 

- 

ty- 

!  McGraw  Avenue). 

I  At  the  upstream  corporate  limits . 

*586 

*587 

Maps  available  tor  inspection  at  the  Portsmouth  Township  Hall.  rTTt  West  Ceiss  Avenue,  Bay  City,  Michigan. 

SeixJ  comments  to  Mr.  Robert  J.  Pawlak,  Supervisor  of  the  Township  of  Portsmouth,  Bay  County,  Portsmouth  Township  Hall,  171 1  West  Cass 
Avenue,  Bay  City,  Michigan  48708. 


Mississippi  . 

Coahoma  (County) 

Lake  Bayou . 

At  confluence  with  Oxbow  Bayou _ _ 

None 

*159 

Untneoeporated 

Approximately  1-  mHe  upstream  of  the 

None 

*t59 

Areas. 

confluence  with  Oxbow  Bayou. 

Oxbow  Bayou  . 

Confluence  with  Cassidy  Bayou 

None 

*158 

Approximately  1-2  miles  upstream  of 

None 

*161 

:  Laney  Road. 

Maps  available  for  inspection  at  the  Road  Department,  17290  Highway  61  North,  Clarksdale,  Mississippi. 

Send  comments  to  Mr.  Jim  Humber,  President  of  the  Coahoma  County' Board  of  Supervisors,  P.O.  Box;  98,  Clarksdale,  Mississippi  38614. 


New  Jersey _  Clinton  (Town) .  Beaver  Brook 

!  Hunterdon  County  . 


[ 


Wpstreeim  of  1-78 . . 

Upstream  corporate  limits 


None  *205 

None  *207 


Maps  available  tor  inspection  at  Town  Hell,  43  Leigh  Street,  Clinton,  New  Jersey. 


Send  comments  to  The  Horxxable  Allie  McQaheran,  Mayor  of  fhe  Town  of  Clinton,  Hunterdon  (Dounty,  P.O.  Box  5194,  Clinton,  New  Jersey 
08809. 


North  Carolina . 

Bertie  (County) . 

Roanoke  River . 

. i  At  mouth  of  Roanoke  River  . 

*5 

*8 

Unincorporated 

.  At  Washington  and  Martin  County  bound- 

None 

*9 

Areas. 

t  ary. 

Maps  available  for  inspection  at  the  Bertie  County  Building,  Inspectors  Department,  County  Courthouse,  Windsor,  North- CaroHna. 
Send  commente  to  Mr.  John  E.  Whitehurst,  County  Manager,  P.O.  Bo*  530,  Windsor,  North  Carolina  27983. 


North  Carolina . 

Craven  (County) _ 

Mills  Branch 

i  ApproMmately  2,500  feet  downstream  of 

•TO 

*9 

'wiWtife  Roadr^  1431. 

unincorporated 

Approxmately  1,100  feet  upstream  of 

None 

*t7 

Areas. 

U.S.  Highway  17. 

Maps  available  for  irtspection  at  Craven  County  Planning  Department,  406  Craven  Street,  New  Bern,  North  Carolina 

Send  comments  to  Mr.  Earl  Wright,  Chairman  of  the  Craven  County  Board  of  Commissioners,  406  Craven  Street.  New  Bern,  North  (Darolina 
28560. 
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1 

State 

City /town/county 

Source  of  flooding 

Location 

#  Depth  in  feet 
above  ground. 
‘Elevation  in 
feet  (NGVD) 

Existing 

Modified 

North  Carolina . 

Dare  County  Unin- 

Atlantic  Ocean  . 

Approximately  100  feet  east  of  intersec- 

-.8 

«1 

corporated  Areas. 

tion  of  Balm  Trail,  on  North  Balm  Trail. 

At  Northern  terminus  of  Martin  Lane _ 

*7 

«1 

Currituck  Sourvl . 

At  intersection  of  Bakn  Trail  and  North 

#1 

*7 

Balm  Trail. 

Atlantic  Ocean  . 

Approximately  400  feet  east  of  intersec- 

#1 

*18 

% 

1 

tion  of  unnamed  access  road  to  Station 

1 

Bay  Drive  and  State  Route  1200. 

Maps  available  for  inspection  at  the  Dare  Ck>unty  Administration  Building,  21 1  Budleigh  Street,  3rd  Floor,  Manteo,  North  Carolina. 
Send  comments  to  Mr.  Terry  Wheeler,  Dare  County  Manager,  P.O.  Box  1000,  Manteo,  North  Carolina  27954. 


North  Carolina . 

Plymouth  (Town)  ... 

Roanoke  River . 

At  downstream  extraterritorial  corporate 

None 

*8 

limit. 

Washington  County 

At  upstream  corporate  limits . 

None 

*8 

Wnlnh  Crftftk 

At  downstream  nfirporata  limits  . 

*9 

i  At  upstream  extraterritorial  limits . 

*7 

*9 

Maps  available  for  inspection  at  City  Hall,  132  East  Water,  Plymouth,  North  Ceirolina. 

Send  comments  to  Ms.  Wanda  Jones.  Plymouth  Town  Manager,  Washington  County,  P.O.  Box  806,  Plymouth.  North  Carolina  27962. 


Ohio . 

Bexley  (City) . 

Alum  Creek . 

Approximately  1 ,000  feet  upstream  of 

*748 

*749 

dowTiStream  corporate  limits. 

Franklin  County . 

Approximately  1,250  feet  downstream  of 

•757 

•756 

CONRAIL. 

Maps  available  for  inspection  at  City  Hall,  2242  East  Main  Street,  Bexley,  Ohio. 

Send  comments  to  The  Honorable  David  H.  Madison,  Mayor  of  the  City  of  Bexley,  Franklin  County,  2242  East  Main  Street,  Bexley,  Ohio  43209. 


Ohio . 

Brice  (Village) . 

Powell  Ditch . j 

Approximately  600  feet  downstream  of 

None 

*776 

Refugee  Road. 

Franklin  County . 

i 

Approximately  800  feet  upstream  of  Refii- 

None 

•781 

1  ! 

gee  Road. 

Maps  available  for  inspection  at  Village  Municipal  Building,  5990  Columbus  Street,  Brice,  Ohio. 

Send  comments  to  The  Honorable  Cathy  Compton,  Mayor  of  the  Village  of  Brice,  Franklin  County,  5990  Colunr^sus  Street,  Brice,  Ohio  43109. 


Ohio . 

. . !  Canal  Winchester 

j  (Village).. 

Georges  Creek  . j 

Approximately  250  feet  downstream  of 
j  U.S.  Route  33. 

None 

*752 

1  Franklin  County . 

'  At  downstream  side  of  Winchester  Pike  ... 

None 

*757 

Maps  available  for  irrspection  at  Village  Hall,  10  North  High  Street,  Canal  Winchester,  Ohio. 

Send  comments  to  The  Honorable  Marsha  Hall,  Mayor  of^e  Village  of  Canal  Winchester,  Franklin  County.  P.O.  Box  226,  Canal  Winchester. 
Ohio  431 10. 


Dublin  (City), 

South  Fork  Indian  Run  . 

Approximately  1,400  feet  upstream  of 

None 

*914 

Franklin  County. 

Avery  Road. 

At  upstream  Dublin  corporate  limits  . 

None 

*940 

Cosgray  Ditch  . 

Approximately  425  feet  upstream  of  con- 

None 

‘775 

fluence  with  Scioto  River. 

Approximately  2,200  feet  upstream  of 

None 

*921 

Wilcox  Road. 

Cramer  Ditch . 

At  upstream  side  of  Dublin  Road  . 

None 

*824 

Approximately  2,500  feet  upstream  of 

None 

*920 

Wilcox  Road. 

Tri-County  Ditch . ^ 

;  At  confluence  with  South  Ford  Indian  Run 

None 

*914 

\  At  county  boundary . 

None 

*918 

Maps  available  at  the  Planning  and  Zoning  Building,  6665  Coffman  Road,  Dublin,  Ohio. 

Send  comments  to  Mr.  Tim  Hansley,  Dublin  City  Manager,  Franklin  County,  6665  Coffman  Road,  Dublin,  Ohio  43017. 


Ohio . 

.  Gahanna  (City),  Utzinger  Ditch  . 

. .  At  downstream  corporate  limits  (down- 

- T - ' — 

None 

*893 

Franklin  County. 

stream  of  CONRAIL). 

1 

Maps  available  for  inspection  at  the  City  Hall,  200  S.  Hamilton  Road,  Gahanna,  Ohio. 

SerKl  comments  to  The  Honorable  James  F.  McGregor,  Mayor  of  the  City  of  Gahanna,  Franklin  County,  200  S.  Hamilton  Road.  Gahanna. 
Ohio  43230. 


Ohio . 

Groveport  (Village) 

Little  Walnut  Creek . . 

Approximately  0.47  mile  upstream  of 

None 

*730 

Franklin  County. 

Hayes  Road. 

Approximately  250  feet  east  of  Crescent 

None 

*734 

Drive  and  Delane  Road  intersection. 

Maps  available  for  inspection  at  the  Municipal  Building.  605  Cherry  Street,  Groveport,  Ohio. 
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SetxJ  comments  to  The  Honorable  J.  Harold  Carley,  Mayor  of  the  Village  of  Groveport,  Franklin  County,  605  Cherry  Street,  Groveport,  Ohio 
43124. 


Ohio . 

Hillard  (City)  Frank- 

Hayden  Run  . 

At  upstream  side  of  Avery  Road  . 

•916 

•909 

lin  County. 

j 

Approximately  9(X)  feet  upstream  of 

•916 

•910 

Avery  Road. 

Molcomb  Ditch . 

Approximately  225  feet  upstream  of  con- 

None 

•821 

fluence  with  Tudor  Ditch. 

Approximately  175  feet  downstream  of 

•875 

•874 

Lyman  Drive. 

Tudor  Ditch  . 

Approximately  675  feet  downstream  of 

None 

•849 

Fishinger  Boulevard. 

Approximately  140  feet  downstream  of 

•872 

•873 

Parkway  Lane. 

Clover  Groff  . 

At  downstream  corporate  limits  . 

•938 

•936 

Approximately  0.66  mile  downstream  of ! 

•942 

j  ^941 

!  Elliot  Road. 

Maps  available  for  inspection  at  the  City  Hall,  3800  Municipal  Way,  Hilliard,  Ohio. 

Send  comments  to  The  Honorable  Roger  Reynolds,  Mayor  of  the  City  of  Hilliard,  Franklin  County,  3800  Municipal  Way,  Hilliard,  Ohio  43026. 


Ohio . 

Marble  Cliff  (Vil- 

Scioto  River  . 

Approximately  1,950  feet  downstream  of 

None 

*737 

lage)  Franklin 
County. 

Fifth  Avenue. 

At  CONRAIL . 

None 

*740 

Maps  available  for  inspection  at  the  Village  Hall,  1600  Fernwood  Avenue,  Columbus,  Ohio  (please  contact  Joan  Klitch,  Village  Clerk  at  (614) 
486-6993  to  arrange  for  viewing). 

Send  comments  to  The  Honorable  Paul  J.  Falco,  Mayor  of  the  Village  of  Marble  Cliff,  Franklin  County,  1600  Fernwood  Avenue,  Columbus, 


Maps  available  for  inspection  at  the  home  of  the  Clerk/Treasurer,  125  West  Riverglen,  Worthington,  Ohio. 


SerKl  comments  to  The  Honorable  Patricia  Anderson,  Mayor  of  the  Village  of  Riverlea,  Franklin  County,  P.O.  Box  191,  Worthington,  Ohio 
43085. 


Ohio . 

Upper  Arlington 

Turkey  Run  . | 

1  At  downstream  corporate  limits  of  Upper 

None 

•781 

(City),  Franklin 
County. 

j 

^  Arlington.  ^ 

Approximately  1,600  feet  upstream  of 

None 

•794 

downstream  corporate  limits  for  Upper 
Arlington. 

\ 

Maps  available  for  inspection  at  the  City  Hall,  3600  Tremont  Road,  Upper  Arlington,  Ohio. 

Send  comments  to  The  Horrorable  John  R.  Allen,  Mayor  of  the  City  of  Upper  Arlington,  Franklin  County,  3600  Tremont  Road,  Upper  Arlington, 
Ohio  43221. 


Ohio . 

Urbanaest  (Vil- 

Daumgardner  Ditch . 

Approximately  100  feet  downstream  of 

1 

None  1 

•824 

lage),  Franklin 
County. 

1 

CSX  Transportation. 

1 

i 

1 

1  At  upstream  corporate  limits  . . 

None  1 

•849 

Maps  available  for  inspection  at  the  City  Hall,  3492  First  Avenue,  Urbancrest,  Ohio.  ' 

Send  comments  to  The  Honorable  Vaughn  E.  Hairston,  Mayor  of  the  Village  of  Urbancrest,  Franklin  County,  3492  First  Avenue,  Urbancrest, 
Ohio  43123. 


Ohio . 

Valleyview  (Village) 

Dry  Run . 

At  downstream  Village  of  Valleyview  cor- 

*770 

•769 

Franklin  County. 

porate  limits. 

At  upstream  Village  of  Valleyview  cor- 

*781 

'779 

porate  limits. 

South  Fork  Dry  Run . 

Approximately  600  feet  upstream  of  con- 

*771 

*772 

fluence  with  Dry  Run. 

At  upstream  Village  of  Valleyview  cor- 

•787 

•786 

porate  limits. 

1 

Maps  available  for  inspection  at  the  Village  Hall,  432  N.  Richardson  Avenue,  Columbus,  Ohio. 

Serxf  comments  to  The  Hortorable  Michael  Russolillo,  Mayor  of  the  Village  of  Valleyview,  Franklin  County,  432  N.  Richardson  Avenue,  Colum¬ 
bus,  Ohio  43204-3472. 
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State 

CityAowrVcounty 

Source  of  floodirrg 

Location 

fDepthinfeet 
above  ground. 
*Elevation  in 
feet  (NGVD) 

Existing 

Modified 

PennsyNania  . 

Briar  Creek  (Bor- 

Briar  Creek . 

At  the  upstream  side  of  CONRAIL  .. 

*495 

*492 

ough)  Columbia 

Courrty. 

Approximately  1,170  feet  upstream  of  Rit- 

None 

*512 

tenhouse  Road  Bridge. 

East  Branch  Briar  Creek  ... 

At  the  confluence  with  Briar  Creek . 

*501 

*502 

Approximately  p.4  mile  upstream  of  State 

*510 

*511 

Route  93. 

Maps  available  for  inspection  at  Borough  HaH,  RR  #3,  Benwick.  Penrtsytvania  and  at  2606  West  Front  Street.  Bervvick.  Pennsylvania. 

Serxf  comments  to  The  Honorable  Oscar  Welsh,  Mayor  of  the  Borough  of  Briar  Creek,  Columbia  County,  2606  West  Front  Street,  Berwick, 
Permsytvania  18603. 


Peiv»yK/ania 

Juniata  (Township), 

•Iiiniata  River 

At  rlQfv^'fstfeam  rvifpnrate  Hmits  . 

*603 

*602 

Huntingdon 

County. 

At  Upstream  corporate  limits . 

*614 

*608 

Raystown  Brarx:h  Juniata 

From  the  confluerKe  with  Juniata  River  to 

*609 

*606 

River. 

the  T-428. 

Maps  available  for  inspection  at  Ms.  Alice  Kocik,  SecretaryrTreasurer’s  residerKe,  R.D.  1.  Box  378,  Huntingdon,  Penrtsylvania. 

SerKf  comments  to  Mr.  Dean  Parks.  Chairman  of  the  ToMmsNp  of  Juniata  Board  of  Supervisors,  Huntingdon  County,  P.O.  Box  141,  R.D.  3, 
Huntingdon,  Pennsylvania  16652. 


Pennsylvania . 

St  Clair  (Borough), 

MHI  Creek . 

Approximately  590  feet  downstream  of 

*700 

*691 

SchuyHdII  Coun^. 

Twing  Street. 

SchuyHdII  County  ... 

At  upstream  corporate  limits . 

*810 

*806 

Maps  availiible  for  inspection  at  the  Borough  HaH,  16  South  Third  Street,  St  Clair,  Pennsylvania. 

Send  comments  to  The  Horxxable  Richard  E.  Tomko,  Mayor  of  the  Borough  of  St.  Clair,  SchuyHdII  County,  16  South  Third  Street,  St.  Clair, 
Pennsylvania  17970. 


Pennsylvartia . 

Upper  Chichester 

Sprirrg  Run . 

At  confluence  with  Naaman  Creek . 

Nor» 

*89 

(Township), 
Delaware  County. 

Approximately  120  feet  upstream  of  West 

None 

*111 

Colonial  Drive. 

Bezor’s  Run . 

At  confluence  with  Marcus  Hook  Creek  ... 

None 

*84 

Approximately  0.9  mile  upstream  of  Beth- 

Nofw 

*164 

^  Road. 

Maps  available  for  inspection  at  the  Town  HaH,  Furey  Road.  Boothwyn,  Pennsylvania. 

Serxl  comments  to  Mr.  Stephen  E.  Barrar,  President  of  the  Township  of  Upper  Chichester  Board  of  Commissioners,  Delaware  County,  P.O. 
Box  2187,  Boothwyn.  Pennsylvania  19061. 


Pennsylvania 


Upper  Dublin 
(Township)  Mont¬ 
gomery  County. 


Pine  Run . . . . 


At  the  confluence  with  Sarxty  Run 


None 

None 


*172 

*232 


Approximately  250  feet  upstream  of 
Dresher  Town  Road  Bridge. 

Maps  available  for  inspection  at  Code  Enforcement  Office/Upper  Dublin  Township  Building,  801  Loch  Alsh  Avenue.  Fort  Washington,  Penn¬ 
sylvania 

SerKf  comments  to  Mr.  Richard  Rulon,  President  of  Upper  Dublin  Township,  Montgomery  County,  801  Loch  Alsh  Avenue,  Fort  Washington, 
Pennsylvania  19034 


Tenrressee  . 

Ripley  (Town)  Lau- 

Cane  Creek . . 

Upstream  side  of  State  Route  19  Bridge  . 

•323 

*322 

derdale  County. 

Approximately  260  feet  downstream  of  IF 

*334 

*335 

krxNS  Cent^  Gulf  Railroad  Bridge. 

Maps  available  for  inspection  at  City  Hall,  1 10  South  WasNngton  Street,  Ripley,  Tennessee. 

Send  comments  to  The  Honorable  Richard  Douglas,  Mayor  of  the  Town  of  Ripley,  Lauderdale  County.  110  South  Washington  Street,  Ripley. 
Termessee  38063. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.’’) 

Dated:  July  11, 1994. 

Rkhard  T.  Moore, 

Associate  Director  for  Mitigation. 

IFR  Doc.  94-17341  Filed  7-15-94;  8:45  am] 
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Notices 


Federal  Register 

Vol.  59,  No.  136 
Monday,  July  18,  1994 


I  This  section  ol  the  FEDERAL  REGISTER 

contains  documents  other  than  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearir>gs  arxi  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttx^,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functons  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-22(M320-02-24-1 A] 

Federal  Livestock  Grazing  Fee 
Incentive  Program  Advisory 
Committee;  Meeting 

AGENCY:  Forest  Service,  USDA;  and 
Bureau  of  Land  Management,  USDI. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Federal  Livestock 
Grazing  Fee  Incentive  Program  Advisory 
Committee  will  meet  at  the  Silver  King, 
1485  Empire  Avenue,  Park  City,  Utah 
84060,  in  the  Silver  Room,  beginning  on 
Tuesday,  August  2, 1994,  and  ending  on 
Thursday,  August  4, 1994.  The  meeting 
will  convene  each  day  at  8:00  a.m.  and 
dismiss  at  approximately  5:00  p.m.  The 
entire  meeting  is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  Otteni,  Strategic  Planner,  Bureau  of 
Land  Management,  1849  C  Street  NW., 
Washington,  DC  20240-1050,  (202)  208- 
6932;  or  jerry  McCormick,  Range 
Management  Staff,  United  States  Forest 
Service,  Auditors  Building,  201 14tb 
Street,  SW.,  Washington,  DC  20250, 
9202) 205-1746. 

SUPPLEMENTARY  INFORMATION:  The 
formation  of  the  Federal  Livestock 
Grazing  Fee  Incentive  Program  Advisory 
Committee  was  announced  in  the 
Federal  Register,  July  12, 1994,  (59  FR 
35680).  The  committee  was  formed  to 
provide  advice  to  the  Bureau  of  Land 
Management  and  the  Forest  Service  on 
the  typ>es  of  activities  associated  with 
livestock  grazing  that  would  provide 
incentives  to  encourage  the  proper 
stewardship  of  rangeland  resources;  the 
criteria  by  which  eligibility  for  an 
incentive-based  grazing  fee  should  be 
determined;  and  implementation 
options  the  agencies  might  consider. 


The  committee,will  consider  written 
statements  from  the  public.  Written 
comments  will  be  accepted  at  the 
meeting  or  may  be  mailed  to  the  Federal 
Livestc^  Grazing  Incentive  Fee 
Program  Advisory  Committee,  Bureau  of 
Land  Management,  Rangeland 
Resources  (220),  Room  201-L,  1849  C 
Street  NW.,  Washington,  E)C  20240- 
1050.  All  comments  must  be  received  by 
August  1, 1994. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Lee  Otteni,  Bureau  of  Land 
Management,  at  least  five  days  prior  to 
the  meeting. 

Mike  Dombeck, 

Acting  Director,  Bureau  of  Land  Monogement. 

David  G.  Unger, 

Associate  Chief,  Forest  Service. 

|FR  Doc.  94-17474  Filed  7-15-94;  8  45  ami 
BILLING  cooe  431(I-S4-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Michigan  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Michigan  Advisory  Committee  to  the 
Commission  will  be  held  from  9:00  a.m. 
until  9:00  p.m.  on  Wednesday,  August 
3, 1994,  at  the  Holiday  Inn  South,  6820 
South  Cedar  Street,  Lansing,  Michigan 
48911,  and  Thursday,  August  4, 1994, 
from  9:00  a.m.  to  5:00  p.m.  at  the 
Holiday  Inn  East,  3750  Washtenaw,  Aim 
Arbor,  Michigan  48104.  The  purpose  of 
these  meetings  are  to  examine  whether 
there  is  disparate  discipline  of 
minorities  in  the  Michigan  secondary 
schools  and  the  government 
enforcement  of  equal  education 
opportunity. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  janice  G. 
Frazier,  313-259-8180,  or  Constance  M. 
Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 


days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  5, 1994. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  94-17335  Filed  7-15-94;  8;45  am) 
BILLWQ  CODE  6336-01-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Notice  Extending  the  Period  for  Public 
Comments  on  the  integration  of  the 
Textiles  and  Clothing  Sector  Into  the 
GATT  1994 

July  14, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Extend  Period  for  Public 
Comment 


FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Daly,  Office  of  Textiles  and 
Apparel,  U.S.  Deptartment  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  May  19, 1994  notice  was 
published  in  the  Federal  Register  (see 
Federal  Register  notice  59  FR  26212)  by 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
requesting  public  comments  on 
Paragraph  6  of  Article  2  of  the 
Agreement  on  Textiles  and  Clothing. 
This  Agreement  provides  for  the 
eventual  integration  of  the  textiles  and 
clothing  sector  in  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
1994. 

The  request  for  interested  parties  to 
submit  comments  was  made  in 
anticipation  of  the  passing  of  the  terms 
of  the  Agreement  by  Congress,  and  even 
though  ^e  final  process  for  determining 
which  products  are  to  be  integrated  as 
yet  has  not  been  decided  upon.  Federal 
Register  notice  59  FR  26212  stated  that 
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comments  must  be  received  on  or  before 
July  18, 1994  (60  days  from  date  of 
publication). 

The  Chairman  is  extending  the  public 
comment  period  by  30  days.  Comments 
must  be  received  on  or  before  August 
17, 1994  (90  days  firom  the  date  Federal 
Register  notice  59  FR  26212  was 
pubhshed).  Comments  may  be  mailed  to 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
Room  3001,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW,  Washington,  DC  20230. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-17590  Filed  7-15-94;  8:45  am] 
BILUNG  CODE  3f510-OR-F 


THE  CORPORATION  FOR  NATIONAL 
AND  COMMUNITY  SERVICE 

Information  Collection  Request 
Submitted  to  the  Federal  Office  of 
Management  and  Budget  (FOMB)  for 
Review 

AGENCY:  The  Corporation  for  National 
and  Conmumity  Service  (CNCS). 
SUMMARY:  This  notice  provides 
information  about  an  information 
proposal  by  CNSC,  currently  under 
review  by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:'OMB  and  CNCS  will  consider 
comments  on  the  proposed  collection  of 
information  and  record  keeping 
requirements  received  on  or  before 
August  2, 1994.  Copies  of  the  proposed 
forms  and  supporting  docmnents  may 
be  obtained  by  contacting  CNCS. 
ADDRESSES:  Send  comments  to  both: 

Cary  Kowalczyk,  Chief  Financial 
Officer,  1100  Vermont  Avenue,  NW., 
Washington,  DC  20525 
Steve  Semenuk,  Desk  Officer  for  CNCS, 
Office  of  Management  and  Budget, 
3002  New  Executive  Office  Building, 
Washington,  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Kowalczyk  (202)  606-5000  Ex. 

340. 

SUPPLEMENTARY  INFORMATION: 

Office  of  the  Corporation  for  National 
and  Community  Service  issuing 
proposal 

Title  of  Forms:  Education  Award 
Voucher  and  Pa)anent  Request  Form. 

Need  and  Use:  The  National  and 
Community  Service  Act  of  1993,  requires 
the  Corporation  for  National  and 
Conunimity  Service  to  provide 
education  awards  to  individuals  who 
complete  a  term  of  service  in  an 


approved  national  service  position.  By 
providing  awards  to  individuals,  the 
Trust  assists  in  expanding  educational 
opportunity  and  rewards  individual 
responsibility. 

Type  of  Request:  Submission  of  a  new 
collection. 

Respondent’s  Obligation  to  Reply: 
Required  to  obtain  a  benefit. 

Frequency  of  Collection:  One  time 
only. 

Estimated  Number  of  Responses: 
40,000. 

Average  Burden  Hours  Per  Response: 
2.5. 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  1,867  Homs. 

Regulatory  Authority:  42.  U.S.C.  5066 
(a). 

Dated:  July  13, 1994. 

G.  Gary  Kowalczyk, 

Acting  Chief  Financial  Officer. 

IFR  Doc.  94-17361  Filed  7-15-94;  8:45  am) 
BILUNG  CODE  60S0-2S-M 


Information  Collection  Request 
Submitted  to  the  Federal  Office  of 
Management  and  Budget  (FOMB)  for 
Review 

AGENCY:  The  Corporation  for  National 
and  Community  Service  (CNCS). 

SUMMARY:  This  notice  provides 
information  about  em  information 
proposal  by  CNCS,  cmrently  under 
review  by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  OMB  and  CNCS  will  consider 
comments  on  the  proposed  collection  of 
information  and  record  keeping 
requirements  received  on  or  before 
August  2, 1994.  Copies  of  the  proposed 
forms  and  supporting  docmnents  may 
be  obtained  by  contacting  CNCS. 
ADDRESSES:  Send  comments  to  both: 
David  Rymph,  Study  Coordinator, 
Corporation  for  National  and 
Community  Service,  1100  Vermont 
Ave.,  NW.,  Washington,  DC  20525 
Steve  ^menuk.  Desk  Officer  for  CNCS, 
Office  of  Management  and  Budget, 
3002  New  Executive  Office  Building, 
Washington,  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Millsap  (703)  642-5561. 
SUPPLEMENTARY  INFORMATION: 

Office  of  the  Corporation  for  National 
and  Community  Service  Issuing 
Proposal:  Evaluation  and  Policy 
Coordination. 

Title  of  Forms:  Participant  Exit  Form. 
Need  and  Use:  The  National  and 
Community  Service  Trust  Act  of  1993 
(PL  103-82)  requires  the  Corporation  for 
National  emd  Conununity  Service  to 


evaluate  its  programs  on  a  regular  basis. 
This  information  is  required  for  program 
management,  planning,  and  required 
record  keeping. 

Type  of  Request:  Submission  of  a  new 
collection. 

Respondent’s  Obligation  to  Reply: 
Volvmtary. 

Frequency  of  Collection:  One  time 
only. 

Estimated  Number  of  Responses: 
5436. 

Average  Burden  Hours  Per  Response: 
0.15  Homs. 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  1359  Homs. 

Regulatory  Authority:  42  U.S.C.  5056 
(a). 

Dated:  July  1, 1994. 

David  Rymph, 

Director,  Evaluation  and  Policy  Coordination 
Unit. 

[FR  Doc.  94-17360  Filed  7-15-94;  8:  45  am) 
BILLING  CODE  6050-2S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Closed  Meeting — Armed  Forces 
Epidemiological  Board 

AGENCY:  Armed  Forces  Epidemiological 
Board,  DOD, 

ACmON:  Notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-462)  annovmcement  is  made 
of  the  following  committee  meeting: 

Name  of  the  Committee:  Armed  Forces 
Epidemiological  Board,  Subcommittee  on 
Disease  Control. 

Date  of  Meeting:  3  August  1994. 

Time:  0900-1600. 

Place:  Skyline  Six,  Room  691-C,  Falls 
Church,  Virginia. 

Proposed  Agenda:  3  August  1994 — Review 
of  Vaccine  Program. 

This  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5  U.S.  Code,  specifically 
subparagraph  (1)  thereof  and  Title  5 
U.S.  Code,  appendix  1,  subsection  10(d). 
Should  additional  information  be 
desired,  please  contact  the  Executive 
Secretary,  AFEB,  Skyline  Six,  5109 
Leesburg  Pike,  Room  667,  Falls  Church, 
Virginia  22041-3258,  telephone:  (703) 
756-8012. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-17355  Filed  7-15-94;  8:45  am) 
BILUNG  CODE  371(M>B-M 
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DEPARTMENT  OF  ENERGY 

Announcement  Of  Pubfic  Scoping 
Workshops,  Storage  and  Disposition 
of  Weapons^Jsable  Fissile 
Materials;Programmatic  Environmental 
Impact  Statement 

agency:  Department  of  Energy. 

ACTION:  Announcement  of  public 
scoping  workshops,  programmatic 
environmental  impact  statement  for 
long-term  storage  and  disposition  of 
weapons-usable  fissile  materials. 

SUMMARY:  The  Department  of  Energy 
(DOE)  will  hold  twelve  public  scoping 
workshops  during  August  and 
September  1994  to  enable  the  public  to 
provide  comments  on  the  proposed 
scope  of  the  Programmatic 
Environmental  Impact  ^tement  (PEIS) 
being  prepared  for  the  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials.  Comments  received  by  DOE 
will  be  ccmsidered  in  determining  the 
issues  to  be  addressed  in  the  Storage 
and  Disposition  PEIS.  The  Notice  of 
Intent  to  prepare  a  PQS  for  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  was  issu^  by  DOE  on  June 
21, 1994  (59FR31985). 

Through' this  notice,  DC^  invites 
comments  on  the  scope  of  the  PEIS, 
announces  the  locations,  dates  and 
times  for  the  public  workshops,  and 
provides  the  format  it  will  follow  for 
conducting  the  workshops. 

DATES:  The  dates  on  which  each  of  the 
pubhc  scoping  workshops  will  be  held 
are  given  telow.  Agencies, 
organizations,  and  the  general  public  are 
invited  to  present  oral  comments 
pertinent  to  preparation  of  the  PEIS  at 
the  public  scoping  wivkshops.  DOE  will 
also  accept  written  material  at  the 
workshops.  Written  and  oral  comments 
will  be  given  equal  weight  in  the 
scoping  process.  To  ensure 
consideration,  written  conunents,  not 
submitted  at  the  public  scoping 
workshops,  must  be  postmark^  by 
October  17, 1994.  Late  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Addresses  for  the  public 
meeting  locations  are  provided  below. 

Written  comments  on  the  scope  of  the 
PEIS  should  be  sent  to:  U.S.  Department 
of  Energy,  c/o  Oak  Ridge  Institute  for 
Science  &  Education,  P.O.  Box  117,  Oak 
Ridge,  TN  37831-0117,  Attn:  Robert 
Menard,  EESD. 

FOR  FURTHER  INFORMATION:  Requests  for 
information  on  the  DOE  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  Project,  requests  for  copies  of 
the  NAS  Report,  the  Implementation 
Plan  (when  available),  and  requests  for 
copies  of  the  PEIS  or  PEIS  Executive 


Summary  (when  available)  may  also  be 
requested  from  the  above  addr^. 

For  graeral  informatkMi  on  the  DOE 
NEPA  process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NH*A 
Oversight,  EH-25,  U.S.  Department  of 
Energy,1000  Independence  Avenue, 

SW.,  Washingtcm,  DC  20585,(202)  586- 
4600  or  (800)  472-27^. 

SUPPLEMENTARY  INFORMATION:  Invitation 
to  comment.  DOE  invites  comments  on 
the  scope  of  this  PEIS  from  all  interested 
parties,  including  affected  Federal, 

State,  and  local  agencies  and  American 
Indian  tribes.  DOE  solicits  corrunents 
regarding  the  scope  of  the  PEIS  analysis, 
suggestions  on  significant 
environmental  issues,  alternatives  to  be 
included  in  the  PEIS,  and  other  matters 
of  content. 

Public  scoping  workshops.  Rather 
than  holding  a  formal  hearing  for  the 
PEIS  scoping  meetings,  an  interactive 
workshop  forum  will  be  used.  This 
workshop  format  enables  the  public  to 
interact  directly  and  exdiange 
information  with  DOE  representatives 
from  the  project.  The  program  for  each 
scoping  workshop  consists  of  a  short 
plenary  session  followed  by  two  small 
group  discussions  and  ends  with 
questions  and  miswers  or  comments 
TOm  the  public.  The  two  small  group 
discussion  sessions  will  be  divided 
topically  and  reflect  the  proposed  scope 
of  the  PEIS  as  presented  in  the  Notice 
of  Intent  The  small  group  discussion 
topics  will  be  st(»age  and  disposition. 
The  program  will  usually  be  repeated 
three  times  during  the  day:  morning, 
aftemorm,  and  evening.  The  evening 
session  will  also  include  closing 
remarks  by  DOE  officials.  This  approach 
is  intended  to  provide  flexibility  for 
individuals  wishing  to  attend  the 
meetings. 

DOE  will  hold  twelve  public  scoping 
workshops  to  provide  information  and 
discuss  and  receive  comments  on  the 
scope  of  the  PEIS  during  August, 
September  and  the  first  week  of  October 
1994,  both  regionally  and  in  the  vicinity 
of  the  sites  which  may  be  affected  by 
potential  decisions  and  their 
implementation.  A  national  scoping 
workshop  will  be  held  in  Washington, 
D.C.  Most  workshops  will  be  held  from 
8:30  a.m.  to  9:30  p.m.,  with  breaks  from 
12:00  p.m.  to  1:00  p.m.  and  4:30  p.m.  to 
6:30  p.m.  Sessions  may  be  adjusted 
depending  on  the  number  of  persons 
registered  to  participate. 

The  resource/comment  room  will 
contain  information  relevant  to  the 
project,  including  fact  sheets  and 
exhibits.  The  room  will  also  have  an 
area  and  materials  available  for 
preparing  and  submitting  written 
comments  on  the  scope  of  the  PEIS. 


Registration.  Advance  registration  to 
provide  oral  comments  at  ffiese  public 
scoping  workshops  will  be  facilitated 
using  an  *‘800 -number”  and  on-site 
registration  will  be  accommodated  to 
the  extent  possible. 

Preregistration  for  all  meetings  is 
encouraged  and  may  be  done  by 
telephoning  1-800-448-4235.  The 
operators  will  gather  information  on 
each  participant’s  discussion  group 
selection  (storage  or  disposition)  as  well 
as  information  concerning  interest  in 
future  mailings  and  other  project  related 
information  they  would  li^  to  receive. 
Preregistration  requests  will  be  taken  for 
each  meeting  up  until  9.-00  pjn.(EST)  on 
the  Monday  prior  to  the  specific 
meeting.  Written  requests  for 
preregistration  may  be  mailed  to:  Mr. 
Robert  Menard,Oak  Ridge  Associitted 
Universities/EKDJ*.0,  Box  117,Oak 
Ridge,  TN  37831-0117wATTN:  Storage 
and  Disposition  PEIS. 

Preregistered  participents  are 
request^  to  sign  in  at  the  meetup 
registration  desk.  Elected  officials 
wishing  to  participate  for  their 
constituencies  are  asked  to  identify  their 
office  when  registering.  People  who 
wish  to  participate  on  behalf  of  an 
organization  are  asked  to  identify  the  *' 
organization  when  registerii^.  Written 
and  oral  comments  will  be  accepted  at 
the  scoping  workshops  and  are  given 
equal  wei^t  in  the  development  of  the 
PEIS.  Participants  registering  at  the 
meeting  location  are  asked  to  sign  in  at 
the  registration  desk. 

Schedule  of  Pubiic  Sct^nng  Workshops 
Wednesday,  August  17, 1994 
Savannah  River  Site 

North  Augusta  Community  Center,  495 
Brookside  Avenue,  N.  Augusta,  South 
Carolina  29841 

Wednesday,  August  24, 1994 
Chicago  Regional  Meeting 
University  of  Illinois  at  Chicago,  Chicago 
Circle  Center,  Illinois  Room,  750  S:  Halsted 
Street,  Chicago,  Illinois  60607  and 
Rocky  Flats  Plant 
Ramada  Hotel,  8773  Yates  Drive, 
W’estminster,  Colorado  80030 

Wednesday,  August  31, 1994 
Hanford  Site 

Red  Lion  Inn/Hanford  House,  802  George 
Washington  Way,  Richland,  Washington 
99352 

Wednesday,  September  7,  1994 
Pantex  Plant 

Amarillo  Civic  Center,  401  S  Buchanan, 
Amarillo,  Texas  79101 
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Wednesday,  September  14, 1994 
Boston  Regional  Meeting 

John  B.  Hynes  Veterans  Memorial 
Convention  Center,  900  Boylston  Street, 
Boston,  Massachusetts  02115  and 
Nevada  Test  Site 

Cashman  Field  Center,  850  Las  Vegas 
Boulevard  North,  Las  Vegas,  Nevada  89101 

Wednesday,  September  21, 1994 
Idaho  National  Engineering  Laboratory 
Shilo  Inn,  780  Lindsay  Blvd.,  Idaho  Falls, 
Idaho  83402 

Wednesday,  September  28, 1994  , 

Oak  Ridge  Reservation 

Pollard  Auditorium,  210  Badger  Avenue,  Oak 
Ridge,  Tennessee  37830-0117  and 
Lawrence  Livermore  National  Laboratory 

Holiday  Inn  Livermore,  720  Las  Flores  Road, 
Livermore,  California  94550 

Wednesday,  Octobers,  1994 
Los  Alamos  National  Laboratory 
Hilltop  House  Hotel,  400  Trinity  at  Central, 
Los  Alamos,  New  Mexico  87544 

Wednesday,  October  12,  1994 
Washington,  D.C. 

Radisson  Plaza  Hotel-Mark  Center,  5000 
Seminary  Road,  Alexandria,  VA  22311 

SUPPORTING  DOCUMENTS:  DOE  will 
prepare  summary  reports  of  the  scoping 
workshops  and  make  these  available  for 
public  review.  DOE  will  issue  a  PEIS 
Implementation  Plan  to  provide 
information  on  how  the  PEIS  will  be 
prepared  in  light  of  the  scoping 
comments.  DOE  will  annoimce  the 
availability  of  the  draft  PEIS,  when 
completed,  in  the  Federal  Register,  and 
will  solicit  pubUc  review  and  comment. 
Comments  on  the  draft  will  be 
considered  in  preparing  the  final  PEIS. 

Copies  of  all  summary  reports,  and 
copies  of  other  material  related  to  the 
preparation  of  the  PEIS,  will  be  made 
available  for  public  review  at  the  DOE 
reading  rooms  listed  in  this  notice  for 
the  reader’s  convenience, 

California 

U.S.  Department  of  Energy,  Oakland 
Operations  Office,  Public  Reading  Room, 
1301  Clay  Street,  Room  700N,  Oakland, 
California  94612-5208,  (510)  637-1762 

Colorado 

U.S.  Department  of  Energy,  Rocky  Flats 
Public  Reading  Room,  Front  Rmge 
Commimity  College  Library,  3645  West 
112th  Avenue,  Westminster,  Colorado 
80030,  (303)  469-4435 

Idaho 

U.S.  Department  of  Energy,  Idaho  Operations 
Office,  Public  Reading  Room,  1776  Science 
Center  Drive,  Idaho  Falls,  Idaho  83402, 
(208) 526-1144 


flinois 

Government  Document  Department, 

University  Library,  University  of  Illinios  at 
Chicago,  801  South  Morgan  Street,  3rd 
Floor  Center,  Chicago,  Illinois  60680,  (312) 
413-2594  or  (312) 996-2738 

Massachusetts 

U.S.  Department  of  Energy,  Boston 
Operations  Office,  Public  Reading  Room, 

1  Congress  Street,  Boston,  Massachusetts 
02114,  (617)  565-9707 

Nevada 

U.S.  Department  of  Energy,  Nevada 
Operations  Office,  2753  South  Highland 
Drive,  Las  Vegas,  Nevada  89193,  (702)  295- 
1274 

New  Mexico-Albuquerque 
U.S.  Department  of  Energy,  Public  Reading 
Room,  National  Atomic  Museiun,  Kirtland 
Air  Force  Base,  20358  Wyoming 
Boulevard,  SE,  Kirtland  AFB,  New  Mexico 
87117,  (505)  845-4378 

New  Mexico-Los  Alamos 
U.S.  Department  of  Energy,  Community 
Reading  Room,  1450  Central  Avenue,  Suite 
101,  Los  Alamos,  New  Mexico  87544,  (505) 
665-2127 

South  Carolina 

U.S.  Department  of  Energy,  Public  Reading 
Room,  Gregg-Graniteville  Library, 
University  of  South  Garolina,  Aiken 
,  Campus,  171  University  Parkway,  Aiken, 
South  Carolina  29801,  (803)  725-2889 

Tennessee 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  Freedom  of  Information 
Reading  Room,  55  Jefferson  Circle,  Room 
112,  Oak  Ridge,  Tennessee  37830,  (615) 
576-1216 

Texas 

U.S.  Department  of  Energy  Reading  Room, 
Lynn  Library.^Leaming  Center,  Amarillo 
College,  2201  South  Washington  Street, 
Amarillo,  Texas  79109,  (806)  371-5400 

Washington 

U.S.  Department  of  Energy,  Public  Reading 
Room,  Washington  State  University,  Tri- 
Cities  Branch  Campus,  P.O.  Box  999, 
Richland,  Washington  99352,  (509)  376- 
8583 

District  of  Columbia 
U.S.  Department  of  Energy,  Freedom  of 
Information  Reading  Room.Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585,  (202) 
58^020 

For  information  on  the  availability  of 
specific  doctunents  and  hours  of 
operation,  please  contact  the  reading 
rooms  at  the  telephone  numbers 
provided. 


Issued  in  Washington,  DC  this  11th  day  of 
July,  1994. 

Robert  W.  DeGrasse,  Jr., 

Director,  Surplus  Fissile  Materials  Control 
and  Disposition  Project. 

[FR  Doc.  94-17260  Filed  7-15-94;  8:45  am) 
BILUNG  CODE  64SO-01-P 


Financial  Assistance:  Precision 
Irrigation  and  Control  Systems,  Inc. 

agency:  Department  of  Energy,  Idaho 
Field  Office. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.14(e)  it  plans  a  non¬ 
competitive  award  of  a  Cooperative 
Agreement  No.  DE-FC07-94ID13314  to 
Precision  Irrigation  and  Control 
Systems,  Inc.  (PICS). 

FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  C.  Garr,  Contract  Specialist, 
(208)  526-1536;  U.S.  Department  of 
Energy,  850  Energy  Drive,  MS  1221, 
Idaho  Falls,  ID  83401-1563. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  cooperative  agreement 
with  PICS  is  to  provide  funds  to  develop 
and  test  a  sprinkler  irrigation  system 
that  will  place  precise  amounts  of  water 
and  agricultural  chemicals  on  a  field. 
Developing  and  demonstrating  this 
system  on  a  typical  farm  will  reduce  the 
commercialization  risk  and  facilitate 
industry  adoption.  The  system  will  use 
a  m:icro-processor  based  controller  and 
independently  controlled  valves  to 
meter  out  water  to  specific  areas  of  a 
field.  The  system  will  use  digitized 
maps  depicting  soil  type,  topography, 
and  dynamic  growing  conditions  to 
determine  optimal  application  of  water 
and  chemicals.  This  system  has  the 
potential  to  increase  energy  efficiency, 
enhance  environmental  quality,  and 
improve  farm  profitability.  The 
proposed  project  is  a  12-month  effort  at 
a  total  estimated  cost  of  $200,000  of 
which  approximately  62%  will  be  cost- 
shared  by  industry  through  PICS.  The 
technology  was  developed  imder  a 
USDA  research  grant  to  the  University 
of  Idaho  to  evaluate  opportimities  to 
improve  water  quality  affected  by 
agriculture..  Statutory  authority  for  this 
awai  d  is  provided  by  Federal  Non- 
Nuclear  Energy  Research  and 
DevLslopment  Act  of  1974  (Pub.  L.  93- 
577).  The  proposed  activity  supports 
activities  of  the  Department  of  Energy’s 
Office  of  Industrie  Programs  to  pursue 
R&D  and  commercialization 
applications  consistent  with  provisions 
of  Sections  2101  and  2107  of  the  Energy 
Policy  Act  of  1992. 


36432 


Federal  Register  /  Vol.  59.  No.  136  /  Monday,  July  18.  1994  /  Notices 


PROCUREMENT  REQUEST  NUMBER:  07- 
941813314.000. 

Dated:  June  3, 1994. 

Darid  W.  Newmam, 

Acting  Director,  Procurement  Services 
Division.  • 

IFR  Doc.  94-17350  Filed  7-15-94;  8:45  amj 
BlUINQ  CODE  MS(M>1-M 


Federal  Energy  Regulatory 
Commission 

Application  Filed  With  the  Commission 

July  12, 1994. 

Take  notice  that  the  following 
hydroelectric  application  has  b^n  filed 
with  the  Federal  Energy  R^ulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Action:  Intent  to  Prepare 
Environmental  Impact  Statement  and 
Conduct  Scoping  Meeting. 

b.  Project  No:  2114-024. 

c.  Date  Filed:  N/A. 

d.  Applicant  Grant  County  Public 
Utility  District  No.  2. 

e.  Name  of  Project:  Priest  Rapids. 

f.  Location:  Grant  and  Chelan 
Counties,  Washington. 

Filed  Pursuant  to:  N/A. 

Applicant  Contact:  Mr.  Don 
Godard,  Grant  County  PUD,  P.O.  Box 
878,  Ephrata,  WA  98823,  (509)  759- 
3541. 

i.  FERC  Contact:  Timothy  Welch, 

(202)  219-2666. 

Comment  Date:  August  30, 1994. 

.  Description  of  Proceeding:  In 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  has 
evaluated  four  downstream  fish  passage 
alternatives  addressed  in  the  Mid- 
Columbia  Proceeding  (Dodcet  No.  E- 
9569-003)  for  the  Priest  Rapids  Project. 
Staff’s  initial  evaluation  of  the  proposed 
modifications  was  issued  on  May  25, 
1994,  in  an  environmental  assessment 
(EA).  The  June  3, 1994  transmittal  letter 
for  ^e  EA  stated  our  intent  to  prepare 
an  environmental  impact  statement 
(EIS). 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  staff  and 
considered  in  the  final  EIS.  Staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
decision. 

Scoping  Meetings 

To  obtain  information  firom  the  public 
regarding  relevant  environmental  issues 


that^  should  be  analyzed  in  the  EIS,  the 
Commissicm  will  conduct  two  public 
scoping  meetings.  The  first  scoping 
meeting  will  be  held  on  Monday  Jiidy 

25. 1994  in  Portland  Oregon,  at  the 
Portland  Building,  2nd  Floor 
Auditorium,  1120  SW  5th  Avenue,  from 
1  pm  to  5  pm.  The  second  scoping 
meeting  will  be  held  on  Wednesday  July 

27. 1994  in  Ephrata,  Washington,  at  the 
Qty  of  Ephrata  Recreation  Center,  112 
Basin  Street  SW,  from  7  pm  to  11  pm. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend. 

The  EA  will  be  considered  the  initial 
scoping  document.  Copies  of  the  EA 
have  b^n  mailed  to  all  entities  who 
have  expressed  interest  in  this 
proceeding.  The  EA  is  also  available  in 
the  Commission’s  Reference  and 
Information  Center,  Room  3308,  of  the 
Commission’s  offices  at  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  and  will  be  available  at  the 
scoping  meeting.  We  encourage  all 
interested  parties  to  read  the  EA  prior  to 
the  scoping  meeting. 

Objectives 

At  the  meeting  the  staff  will:  (1) 
Describe  the  range  of  issues  being 
considered  in  this  post-licensing 
proceeding  (2)  review  the  conclusions 
and  reconunendations  in  the  EA;  (3) 
receive  input  from  meeting  participants 
on  the  alternatives  considered  in  the 
EA;  (4)  identify  any  additional  issues 
that  should  be  included  in  the  EIS;  and 
(5)  obtain  any  additional  information 
that  any  entity  feels  should  be 
considered  during  the  preparation  of  the 
EIS. 

Procedures 

The  scoping  meeting  will  be  recorded 
by  a  stenographer  and  all  statements 
(oral  and  written)  will  become  part  of 
the  Commission's  public  record  for  this 
proceeding.  Interested  persons  who  aie 
unable  to  attend,  or  do  not  choose  to 
speak  at  the  scoping  meeting,  may 
submit  written  statements  for  inclusion 
in  the  public  record.  All  written 
comments  must  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  on  or 
before  August  30, 1994. 

All  written  correspondence  should 
clearly  show  on  the  first  page  of  each 
document  the  following  caption:  Priest 
Rapids  Project,  FERC  Project  No.  2114- 
024. 

Further,  please  note  the  Conunission’s 
Rules  of  Practice  and  Procedure, 
requires  all  entities  to  file  an  original 
and  eight  copies  of  any  filing  with  the 
Commission.  Parties  filing  dooiments 


must  also  serve  the  documents  on  each 
person  whose  name  is  on  the  official 
service  list 
LoisD.CaslieU. 

Secretaiy. 

(FR  Doc.  94-17321  Filed  7-15-94;  8:45  am) 
BiUtNQ  CODE  STIT-Ot-M 


Application  Filed  With  the  Commission 

July  12, 1994. 

'Take  notice  that  the  following 
hydroelectric  application  has  b^n  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Typw  of  Application:  Intent  to 
Prepare  Environmental  Impact 
Statement  and  Conduct  Scoping 
Meeting. 

b.  Project  No.:  2145-021. 

c.  Date  Filed:  September  19, 1991. 

d.  Applicant:  Public  Utility  District 
No.  1  of  Chelan  County. 

e.  Name  of  Project:  Rocky  Reach 
Project. 

f.  Location:  Chelan  County, 
Washington. 

Fil^  Pursuant  to:  N/A. 

Applicant  Contact:  Roger  L. 

Purdom,  Public  Utility  District  No.  1  of 
Chelan  County,  Washington,  P.O.  Box 
1231,  Wenatchee,  WA  98807,  (509)  663- 

am.  * 

i.  FERC  Contact:  Him  Hastreiter,  (503) 
326-5846. 

i.  Conunent  Date:  September  8, 1994. 

k.  Description  of  Proceeding:  In 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropowm'  Licensing  has 
reviewed  the  licensee’s  amendment 
application  that  proposes  modifications 
to  the  Rocky  Reach  Project  facilities  and 
operation.  Staff’s  initial  evaluation  of 
the  proposed  modifications  was  issued 
on  October  15, 1993,  in  a  draft 
environmental  assessment. 

A  draft  Environmental  Impact 
Statement  (EIS)  will  be  issu^  and 
circulated  for  review  by  all  interested 
parties.  All  cmmnents  filed  on  the  draft 
EIS  will  be  anlyzed  by  staff  and 
considered  in  the  fin^  EIS.  Staff’s 
conclusions  and  recommendations  will 
then  be  presented  for  the -consideration 
of  the  Commission  in  reaching  its  final 
decision. 

Scoping  Meeting 

A  public  scoping  meeting  will  be  held 
Thureday,  July  28, 1994,  beginning  at 
7:00  p.m.  at  the  Grant  County 
Auditorium,  400  Douglas  St^t, 
Wenatchee,  Washington.  An  ageiKy 
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scoping  meeting  will  be  held  on 
Monday,  July  25, 1994,  from  8:00  a.m. 
until  noon  at  the  Portland  Building,  2nd 
Floor  Auditorium,  1120  S.W.  Sth 
Avenue,  Portland.  Oregon.  All 
interested  individuals  and  organizations 
are  invited  to  attend  and  assist  staff  in 
identifying  the  scope  of  environmental 
issues  that  ^ould  be  analyzed  in  the 
EIS. 

The  environmental  assessment  will  be 
considered  the  intitial  scoping 
document  Copies  of  the  environmental 
assessment  vrill  be  mailed  to  all  entities 
who  have  aiquessed  interest  in  this 
proceeding.  The  environmental 
assessment  is  also  available  in  the 
Commission's  Reference  and 
Informatimi  Center,  room  3308,  of  the 
Commission’s  offices  at  941  North 
Capitol  Street  NE.,  Washington.  DC 
20426  and  vnll  be  available  at  the 
scoping  meeting.  We  encourage  all 
interested  parties  to  read  the 
environmental  assessment  prior  to  the 
scoping  meeting. 

Objectives 

At  the  scoping  meeting  the  staff  will: 
(1)  Describe  the  range  of  issues  being 
considered  in  this  amendment 
application  proceeding;  (2)  review  the 
conclusions  and  recommendations  in 
the  environmental  assessment;  (4) 
identify  any  additional  issues  that 
should  be  included  in  the  EIS;  and  (5) 
obtain  any  additional  information  that 
any  «itity  feels  should  be  considered 
during  preparation  of  the  EIS. 

Procedures 

The  scoping  meeting  will  be  recorded 
by  a  stenographer  and  all  statements 
(oral  and  written)  will  become  part  of 
the  Commission’s  public  record  for  this 
proceeding  that  was  noticed  on  October 
22. 1991.  Interested  persons  who  are 
unable  to  attend,  or  do  not  choose  to 
speak  at  the  scoping  meeting,  may 
submit  written  statements  for  inclusion 
in  the  public  record.  All  written 
comments  must  be  filed  with  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E..  Wadiington.  DC  20426,  on  or 
before  September  8, 1994. 

All  written  correspondence  should 
clearly  show  on  the  first  page  of  each 
document  the  following  caption:  Rocky 
Reach  Project,  FERC  Project  No.  2145- 
021. 

Further,  please  note  the  Commission’s 
Rules  of  Practice  and  Procedures, 
requiring  all  entities  to  file  an  original 
and  ei^t  copies  of  any  filing  with  the 
Conunission.  Parties  filing  documents 
must  also  serve  the  documents  on  each 


person  whose  name  is  on  the  official 
service  list. 

Lois  D.  Casheli, 

Secretary. 

(FR  Doc  94-17322  Filed  7-15-94;  8:45  am] 
BiU.ING  CODE  <717-01-M  ' 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-634-000] 

El  Paso  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

July  12,1994. 

Take  notice  that  on  June  30, 1994,  El 
Paso  Natural  Gas  Company  (El  Paso), 

P.O.  Box  1492,  El  Pffio.  Texas  79978, 
filed  in  Docket  No.  CP94-634-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  establish  a  new 
delivery  point  so  that  El  Paso  can 
deliver  gas  to  Transok.  Inc.’s  (Transok) 
Canute  Plant  in  Washita  County. 
Oklahoma,  under  El  Paso’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  CommissicHi  and  open  to  public 
inspection. 

El  Paso  states  that  Transok  has  agreed 
to  modify  one  of  its  meter  runs  so  that 
El  Paso  can  deliver  gas  into  Transok  at 
its  Canute  Plant.  It  is  stated  that  the 
estabbshment  of  this  point  is  not 
prohibited  by  El  Paso’s  tariff,  and  there 
would  be  no  detriments  to  El  Paso’s 
other  customos. 

Any  person  or  the  Commission’s  stafi 
may,  within  45  da3r5  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  R\iles  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G«»  Act 
Lois  D.  Casfaell, 

Secretary. 

IFR  Doc.  94-17320  Filed  7-15-94;  8:45  am] 
BILUNG  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5013-7] 

Chesapeake  Bay  Program;  1987 
Chesapeake  Bay  Agreement; 
Proposals  for  Revi^ 

The  following  draft  documents, 
prepared  pursuant  to  the  1987 
Ch<»apea^  Bay  Agreement  by  the 
Living  Resources  Subcommittee  of  the 
Chesapeake  Bay  Program,  are  now 
available  for  public  review: 

•  Revised  Chesapeake  Bay  Oyster 
Management  Plan, 

•  Revised  Chesapeake  Bay  Blue  Crab 
Management  Plan, 

•  Aquatic  Reef  Habitat  Plan. 

Public  comments  will  be  accepted 

through  July  31, 1994.  Comments 
should  be  sent  to  Jennifer  Gavin, 
Chesapeake  Bay  Program  Office.  Suite 
410,  Annapolis.  Maryland  21403.  To 
obtain  copies  of  the  draft  plans,  call 
Jennifer  Gavin  at  (800)  968-7229. 
William  Matuszeski, 

Director.  Chesapeake  Bay  Program  Office. 
(FR  Doc.  94-17377  Filed  7-15-94-,  8:45  am] 
BILLING  CODE  «660-«0-M 


[FRL-5014-4] 

Agency  Information  Collection 
Activities  Under  CMHB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Ip  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

TITLE:  FIFRA  Rer^stration  Fees  (EPA 
ICR  No.:  1495.03;  OMB  #2070-0101). 
This  is  a  request  for  extension  of  the 
expiration  date  of  a  CLiirently  approved 
collection  with  no  changes. 

ABSTRACT:  Under  the  1988  amendments 
to  the  Federal  Insecticide.  Fungicide, 
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and  Rodenticide  Act  (FIFRA),  pesticide 
registrants  must  pay  a  one-time  fee  to 
cover  the  costs  of  reregistering  the  active 
ingredients  in  their  products.  To 
determine  the  amoimt  of  this  fee,  EPA 
will  ask  registrants  to  indicate  the 
source  of  the  active  ingredient  in  their 
products  and  the  quantity  marketed. 

The  Agency  uses  this  information  to 
apportion  fees  based  on  market  share 
and,  in  some  cases,  to  decide  whether 
a  pesticide  producer  is  exempt  from  the 
fee  requirement.  Small  businesses  may 
apply  for  a  waiver  of  fees  by  completing 
a  certification  form. 

BURDEN  STATEMENT:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  less 
than  4  hours  per  response  annually. 

This  estimate  includes  the  time  needed 
to  review  instructions,  gather  the  data 
needed,  and  review  the  collection  of 
information. 

Respondents:  Pesticide  Producers. 
Estimated  No.  of  Respondents:  50. 
Estimated  No.  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Bmden  on 
Respondents:  185  hours. 

Frequency  of  Collection:  One  time. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Enviromnental 
Protection  Agency,  Information  Policy 
Branch  (PM  223Y),  401  M  Street,  SW, 
Washington,  DC  20460. 

Matthew  ^tchell.  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW,  Washingtoil,  DC 
20503. 

Dated:  July  8, 1994. 

Jane  Stewart, 

Acting  Director, 

IFR  Doc.  94-17380  Filed  7-15-94;  8:45  am] 
BILUNG  CODE  65a0-60-M 


(FRL-6014-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annmmces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  an  burden;  where  appropriate,  it 


includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  August  17, 1994, 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information,  or  a  copy  of  this 
ICR,  contact  Sandy  Farmer  at  (202)  260- 
2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Retrofit/Rebuild  Requirements 
for  1993  and  Earlier  Model  Year  Urban 
Buses  (EPA  ICR  #1702.01).  This  ICR 
requests  approval  of  a  new  collection. 

Abstract:  On  April  21, 1993,  (58  FR 
21359)  EPA  promulgated  regulations 
establishing  provisions  for  an  urban  bus 
rebuild/retrofit  program  but  did  not 
request  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA)  for  the 
information  requirements.  The  Agency 
is  now  seeking  PRA  clearance  for  these 
information  activities. 

The  program  affects  model  year  1993 
and  earlier  buses  rebuilt  or  replaced 
after  January  1, 1995  and  is  hmited  to 
urban  buses  operating  in  metropolitan 
areas  with  1980  populations  of  750,000 
or  more.  Urban  bus  operators  in  these 
areas  may  chose  between  two  options. 
Option  1  sets  particulate  matter  (PM) 
emissions  requirements  for  each  urban 
bus  in  an  operator’s  fleet  whose  engine 
is  replaced  or  rebuilt.  Option  2  is  a  fleet 
averaging  program  that  requires  an 
operator  to  meet  a  specified  annual 
target  level  for  the  average  PM 
emissions  level  from  the  1993  and 
earlier  MY  urban  buses  in  the  operator’s 
fleet.  The  target  levels  for  an  inffividual 
operator’s  fleet  are  based  on  age  and 
engine  model  distribution  of  Lbe  mban 
buses  in  the  operator’s  fleet.  The 
rebuild/retrofit  program  is  intended  to 
reduce  the  ambient  levels  of  particulate 
matter  in  urban  areas. 

Retrofit  equipment  manufacturers 
may  apply  to  the  EPA  to  have  their 
retrofit  equipment  certified.  The  request 
for  certification  includes  identifying  the 
engine  family(s)  for  which  the 
equipment  will  be  sold,  results  and 
documentation  of  tests  and  testing 
procedures,  a  copy  of  the  written 
instructions  for  proper  maintenance, 
and  a  copy  of  the  warranty  language  to 
be  provided  to  the  urban  bus  operator. 
EPA  will  use  this  certification 
information  to  assess  compliance  with 
option  1.  Retrofit  equipment 
manufacturers  may  also  include 
information  in  their  application  for 
certification  on  the  maximum  price 
charged  to  an  urban  bus  operator  for 
equipment,  a  detailed  bre^out  of  the 
time  required  to  install  the  equipment 
including  the  number  of  hours  that  are 


incremental  to  a  standard  rebuild,  the 
percent  change  in  fuel  economy  when 
using  the  retrofit  equipment,  the 
required  quantity  of  any  necessary  fuel 
additives  and  the  price  per  gallon,  and 
a  list  of  scheduled  maintenance 
including  the  cost  for  parts.  This 
additional  information  will  qualify  the 
rebuild  equipment  for  use  in  option  2. 
Retrofit  equipment  manufacturers  are 
also  required  to  maintain  records  for  5 
years  including  detailed  production 
drawings,  all  testing  data,  a  quality 
control  plan  and  all  in-service  data. 
Urban  bus  operators  are  required  to 
maintain  records  which  EPA  believes 
are  already  kept  as  part  of  their  normal 
course  of  business.  The  required  records 
include  rebuild/retrofit  equipment 
purchased,  engine  rebuilds  and 
replacements,  records  of  clean  diesel 
fuel  purchases,  and  evidence  that  the 
urban  buses  are  in  compliance  with 
either  the  first  or  second  option  of  the 
rebuild/retrofit  program.  Urban  bus 
operators  may  also  voluntarily  provide 
EPA  with  information  on  the 
composition  of  the  pre-1994  urban  bus 
fleet,  a  listing  of  buses  that  have  been 
rebuilt  or  retired,  and  for  operators 
using  option  2,  a  demonstration  that  the 
average  annual  fleet  target  level  for  PM 
has  b^n  met. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  a  minimum  of 
115  hours  per  certifier  for  option  1  and 
a  maximum  of  184  hours  per  certifier  for 
option  2,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  the  data  needed,  and 
completing  the  collection  of 
information.  Public  reporting  biuden  for 
urban  bus  operators  is  estimated  to 
average  24  hovua  per  response  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  the  data  needed  and 
completing  the  collection  of 
information.  Public  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  40  hours  per 
certifier. 

Respondents:  Rebuild  equipment 
manufacturers  and  urban  bus  operators. 

Estimated  Number  of  Respondents: 
160. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,200  hours. 

Frequency  of  Collection:  one-time  and 
annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street  SW., 

Washington,  DC  20460;  and 
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Troy  Hillier,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street 
N\V.,  Washington.  DC  20503. 

Dated;  July  8, 1994.' 

Jane  Stewart, 

Director.  (Acting)  Regulatory  Management 
Division. 

(FR  Doc.  94-17381  Filed  7-15-94;  8;45  ami 
BILUNG  CODE  >660  <0  M 


[FRL-6013-4] 

Meeting  of  the  Local  Government 
Advisory  Committee 

On  August  8-10, 1994,  the  Local 
Government  Advisory  Committee  will 
conduct  its  second  meeting.  The 
purpose  of  the  meeting  is  to  provide 
members  with  updated  information  on 
several  EPA  activities  since  the  last 
meeting,  share  information  on 
subcommittee  activities,  and  provide 
time  for  subcommittee  meetings. 

The  Committee  is  charged  with 
identifying  and  recommending  a  series 
of  activities  to  improve  the 
implementation  of  environmental 
programs  by  local  governments.  These 
activities  should  be  developed  to 
address  unmet  hx»l  government  needs 
caused  by  a  lack  of  coordination  and 
communication  among  various 
governmental  agencies  and  programs;  an 
inability  to  dev^op  priorities  as  to  the 
proUemsto  be  addressed;  the  need  for 
data  and  information  on  the  costs  and 
benefits  of  regulation  and  on  technical, 
legal,  and  scientific  aspects  of 
regulation;  limtted  financing;  and, 
inflexfole  requirements  resulting  from 
the  nature  of  regulations. 

The  meeting  will  be  held  at  the 
Crystal  Gateway  Marriott  located  at 
1700  Jefferson  Davis  Highway  in 
Arlin^on,  VA.  The  meeting  will  begin 
at  1  p.m.  on  August  6th  and  conclude 
at  noon  on  August  10th. 

The  Designated  Federal  Officer  (DFO) 
for  this  Committee  is  Denise  Ziabinski. 
She  is  the  point  of  contact  for 
information  concerning  any  Committee 
matters  and  can  be  reached  by  calling 
(202)  260-0419  or  by  writing  to  401  M 
Street,  SW.  (1502),  Washington,  DC 
20460. 

This  is  an  opmi  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available 
within  thirty  days  after  the  meeting  and 
can  be  obtained  by  written  request  from 
the  DFO.  Members  of  the  public  are 
requested  to  call  the  Efi^O  at  the  above 
number  if  planning  to  attend  so  that 
arrangements  can  be  made  to 


comfortably  accommodate  attendees  as 
much  as  possible. 

Shelley  H.  Metzenbaum, 

Associate  Administrator,  Office  of  Regional 
Operations  and  State/Local  Relations. 

(FR  Doc.  94-17376  Filed  7-15-94;  8:45  am) 
BILLING  CODE  SS60  SO  P 


IFRL-6013-4] 

National  Environmental  Justice 
Advisory  Council;  Notification  of 
Public  Advisory  Committee  Meeting(s); 
Open  Meetingis) 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463,  notice  is  hereby  given  that  the 
National  Environmental  Justice 
Advisory  Council  (NEJAC)  and  four 
subcommittees  will  meet  on  the  dates 
and  times  described  below.  All  times 
noted  are  Moimtain  Standard  Time.  All 
meetings  are  open  to  the  public.  Due  to 
limited  space,  seating  at  meetings  will 
be  on  a  j^t-come  basis.  For  huffier 
information  concerning  specific 
meetings,  please  contact  ffie  individuals 
listed  l^low.  Documents  that  are  subject 
of  NEJAC  reviews  tue  normally  available 
from  ffie  originating  EPA  office  and  are 
not  available  firom  the  NEJAC. 

The  fiill  NEJAC  will  meet  to  discuss 
ffie  role  of  ffie  FACA.  Environmental 
Impacts,  EPA’s  Environmental  Justice 
Draft  Strategic  Action  Dociunent,  and 
ffie  NEJAC  Bylaws  from  Wednesday  to 
Friday,  Augnst  3-5, 1994  fixim  8  a.m.  to 
9  p.m.  Mountain  Standard  Time  at  ffie 
Albuquerque  Hyatt  Regency  Hotel,  330 
Tijeras  N.W..  Albuquerque,  New  Mexico 
87102,  (505)  842-1234. 

Members  of  ffie  public  who  wish  to 
make  a  brief  oral  presentation  at  ffie 
meeting(s)  should  contact  Linda  K. 
Smith  no  later  than  July  27, 1994  in 
order  to  have  time  reserved  on  ffie 
agenda.  In  general,  each  individual  or 
group  making  an  oral  presentation  will 
be  limited  to  a  total  time  of  five 
minutes.  Written  comments  received  by 
July  25, 1994  may  be  mailed  to  the 
NEJAC  prior  to  the  meeting;  comments 
received  after  that  date  will  be  provided 
to  ffie  Council  as  logistics  allow.  Written 
comments  of  any  length  (at  least  35 
copies)  should  provided  to  ffie 
Committee  no  later  than  July  27. 1994. 
They  should  be  sent  to  Office  of 
Environmental  Justice  (3103).  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Wadiington.  DC  20460. 
Telephone  number  is  (202)  260-6357  or 
1-800-962-6215  or  FAX  (202)  260- 
0852. 


1.  Waste  and  Facility  Siting 
Subcommittee  Meeting — August  4-5, 
1994 

The  Waste  and  Facility  Siting 
Subcommittee  (WFSS)  of  ffie  National 
Environmental  Justice  Advisory  Council 
(NEJAC)  will  hold  its  first  meeting  on 
Thursday  and  Friday,  August  4-5, 1994, 
from  8  a.m.  to  5:30  p.m.  on  Thursday, 
and  fiom  8  a.m.  to  Noon  cm  Friday. 
Location  of  this  meeting  will  be  the 
Albuquerque  Hyatt  Regency.  330  Tijeras 
N.W..  Albuquerque.  New  Mexico  87102, 
(505)  642-1234.  In  this  meeting,  ffie 
WFSS  intends  to  initiate  discussion  and 
solicit  input  on  environmental  justice 
definitions  and  gmdelines,  ffie  Office  of 
Solid  Waste  and  Emergency  Response 
(OSWER)  Environmental  Justice  Ta^ 
Force  recommendations,  options 
developed  by  OSWER’s  siting 
workj^oup,  OSWER’s  propos^  rule  on 
public  participation  and  foture  field 
hearings  on  specific  topics.  The  meeting 
is  open  to  ffie  public  and  seating  will  be 
available  on  a  first-come  basis. 

Any  member  of  ffie  public  wishing 
further  information,  such  as  proposed 
agenda  on  ffie  meeting,  should  contact 
Ms.  Jan  Young.  Designated  Federal 
Official,  OSWER,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460,  by  telephone  at 
(202) 260-1691,  Fax  at  (202) 260-6606. 

2.  Enforcement  Subcommittee  (ES) 
Meeting — ^August  4-5, 1994 

The  Enforcement  Subcommittee  (ES) 
of  ffie  National  Environmental  Justice 
Advisory  Councii  (NEJAC)  will  conduct 
a  meeting  on  Thursday  and  Friday, 
August  4^5,  firom  8  ajn.  to  5:30  p.m.  on 
Thursday  and  firom  8  a.m.  to  Noon  on 
Friday  at  ffie  Albuquerque  Hyatt 
Regency  Hotel,  330  Hjeras  N.W., 
Albuquerque,  New  Mexico  87102,  (505) 
842-1234.  In  this  meeting,  ffie  ES 
intends  to  develop  a  mission  statement 
for  ffie  Subcommittee  and  review  ffie 
Office  of  Enforcement  and  Compliance 
Assurance's  draft  strategy  on 
Environmental  Justice  and  recommend 
actions  for  EPA  to  address.  At  this 
meeting,  ffie  ES  will  discuss  future 
issues  and  a  medianism  to  review 
enforcement  activities.  The  meeting  is 
open  to  ffie  public  and  seating  will  be 
available  on  a  first-come  basis. 

Any  member  of  ffie  public  wishing 
further  information,  such  as  propos^ 
agenda  on  ffie  meeting,  should  contact 
Ms.  Sherry  Milan,  Designated  Federal 
Official,  Office  of  Enforcement  and 
Compliance  Assurance,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460 
by  telephone  at  (202)  260-9807,  FAX  at 
(202) 260-9437. 
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3.  Health  and  Research  Subcommittee 
Meeting — August  4-5, 1994 

The  Health  and  Research 
Subcommittee  (HRS)  of  the  National 
Environmental  Justice  Advisory  Council 
(NEJAC)  will  conduct  a  meeting  on 
Thursday  and  Friday,  August  4-5  1994, 
from  8  a.m.  to  5:30  p.m.  on  Thursday 
and  from  8  a.m.  to  Noon  on  Friday  at 
the  Albuquerque  Hyatt  Regency  Hotel, 
330  Tijeras  N.W.,  Albuquerque,  New 
Mexico  87102,  (505)  842-1234.  In  this 
meeting,  the  HRS  intends  to  review  the 
Office  of  Research  and  Development’s 
(ORD)  draft  process  description  for 
development  of  the  Agency’s 
Environmental  Justice  research  strategy 
HRS  will  also  evaluate  and  recommend 
options  on  the  U.S.  Environmental 
Protection  Agency’s  overall  research 
priorities  and  science  policy  setting  as 
it  relates  to  environmental  justice.  The 
subcommittee  will  review  ORD’s 
research  strategy  and  definitions.  The 
meeting  is  open  to  the  public  and 
seating  will  be  available  on  a  first-come 
basis. 

Any  member  of  the  public  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Mr.  Lawrence  Martin,  Designated 
Federal  Official,  Office  of  Research  and 
Development,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S\V., 
Washington,  DC  20460,  by  telephone 
(202)  260-0673,  Fax  at  (202)  260-0507. 

4.  Public  Participation  and 
Accountability  Subcommittee 
Meeting — August  4-5, 1994 

The  Public  Participation  and 
Accountabihty  Subcommittee  (PPAS)  of 
the  National  Environmental  Justice 
Advisory  Council  (NEJAC)  will  hold  its 
first  meeting  on  'Thvusday  and  Friday, 
August  4-5, 1994,  from  8  a.m.  to  5:30 
p.m.  on  Thursday  and  from  Thursday 
and  from  8  am.  to  Noon  on  Friday  at  the 
Albuquerque  Hyatt  Regency  Hotel,  330 
Tijeras  N.W.,  Albuquerque,  New  Mexico 
87102,  (5C5)  842-1234.  In  this  meeting, 
the  PPAS  intends  to  find  ways  to 
improve  commmiications,  develop  trust 
and  involve  affected  communities.  To 
this  end,  the  Subcommittee  vdll  explore 
the  creation  of  business  and  industry, 
stakeholder  and  other  types  of  public/ 
private  partnerships  to  address 
environmental  justice  concerns.  Finally, 
PPAS  will  evaluate  the  Agency’s 
strategy  to  use  the  Geographic 
Information  System  (GIS)  program  to 
identify  potential  geographic  areas  of 
environmental  justice  concern,  i.e., 
define  potential  patterns  of  inequity  and 
insure  environmental  justice 
accoimtability.  The  meeting  is  open  to 


the  public  and  seating  will  be  available 
on  a  first-come  basis. 

Any  member  of  the  public  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Mr.  Bob  Knox,  Designated  Federal 
Official,  Office  of  Environmental  Justice, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460,  by  telephone  at  (202)  260-6357 
or  1-800-962-6215  or  by  Fax  at  (202) 
260-0852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  NEJAC  Charter  are 
available  upon  request.  Please  contact 
the  Office  of  Environmental  Justice 
(3103),  U.S.  Environmental  detection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460, 1-800-962-6215.  For  hearing 
impaired  individuals  or  non-English 
speaking  attendees  wishing  to  make 
arrangements  for  a  sign  language  or 
foreign  language  interpreter,  please  call 
or  fax  Kathy  Ackley  at  (703)  934-3293 
or  (703)  934-9740  (fax). 

Dated:  July  13, 1994. 

Clarice  E.  Gaylord, 

Designated  Federal  Official,  National 
Environmental  Justice  Advisory  Council. 

IFR  Doc.  94-17382  Filed  7-15-94;  8.45  am) 
BILUNG  CODE  6560-SO-M 


[FRL-5014-71 

Approval  of  Maryland’s  Submission  of 
a  Substantial  Program  Revision  to  Its 
Authorized  National  Pollutant 
Discharge  Elimination  System 
(NPDES)  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Approval  of 
Maryland’s  revisions  to  its  NPDES 
program;  publication  of  EPA ’s  response 
to  public  comments  on  Maryland’s 
regulation  revisions. 

SUMMARY:  The  State  of  Maryland 
submitted  amendments  to  its  Code  of 
Maryland  Regulations  (COMAR) 
(adopted  by  the  Secretary  of  the 
Environment  on  May  6, 1993)  to  EPA  for 
review  as  a  revision  to  the  State’s 
authorized  NPDES  program.  The 
submitted  revisions  to  Maryland’s 
regulations  are  considered  to  be 
substantial  revisions  to  Maryland’s 
NPDES  program  and  can  be  found  at 
COMAR  26.08.03.07  and  COMAR 
26.08.04.02-1.  EPA  requested  comments 
from  the  public  on  the  regulation 
revisions  in  Federal  Register  notices 
dated  November  10, 1993  and  January  3, 
1994  at  58  FR  59724  and  59  FR  87, 
respectively.  EPA  considered  all  public 
comments  in  review  of  Maryland’s 
regulation  revisions.  A  sximmary  of  the 


comments  and  EPA’s  response  can  be 
found  below. 

After  careful  consideration  of  the 
regulation  revisions  and  all  public 
comments,  EPA  has  determined  that  the 
revisions  satisfy  the  Clean  Water  Act 
(CWA)  and  minimum  federal 
requirements.  Therefore,  EPA  has 
approved  the  revisions  found  at 
COMAR  26.08.03.07  and  COMAR 
26.08.04.02-1.  These  permit  regulation 
revisions  may  now  be  considered 
effective  and  may  be  implemented. 

DATES:  Maryland’s  regulation  revisions, 
COMAR  26.08.03.07  and  COMAR 
26.08.04.02-1,  were  approved  by  EPA 
on  May  6, 1994.  The  regulation 
revisions  are  effective  on  May  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helene  Drago,  (215)  597-8242,  U.S. 

EPA,  Region  III,  3WM55,  841  Chestnut 
Building,  Philadelphia,  PA  19107 
SUPPLEMENTARY  INFORMATION:  On  May  6, 
1993,  the  State  of  Maryland,  adopted 
changes  to  its  NPDES  permit  program 
regulations  found  at  COMAR 
26.08.03.07  and  COMAR  26.08.04.02-1. 
Pursuant  to  40  CFR  123.62  and  CWA 
304  and  402,  EPA  reviewed  the  NPDES 
permit  program  regulation  for 
compliance  with  federal  regulation.  The 
revisions  to  Maryland’s  regulations  were 
described  in  Federal  Register  notices 
dated  November  10, 1993  and  January  3, 
1994  at  58  FR  59724  and  59  FR  87, 
respectively.  A  public  notice  of  the 
regulation  revisions  was.also  published 
in  the  Baltimore  Sim  on  November  12, 
1993.  Copies  of  Maryland’s  regulation 
revisions  were  available  for  review  at 
the  EPA  Region  HI  office  in 
Philadelphia,  PA.  Copies  were  also 
available  for  purchase.  As  part  of  the 
public  comment  period,  EPA  provided 
the  opportunity  for  a  public  hearing. 
However,  there  were  no  requests  for  a 
public  hearing.  All  comments  or 
objections  received  by  EPA  Region  III 
were  considered  by  EPA  in  its  review  of 
the  NPDES  regulation  revisions.  A  list  of 
persons  who  provided  comment  are 
provided  below.  A  summary  of  the 
comments  and  EPA’s  response  can  be 
found  below. 

After  careful  consideration  of  the 
regulation  revisions,  ail  public 
comment,  and  supplemental 
information  submitted  by  Maryland 
Etepartment  of  the  Environment  (MDE) 
in  letters  dated  June  1, 1993,  February 
15, 1994  and  March  23, 1994,  EPA  has 
determined  that  the  substantial 
revisions  to  the  Maryland’s  NPDES 
regulations  found  at  COMAR 
26.08.03.07  and  COMAR  26.08.04.02-1 
meet  the  requirements  of  the  CWA  and 
federal  regulations.  Therefore,  EPA  has 
approved  the  regulation  revisions  on 
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May  6, 1994.  EPA’s  approval  letter, 
dated  May  6, 1994,  to  David  A.  C. 

Carroll,  Si^retary  of  MDE,  provides  a 
full  explanation  of  EPA’s  grounds  for 
approval.  These  permit  regulation 
revisions  may  now  be  considered 
effective  and  may  be  implemented. 

Response  Summary  to  Public 
Comments 

Comment:  EPA  should  not  disapprove 
any  part  of  the  NPDES  regulations  since 
disapproval  will  jeopardize  the 
agreement  reached  by  a  group  of 
plaintiffs,  MDE  and  die  Chesapeake  Bay 
Foundation. 

EPA’s  response:  EPA  understands  that 
MDE,  the  Chesapeake  Bay  Foundation 
and  a  large  group  of  litigants  imderwent 
a  lengthy  and  complex  negotiation  to 
reach  the  agreement  that  is  reflected  in 
the  revisions  to  Maryland’s  NPDES 
program. 

However,  EPA  is  obligated  under  the 
CWA  and  federal  regulations  to  .review 
any  substantial  revisions  to  a  State’s 
NPDES  regulations  to  ensure  that  the 
revisions  meet  minimum  federal 
requirements.  It  is  not  reasonable  for 
any  party  to  request  that  EPA  forgo  its 
legal  duty  to  carefully  review  the 
regulation  revisions.  EPA  must  have  the 
freedom  to  review,  and  if  necessary 
disapprove,  any  part  of  the  regulations 
regardless  of  whether  that  disapproval 
will  impact  a  lawsuit  settlement. 

Comment:  Maryland’s  intake  credit 
regulation  is  similar  if  not  more 
restrictive  than  that  proposed  in  the 
Great  Lakes  Water  Quality  Initiative 
(GLWQI)  and  therefore  should  be 
approved. 

EPA’s  response:  EPA  agrees  with  the 
commentor  that  Maryland’s  intake 
credit  regulation  appears  to  be  similar  to 
EPA’s  preferred  option  found  in  the 
proposed  GLWQI.  The  implementation 
of  the  intake  credit  regulation  should 
assure  that  any  discharger  that  meets  the 
requirements  of  the  regulation  has  no 
reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of  an 
applicable  nmneric  or  narrative  water 
quality  standard.  EPA  finds  the  intake 
credit  provisions  in  Maryland’s 
regulations  acceptable  at  this  time  with 
the  imderstanding  that  changes  may  he 
appropriate  once  the  GLWQI  is 
finalized. 

Comment:  Maryland’s  regulations 
provide  adequate  provisions  for  whole 
effluent  toxicity  (WET)  and  are 
consistent  with  federal  law  and 
regulations. 

EPA’s  response:  Under  40  CFR 
122.44(d)(1),  permitting  authorities 
must  establish  whole  effluent  toxicity  or 
chemical-specific  effluent  limitations  in 
NPDES  permits  where  a  discharge 


causes,  has  the  reasonable  potential  to 
cause,  or  contributes  to  an  exceedance 
of  a  numeric  or  narrative  water  quality 
standard.  Because  Marylemd’s  regulation 
does  not  require  WET  limits  where 
standards  violations  are  possible, 
Maryland’s  regulation  is  not  consistent 
with  federal  regulations.  However,  EPA 
understands  that  Maryland  is 
committed  to  working  toward  providing 
WET  regulatory  provisions  that 
adequately  address  federal  regulations. 
EPA  has  agreed  to  approve  the 
regulation  revisions  vmder  the  following 
conditions: 

(1)  MDE  has  provided  an  Attorney 
General’s  Certification,  dated  May  10, 
1993,  that  defines  MDE’s  legal  authority 
to  impose  WET  limits. 

(2)  MDE  has  agreed  to  continue  to 
discuss  its  WET  program  and  the  issue 
of  WET  limits  outside  the  context  of  the 
this  regulation  revision.  MDE  will  work 
with  EPA  to  finalize,  within  three 
months  of  this  approval,  mutually 
acceptable  permitting  procedures  that 
will  be  used  to  place  WET  limits  in 
permits  where  appropriate. 

(3)  MDE  has  agreed  to  revise  the 
regulations  to  embody  the  concepts  of 
40  CFR  122.44(d)(1)  within  two  years  of 
March  23, 1994. 

Comment:  40  CFR  122.44(d)(1)  allows 
an  NPDES  authorized  State  to  exercise 
discretion  in  estabUshing  whether 
pollutants  are  discharged  at  a  level 
which  will  cause,  have  the  reasonable 
potential  to  cause,  or  contribute  to  an 
excursion  above  any  State  water  quality 
standard.  Maryland’s  regulation 
26.08.04.02-lC  implements  this 
discretion  by  allowing  the  State  to 
determine  that  no  “reasonable 
potential’’  exists  if  a  facility  meets 
certain  specific  criteria. 

EPA’s  response:  EPA  agrees  that  the 
State  determines  whether  a  discharge 
will  cause,  contribute  or  have  the 
reasonable  potential  to  cause  or 
contribute  to  an  excursion  of  a  water 
quality  standard.  However,  in  making 
this  determination  a  State  must 
consider,  at  a  minimum,  the  criteria 
found  at  40  CFR  122.44(d)(l)(ii).  “When 
determining  whether  a  discharge  causes, 
has  the  reasonable  potential  to  cause,  or 
contributes  to  an  in-stream  excursion 
above  a  narrative  or  nmneric  criteria 
within  a  State  water  quality  standard, 
the  permitting  authority  shall  use 
procedures  which  account  for  existing 
controls  on  point  and  nonpoint  sources 
of  pollution,  the  variability  of  the 
pollutant  or  pollutant  parameter  in  the 
effluent,  the  sensitivity  of  the  species  to 
toxicity  testing  (when  evaluating  whole 
effluent  toxicity),  and  where 
appropriate,  the  dilution  of  the  effluent 
in  the  receiving  water’’.  Maryland  must 


consider  these  minimum  criteria  in 
determining  “reasonable  potential’’. 

Comment:  There  is  no  provision  in 
EPA’s  regulations  stating  that  a  State 
cannot  exercise  its  discretion  in  NPDES 
permitting  on  the  basis  of  generally 
applicable  criteria.  If  EPA’s  position  is 
that  any  decision  imder  40  CFR 
122.44(d)(l)(i)  must  be  made  in  the 
context  of  an  individual  permit,  EPA’s 
position  is  legally  incorrect.  Maryland’s 
regulation  at  26.08.04.02-lC  is  a  valid 
determination  that  any  discharges 
meeting  the  listed  criteria  will  not 
cause,  have  the  reasonable  potential  to 
cause,  or  contribute  to  an  excursion  of 
water  quality  standard. 

EPA’s  response:  EPA  agrees  that 
reasonable  potential  determinations 
need  not  be  made  only  in  the  context  of 
individual  permits.  EPA  does  not  have 
an  objection  to  the  concept  of  using  a 
categorical  provision,  as  opposed  to  a 
permit-by-permit  decision,  to  determine 
reasonable  potential.  However,  when 
EPA  approves  the  use  of  any  general 
criteria,  it  is  important  that  that  general 
criteria  is  rigorously  examined  to  ensme 
that  its  use  will  adequately  satisfy  all 
federal  requirements. 

As  it  is  written,  it  is  difficult  to 
determine  whether  Maryland’s 
regulation  at  26.08.04.02-lC  would 
prevent  a  discharge  from  causing, 
contributing  or  having  the  reasonable 
potential  to  cause  or  contribute  to  an 
excursion  of  a  water  quality  standard. 
However,  the  State  of  Maryland  has 
determined  that  the  criteria  listed  in  the 
regulation  is  so  narrowly  defined  that 
the  regulation  applies  only  to  dry 
weather  copper  discharges  to  Colgate 
Creek  from  the  General  Motors  facility, 
outfalls  001-003  and  010,  located  in 
Baltimore,  MD.  EPA  and  Maryland  have 
examined  the  discharge  in  question  and 
have  determined  that  it  does  not  cause, 
contribute  or  have  the  reasonable 
potential  to  cause  or  contribute  to  a 
water  quality  standard  violation.  All  the 
criteria  listed  in  26.08.04.02-lC  ensure 
no  other  facility  or  discharger  can  use 
the  regulation  in  the  State  of  Maryland 
and  it  is  imiquely  applicable  to  only  the 
General  Motors  facility.  Ehie  to  dilution 
and  tidal  flow  foimd  at  Colgate  Creek, 
the  specific  outfalls  in  question  do  not 
discharge  concentrations  that  cause, 
contribute  or  have  the  reasonable 
potential  to  cause  or  contribute  to  an 
excursion  of  a  water  quality  standard. 

Should  another  diswarger  attempt  to 
use  this  regulation,  or  another  State 
wish  to  adopt  similar  provisions  in  their 
NPDES  permit  regulations,  EPA  would 
require  specific  site  information,  th^ 
State’s  exact  rationale  for  a  finding  of 
“no  reasonable  potential’’  and  definitive 
language  which  would  limit  use  of  such 
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an  exemption  to  an  appropriate 
discharge.  EPA  has  worked  closely  with 
Maryland  regarding  this  regulation  and 
we  have  determine  that  this  regulation 
is  acceptable  based  on  the  specific  data 
obtain^  hum  MDE  in  letters  dated  June 
1, 1993;  February  15, 1994;  and  March 
23, 1994. 

Written  Comments  Received 

1.  Frances  Dubrowski,  Attorney, 
Chesapeake  Bay  Foundation 

2.  George  Van  Cleve,  Attorney,  General 
Motors  Corptoration 

3.  Alan  Bahl,  Environmental  Engineer, 
Red  Star  Yeast  &  Products,  Baltimore, 
MD 

4.  Deborah  Jennings,  Potomac  Electric 
Power  Company 

5.  Colleen  Lamont,  Baltimore  Gas  and 
Electric,  Baltimore,  MD 

6.  The  Plaintiffs  includii^:  Baltimore 
Gas  and  Electric  Company,  Delmarva 
Power  &  Light  Company,  General 
Motors  Corporation.  Bethlehem  Steel 
Corporation,  Potomac  Electric  Power 
Company,  Maryland  Chamber  of 
Commerce 

7.  William  Riley,  Bethlehem  Steel 
Corporation,  Bethlehem.  PA 

8.  David  Carroll,  Secretary,  Maryland 
Department  of  the  Environment 

Dated;  June  27, 1994. 

Peter  H.  Kostmayer, 

Regional  AdminKtwtar,  Environinental 
Protection  Agprtcy,  Region  HI. 

(FR  Doc.  94-17379  Filed  7-15-94.  8:45  ami 
BiLUNG  CODE  aseo-so-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

1995  World  Radiocommunicatlon 
Conference  Industry  Committee 

agency:  Federal  Communications 
Commission. 

ACTION:  FCC  announcement  of  second 
WRC-95  Advisory  Committee  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
also  advises  interested  persons  of  the 
second  meeting  of  the  WRC-95 
Advisory  Committee. 

OATES:  July  20, 1994;  9:00-11:30  a.m. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW.,  Room 
856,  Washington,  D.C.  20554 
SUPPLEMENTARY  INFORMATION:  The  WRC- 
95  Advisory  Committee  was  established 
by  the  Federal  Communications 
Commissicm  to  provide  to  the  agency 
advice,  technical  support  and 
recommendations  relating  to 
preparation  of  U.S.  proposals  and 


positions  for  the  1995  World 
Radiocommunication  Conference. 

The  proposed  agenda  for  the  second 
meeting  is  as  follows: 

Agenda 

Second  meeting  of  the  WRC-95  Industry 
Advisory  Committee,  FCC,  1919  M 
Street,  NW.,  Room  856,  Washington, 
DC.  July  20. 1994,  9:00-11:30  a.m. 

1.  Introduction  of  Attendees 

2.  Approval  of  Agenda 

3.  Introductory  Remarks  by  Chairman 

4.  Formation  of  Interim  Working  Group 

on  Future  WRC  Agendas  (IWG-6) 

5.  Reports  and  EKscussion  of  Informal 

Woridng  Group  Activities: 

•  IWG-1:  Regulatory  Coordination 
Group 

•  rWG-2:  Mobile-Satellite  Service 
Below  1  GHz 

•  IWG-3:  Mobile-Satellite  Service 
Above  1  GHz 

•  IWG— 4:  Mobile-Satellite  Service 
Feeder  Links 

•  IWG-5:  Space  Services 

6.  Brief  by  NTIA  Representative  on 

Government-sector  Preparatory 
Activities 

7.  Discussion  of  Model  Under 

Development  for  MSS  Spectrum 
Reqiiirements 

8.  Future  Meeting  Schedule 

9.  Other  Business. 

Federal  Conununications  Coimnissiob. 
William  F.  Caton, 

Acting  Secrefaiy. 

|FR  Doc.  94-17385  Filed  7-15-94;  8:45  ami 
BILLING  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1031-OR1 

South  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 
(FEMA-1301-CRJ,  dated  June  21, 1994, 
and  related  determinations. 

EFFECTIVE  DATE:  June  21, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
21, 1994,  the  President  declared  a  major 
disaster  imder  the  authority  of  the 


Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C 
5121  et  seq.),  as  follows: 

I  have  deteimined  that  the  damage  in 
certain  areas  of  the  State  of  South  ^kota, 
resulting  from  severe  storms  and  flooding 
beginning  on  March  1, 1994,  and  continuing 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (“the  Staffinrd 
Act”).  L  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  South  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 

Consistent  with  the  requirement  that  Federal 
assistance  be  supplementaL  any  Federal 
funds  provided  under  the  Stafimd  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  labile  Housing 
Assistance,  42  U.S.C  5153,  shall  Ire  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  David  P.  Grier  of  the 
Fedei^  Emergency  Management  Agency 
to  act  as  the  Fedei^  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster 

Brookings,  Brown,  Clark,  Codington,  Day, 
Edmunds,  Grant,  Hand,  Hanson, 
Kingsbury,  McPherson,  Marshall, 
Roberts,  Sanborn,  and  Spink  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No, 
83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

(FR  Doc.  94-17340  Filed  7-15-94;  8:45  am| 
BILLING  COOe  8718-02-M 


FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0842] 

Proposed  Policy  Statement  on 
Privately  Operated  Large-Dollar 
Multilateral  Netting  Systems 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Request  for  comment. 

SUMMARY:  The  Board  of  Governors  is 
requesting  comment  on  a  proposal  to 
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update  its  policies  on  “Privately 
Operated  Large-Dollar  Fimds  Transfer 
Networks”  and  “Offshore  Dollar- 
Clearing  and  Netting  Systems”  and 
integrate  those  policies  into  a  single 
policy  statement  on  “Privately  Operated 
Large-Dollar  Multilateral  Netting 
Systems.”  In  general,  the  policy 
statement  would  apply  to  such 
arrangements  as  domestic,  privately 
operated,  large-dollar  multilateral 
payment  netting  systems;  offshore  large- 
dollar  multilateral  pa)mient  netting 
systems;  multilateral  foreign  exchange 
clearinghouses  involving  settlements  in 
U.S.  dollars;  and  multicurrency 
payment  netting  systems  involving 
settlements  in  U.S.  dollars.  The  Board  is 
proposing  to  incorporate  into  the  new 
policy  statement  minimum  standards 
for  the  design  and  operation  of  privately 
operated  large-dollar  multilateral 
netting  systems.  These  minimum 
standards  are  based  on  those  set  out  in 
the  Report  of  the  Committee  on 
Interbank  Netting  Schemes  of  the 
Central  Banks  of  the  Group  of  Ten 
Countries  (“Lamfalussy  Report”),  which 
was  published  in  November  1990  by  the 
Bank  for  International  Settlements.  The 
Board  is  also  requesting  comment  on  the 
need  for,  and  possible  specifications  of, 
a  higher  standard  with  respect  to 
assiiring  settlement  that  might  be 
applied  to  large-dollar  multilateral 
netting  systems  that  present  a  high 
degree  of  systemic  risk. 

DATES:  Comments  must  be  received  on 
or  before  October  17, 1994. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0842,  and  may  be  mailed 
to  Mr.  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Comments  may  be  delivered 
to  Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays  or  to  the  security  control 
room  anytime.  Both  Room  B-2222  and 
the  security  control  room  are  accessible 
from  the  comrtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board’s  rules 
regarding  availability  of  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffi^y  C.  Marquardt,  Assistant  Director 
(202/452-2360),  Paul  Bettge,  Manager 
(202/452-3174),  Kelly  Shaw,  Project 
Leader  (202/452-3054),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems;  or  Oliver  Ireland,  Associate 
General  Coimsel  (202/452-3625), 
Stephanie  Martin,  Senior  Attorney  (202/ 


452-3198),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System;  for  the  hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION:  The 
Board’s  cvurent  Policy  Statement  on 
Payments  System  Risk  incorporates  two 
policies  directed  specifically  at  large- 
dollar  funds  transfer  systems:  “Private 
Large-Dollar  Fxmds  Transfer  Networks” 
and  “Offshore  Dollar-Clearing  and 
Netting  Systems.”  Neither  of  these 
policies  addresses  multicurrency 
clearing  and  settlement  arrangements 
involving  settlements  in  U.S.  dollars, 
such  as  the  multilateral  foreign 
exchange  clearinghouses  that  are  imder 
development  in  North  America  and 
Europe.  Further,  the  Board  intended  its 
existing  policy  statement  on  “Offshore 
Dollar-Clearing  and  Netting  Systems”  to 
be  an  interim  measure  rmtil  an 
international  consensus  was  reached 
among  central  banks  on  the  minimum 
standards  for  the  development  and 
operation  of  multilateral  cross-border 
netting  systems. 

That  consensus  was  reached  with  the 
1990  publication  of  the  Report  of  the 
Committee  on  Interbank  Netting 
Schemes  of  the  Central  Banks  of  the 
Group  of  Ten  Countries  (“Lamfalussy 
Report”).  The  Leunfalussy  Report 
recognized  that  multilateral  netting 
arrangements  for  interbank  payment 
orders  and  forward-value  contractual 
commitments,  such  as  foreign  exchange 
contracts,  have  the  potential  to  improve 
the  efficiency  and  the  stability  of 
interbank  settlements  through  the 
reduction  of  settlement  costs,  along  with 
credit  and  liquidity  risks,  provided  that 
certain  conditions  are  met.  In  this 
regard,  the  report  developed  and 
discussed,  in  some  detail,  “Minimum 
Standards  for  Netting  Schemes” 
(“Lamfalussy  Minimum  Standards”) 
and  “Principles  for  Co-operative  Central 
Bank  Oversight”  of  such  arrangements. 

Central  ba)^  have  now  had  a  period 
of  time  to  analyze  the  practical 
implications  of  the  Lamfalussy 
Minimmn  Standards,  and  the  Board 
believes  that  it  would  be  appropriate  to 
revise  its  “Policy  Statement  on 
Payments  System  Risk”  to  incorporate 
the  Lamfalussy  Minimum  Standards 
and  to  address  explicitly  privately 
operated,  large-dollar  multiciuxency 
netting  arrangements  involving 
settlements  in  U.S.  dollars.*  The  Board 
is  proposing  to  integrate  its  policies  on 


■  The  Lamfalussy  Minimum  Standards  have  been 
endorsed  by  the  European  Union  central  banks  as 
>  minimum  standards  for  domestic  large-value 
netting  systems  within  the  European  Union. 


“Private  Large-Dollar  Fimds  Transfer 
Networks”  and  “Offshore  Dollar- 
Clearing  and  Netting  Systems”  into  a 
single  comprehensive  policy  on 
“Privately  Operated  Large-Dollar 
Multilateral  Netting  Systems”  that 
would  include  the  Lamfalussy 
Minimum  Standards.  Large-dollar 
multilateral,  multicurrency  netting 
systems  would  be  covered  by  the  same 
pohcy. 

Scope  and  Application  of  the  Policy 

Specifically,  the  Board’s  proposed 
policy  statement  would  apply  to  such 
arrangements  as  domestic,  privately 
operated,  large-dollfir  multilateral 
payment  netting  systems;  offshore  large- 
dollar  multilateral  payment  netting 
systems;  multilateral  foreign  exchange 
clearinghouses  involving  settlements  in 
U.S.  dollars;  and  multicurrency 
payment  netting  systems  involving 
settlements  in  U.S.  dollars.  The 
inclusion  of  multilateral  foreign 
exchange  clearinghouses  and 
multicurrency  payment  netting  systems 
involving  a  settlement  in  U.S.  dollars 
represents  an  expansion  of  existing 
policy,  as  neither  of  these  arrangements 
are  covered  explicitly  by  the  Board’s 
current  policy  statement  on  payment 
system  risk.  The  Board  is  proposing  to 
apply  the  policy  statement  to  such 
systems  if  they  meet  certain  size  criteria, 
in  order  to  cover  more  completely  the 
range  of  multilateral  netting  systems 
involving  settlements  in  U.S.  dollars 
that  have  the  potential  to  increase 
systemic  risk  in  the  financial  markets. 
These  arrangements  have  the  potential 
to  gmierate  the  same  types  of  risks  as 
single  currency  systems.  Moreover,  the 
Lamfalussy  Minimum  Standards  were 
developed  explicitly  to  address,  among 
other  things,  risks  in  multilateral  foreign 
exchange  netting  arrangements. 

The  Board’s  proposed  policy 
statement  contains  criteria  that  delimit 
the  scope  and  application  of  the  policy. 
Specifically,  the  policy  will  apply  to 
systems  that:  (1)  have  three  or  more 
participants  that  net  payments  or 
foreign  exchange  contracts  involving  the 
U.S.  dollar,  whether  or  not  netted 
amounts  are  legally  binding;  and  either 
(2)  have,  or  are  likely  to  have,  on  any 
day,  settlements  with  a  system-wide 
aggregate  value  of  net  settlement  credits 
(or  debits)  larger  than  $500  million  (in 
U.S.  dollars  and  any  foreign  currencies 
combined);  or  (3)  routinely  process 
individual  payments  or  foreign 
exchange  contracts,  with  a  stated  dollar 
value  luger  than  $500,000.  A 
multilateral  netting  system  that  meets 
the  above  criteria  will  be  subject  to  the 
pohcy  if  (1)  it  is  a  state-chartered 
member  of  the  Federal  Reserve  System, 
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(2)  any  of  its  agent(s)  or  participants  are 
state^artered  members  of  the  Federal 
Reserve  System,  (3)  its  participants’  net 
positions  are  settled  through  a  Federal 
Reserve  settlement  accoimt,  (4)  its 
participants  settle  their  net  positions  in 
the  multilateral  netting  system  through 
their  individual  Fedei^  Reserve 
accoimts  or  the  Federal  Reserve  accoimt 
of  the  settlement  agent(s),  or  (5)  one  or 
more  bank  holding  companies  have  an 
investment  in  the  multilateral  netting 
system.  The  Board  believes  that  these 
relatively  simple  criteria  will  enable  the 
operators  of  multilateral  netting  systems 
to  determine  when  they  are  subject  to 
the  policy  and  will  provide  that  only 
systems  which  present  systemic  risk 
will  be  covered. 

The  Board  believes  that  the 
Lamfalussy  Minimiun  Standards  may 
apply,  for  example,  to  all  large-dollar 
multilateral  payment  netting  systems 
irrespective  of  the  type  of  fina^al 
instrument  or  contractual  obligation 
netted  by  the  system.  However,  the 
Board  recognizes  that  in  the  case  of 
privately  operated  large-dollar 
multilateral  netting  systems  for  the 
batch  processing  of  paper-based  as  well 
as  electronic  payments,  including 
privetely  operated  Automated  Clearing 
House  (“ACH”)  systems,  certain 
electronic  controls  that  would  be 
required  to  implement  the  Lamfalussy 
Minimum  Standards  may  not  be 
feasible.  Further,  the  rights  and 
responsibilities  of  parties  within  such 
systems  as  well  as  the  characteristics  of 
the  instruments  to  be  clear^  or  netted 
require  further  analysis.  Consequently, 
the  Board  intends  to  study  further  the 
implications  of  the  Lamhilussy 
Minimum  Standards,  and  the 
arrangements  to  implement  the 
Lamfalussy  Minimum  Standards,  for 
privately  o|)erated  large-dollar 
multilateral  netting  systems  for  the 
batch  processing  of  paper-based  as  well 
as  electronic  payments.  The  Board 
expects  that  it  may  issue,  in  due  course, 
a  proposal  for  minimum  standards  for 
the  design  and  operation  of  such 
systems. 

Implementatimi  of  the  Lamfalussy 
Minimum  Standards 
The  Board  believes  that  large-dollar 
multilateral  netting  systems,  whether 
on-shore  or  off-shore,  should  meet  in 
full  the  Lamfalussy  Minimum 
Standards,  as  set  forth  in  the  proposed 
policy  statement.  The  Board  has 
developed  five  risk  management 
measures  that  a  large-dollar  multilateral 
netting  system  would  be  expected  to 
implement  in  order  to  satisfy 
Lamfalussy  Minimum  Standards  III  and 
rV,  which  deal  with  risk  management 


and  settlement  completion.  Risk 
management  devices  that  lead  to  a 
substwtially  equivalent  degree  of  risk 
management  and  control  could  also  be 
adopted,  as  approved  by  the  Board  on 
a  case-by-case  basis.  The  proposed 
measures  are:  (1)  a  requirement  that 
each  participant  establish  bilateral  net 
credit  limits  vis-a-vis  each  other 
participant  in  the  system;  (2)  establish 
and  monitor  in  real  time  system-specific 
net  debit  limits;  (3)  establish  a  system  to 
reject  or  hold  any  payment  or  foreign 
exchange  contract  that  would  exceed 
the  relevant  bilateral  and  net  debit 
limits;  (4)  establish  liquidity  resources, 
such  as  cash,  committed  lines  of  credit 
secured  by  collateral,  or  a  combination 
thereof,  at  least  equal  to  the  largest 
single  net  ^ebit  position;  ^  and  (5) 
establish  rules  and  procedures  for  the 
sharing  of  credit  losses  among  the 
participants  in  a  netting  system. 

The  first  two  measures  are  contained 
in  the  Board’s  existing  policy  statement 
on  Private  Large-Dollu  Fim^  Transfer 
Networks.  The  third  measure  is  also 
contained  in  the  existing  policy  ' 
statement  but  it  applies  oi^y  to  bilateral 
net  credit  limits.  In  the  proposed  policy 
statement,  the  Board  has  expanded  the 
third  measure  to  apply  also  to  system- 
specific  net  debit  limits.  Requirements 
(4)  and  (5)  are  new  and  would  help 
ensure  that  the  funds  needed  for 
settlement  are  available  to  multilateral 
clearing  organizations  at  the  proper 
moment  and  clarify  how  any  losses  will 
affect  participants. 

Timeframe  for  Implementation  of  the 
Lamfalussy  Minimum  Standards 

The  Board  recognizes  that  not  all 
existing  large-dollar  multilateral  netting 
systems  may  meet  the  Lamfelussy 
Minimum  Standards,  £md  the  associated 
requirements  for  implementation  of 
those  standards,  contained  in  the 
proposed  policy  statement.  The  Board 
also  recogni^  that  existing  large-dollar 
multilateral  netting  systems  will  need  a 
period  of  time  in  which  to  make  any 
needed  changes  to  their  organization  or 
operations.  Consequently,  the  Board 
believes  that  an  ei^teen-month 
transition  period  would  be  appropriate 
for  large-dollar  multilateral  netting 
systems  that  are  operating  on  the  date  of 
any  final  action  by  the  Board  on  the 
proposed  policy.  Such  systems  will  be 
expected  to  comply  fully  with  the 
policy  statement  within  the  eighteen- 
month  transition  period.  Large-dollar 
multilateral  netting  systems  established 


>The  term  "largest  single  net  debit  position" 
means  the  largest  intraday  net  debit  position  of  any 
individual  participant  at  any  time  during  the  daily 
operating  hours  of  the  netting  system. 


subsequent  to  the  date  of  final  adoption 
of  the  policy  by  the  Board  will  be 
expected  to  comply  fully  with  the 
policy  statement,  without  benefit  of  a 
transition  period. 

Specific  Issues  on  Which  the  Board 
Seeks  Comment 

The  Board  seeks  conunent  on  all 
aspects  of  the  proposed  policy 
statement  In  addition,  the  Board  is 
seeking  comment  on  the  following 
specific  issues: 

1.  The  proposed  criteria  for 
identifying  large-dollar  multilateral 
netting  systems  subject  to  the  policy 
statement. 

•  Are  the  thresholds  for  system-wide 
aggregate  daily  net  settlement  debits  or 
credits,  as  well  as  for  the  size  of 
individual  transactions,  set  at 
appropriate  levels  such  that  the  policy 
will  apply  to  those  systems  that  pose 
systemic  risk? 

•  Are  there  other  criteria  the  Board 
should  consider  in  the  determination  of 
whether  to  apply  the  policy  to  a 
particular  system? 

2.  The  five  risk  management  measures 
for  implementation  of  the  Lamfalussy 
Minimum  Standards. 

•  Do  the  requirements  provide 
operators  of  large-dollar  multilateral 
netting  systems  with  appropriate  and 
adequate  mechanisms  to  control  the 
credit,  liquidity,  and  settlement  risks 
inherent  in  su^  systems? 

•  What  additional  risk  management 
measures  would  be  useful? 

•  What  alternative  mechanisms 
would  provide  substantially  equivalent 
degrees  of  risk  management  and 
control? 

3.  The  timeframe  for  implementation 
of  the  Lamfrilussy  Minimum  Standards. 

•  Does  the  proposed  eighteen-month 
transition  period  provide  existing  large- 
dollar  multilateral  netting  systems  with 
sufficient  time  to  make  any 
organizational  or  operational  changes 
needed  to  meet  the  Lamfalussy 
Minimum  Standards? 

The  Board  also  seeks  comment  on 
whether  large-dollar  multilateral  netting 
systems  that  present  a  high  degree  of 
systemic  risk  should  be  expected  to 
meet  a  standard  for  ensuring  settlement 
that  is  higher  than  Lamfalussy 
Minimum  Standard  IV.  Standard  IV 
requires  that  a  netting  system  be  capable 
of  ensuring  the  completion  of  daily 
settlement  in  the  event  that  the 
participant  with  the  largest  net  debit 
position  is  unable  to  settle  its  obligation 
to  the  system.  For  example,  the  Board 
could  require  that  certain  large-dollar 
multilateral  netting  systems  would  be 
expected  to  ensure  timely  completion  of 
daily  settlement  in  the  event  of  an 
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inability  to  settle  by  the  participant  with 
the  largest  net  debit  position,  as  well  as 
the  participants  with  the  second  or  third 
largest  net  dehit  positions. 

In  multilateral  netting  systems  that 
extend  credit  among  participants,  the 
failure  of  a  participant  could  trigger  a 
chain  of  defaults  and  liquidity  problems 
at  other  participants  or  in  the  financial 
markets  more  generally.  This  concern  is 
the  basis  for  Lamfalussy  Minimum 
Standard  IV,  which  ensures  that  a 
default  by  a  single  net  debtor,  including 
the  largest,  will  not,  by  itself,  initiate  a 
chain  of  defaults  within  the  netting 
arrangement.  A  requirement  that  a 
netting  system  be  able  to  ensure  daily 
settlement  in  the  event  of  settlement 
defaults  by  participants  in  addition  to 
the  largest  net-debtor  would  be  based  on 
the  risk  of  a  simultaneous  default  by 
two  or  more  participants.  Such  an  event 
could  be  precipitated  by  financial 
market  difficulties  in  the  coimtry  of 
origin  of  the  defaulting  participants,  or 
some  other  market  disturbance  that 
could  cause  financial  institutions  with 
similar  or  interlinked  assets  and 
liabilities  simultaneously  to  experience 
liquidity  or  credit  problems.  Such 
simultaneous  defaults,  however,  may  be 
much  less  likely  than  a  single  default, 
and  the  incremental  expected  costs  and 
benefits  of  requiring  multilateral  netting 
systems  to  meet  a  higher  standard  than 
Lamfalussy  Minimum  Standard  IV  must 
be  carefully  weighed.^ 

An  additional  consideration  is  which 
multilateral  netting  systems  should  be 
expected  to  meet  a  higher  standard.  The 
Board  anticipates  that  any  higher 
standard  would  be  appli^  only  to 
multilateral  netting  systems  that  present 
a  high  degree  of  systemic  risk.  In 
determining  this  degree  of  systemic  risk, 
the  Board  could,  as  an  example,  utilize 
a  threshold  approach  in  which  systems 
that  exceed  a  particular  measure  would 
be  expecied  to  meet  the  higher  standard. 
Such  measiues  might  include:  (1)  a 
specific  dollar  amoimt  of  the  aggregate 
system-wide  net  debit  positions;  (2)  the 
ratio  of  the  net  debit  positions  of 
selected  members  of  a  particular 
multilateral  netting  system  relative  to 
their  capital;  or  (3)  the  ratio  of  an 
aggregate  measure  of  net  debit  positions 


to  the  capital  of  a  central  counterparty 
(if  one  is  used). 

The  Board  is  seeking  specific 
comments  on: 

4.  Application  of  a  higher  standard  for 
individual  large-dollar  multilateral 
netting  systems  that  may  present  a  high 
degree  of  systemic  risk. 

•  What  factors  should  be  considered 
in  analyzing  the  incremental  expected 
costs  and  benefits  of  requiring 
multilateral  netting  systems  to  meet  a 
higher  standard  than  Lamfalussy 
Minimum  Standard  IV? 

•  Should  a  quantitative  threshold 
level  be  established?  What  indicator  or 
indicators  should  be  employed  in 
setting  a  threshold? 

Competitive  Impact  Analysis 

The  Board  has  established  ]^rocedures 
for  assessing  the  competitive  impact  of 
rule  or  policy  changes  that  have  a 
substantial  impact  on  payments  system 
participants.'*  Under  these  procedures, 
the  Board  will  assess  whether  a  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  services  due  to  differing  legal 
powers  or  constraints,  or  due  to  a 
dominant  market  position  of  the  Federal 
Reserve  deriving  from  such  differences. 
If  no  reasonable  modifications  would 
mitigate  the  adverse  competitive  effects, 
the  Board  will  determine  whether  the 
anticipated  benefits  are  significant 
enou^  to  proceed  with  the  change 
despite  the  adverse  effects. 

The  Board  does  not  believe  that  the 
Lamfalussy  Minimum  Standards  will 
have  a  direct  and  material  impact  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Reserve 
Banks’  payments  services.  The  Board 
notes  that  in  several  cases  the  payment 
services  potentially  covered  by  the 
policy  statement  are  not  offered  by  the 
Federal  Reserve  Banks.  For  example,  the 
Federal  Reserve  Banks  do  not  offer 
services  relating  to  the  electronic 
clearing  and  settlement  of  payments  or 
contracts  in  foreign  ciurencies. 

In  the  case  of  domestic  large-dollar 
multilateral  netting  systems,  a  number 
of  the  risk  control  measures  proposed  to 
meet  the  Lamfalussy  Minimum 
Standards  as  well  as  certain  of  the 
standards  themselves  have  grown  out  of 
the  experience  of  the  private  sector  in 
developing  robust  netting  arrangements 
and  are  currently  employed  in 
multilateral  netting  systems.  To  the 


*These  procedures  are  described  in  the  Board’s 
policy  statement  "The  Federal  Reserve  in  the 
Payments  System,”  as  revised  in  March  1990.  (55 
FR  1 1648,  March  29. 1990). 


extent  an  incremental  burden  might  be 
imposed  on  large-dollar  systems,  the 
need  to  reduce  and  control  the  large 
potential  systemic  risks  of  such  systems 
would  justify  the  adoption  of  prudent 
standai^s  and  measures  to  control  risk. 
The  Board  does  not  expect  at  this  time, 
however,  that  the  adoption  of  the 
Lanifalussy  Minimum  Standards  would 
have  a  direct  and  material  impiact  on  the 
ability  of  other  service  providers  to 
compete  with  the  Federal  Reserve 
Banks. 

Federal  Reserve  System  Policy 
Statement  on  Payments  System  Risk 

The  Board  proposes  to  amend  its 
"Federal  Reserve  System  Policy 
Statement  on  Payments  System  Risk” 
under  the  heading  "B.  Policies  for 
Private-Sector  Networks”  by  replacing 
in  the  heading  the  word  "Networks” 
with  the  word  "Systems;”  deleting  "A. 
Private  Large-Dollar  Funds  Transfer 
Networks”  in  its  entirety  and  replacing 
that  part  with  "A.  Privately  Operated 
Large-Dollar  Multilateral  Netting 
Systems;”  and  deleting  “C.  Offshore 
Dollar  Clearing  and  Settlement 
Systems”  and  redesignating  "D.  Private 
Small-Dollar  Clearing  and  Settlement 
Systems”  as  "C.  Private  Small-Dollar 
Clearing  and  Settlement  Systems.” 

II.  Policies  For  Private-Sector  Systems 

A.  Privately  Operated  Large-Dollar 
Multilateral  Netting  Systems 

Large-dollar  multilateral  netting 
systems  can  create  a  significant  degree 
of  credit  and  liquidity  risk  for  their 
participants  and  also  expose  the  U.S. 
payments  system  and  financial  markets 
to  systemic  risk.  In  the  context  of  large- 
dollar  multilateral  netting  systems, 
systemic  risk  is  the  risk  that  the 
inability  of  one  institution  within  such 
a  system,  including  a  central 
counterparty  if  one  exists,  to  meet  its 
obligations  when  due  will  lead  to  the 
illiquidity  or  failure  of  other 
institutions,  either  within  the  piarticular 
system  or  in  the  financial  markets  as  a 
whole. 

Large-dollar  multilateral  netting 
systems  may  produce  efficiencies  in  the 
clearance  and  settlement  of  payments 
and  financial  contracts.  At  the  same 
time,  multilateral  netting  may  obscure, 
concentrate,  and  redistribute  the  credit 
and  liquidity  risks  associated  with 
clearsnce  and  settlement.  As  the  size  of 
netted  positions  increases,  for  example, 
so  do  the  potential  liquidity  effects  on 
such  systems  and  their  participants,  as 
well  as  third  parties,  in  the  event  of  a 
settlement  failure.  In  addition,  if  the 
high  volumes  of  interrelated  large-value 
financial  contracts  and  payments,  which 


^For  example,  costs  would  presumably  include^ 
the  opportunity  cost  of  pledging  collateral  to  ensure 
settlement  and  of  taking  any  other  steps  to  ensure 
that  funds  will  be  available  for  settlement,  while 
benefits  would  include  avoidance  of  potential 
credit  losses,  liquidity  effects,  or  both,  through  the 
greater  protection  afforded  by  a  higher  standard. 
The  expec  ted  benefits,  in  particular,  may  be 
difficult  to  quantify.  In  addition,  there  may  well  be 
other  measures  of  costs  and  benefits  that  would  be 
appropriate  to  apply  in  the  analysis  of  a  higher 
standard. 
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reflect  money  and  capital  market 
activity,  are  not  settled  in  a  timely 
manner,  there  is  a  significant  potential 
for  widespread  financial  market 
disruption. 

Certain  types  of  netting  system  rules 
may  also  create  sizable  systemic 
liquidity  risks,  if  employed  by  systems 
that  process  large-value  pa)mients  that 
are  central  to  the  operation  of  financial 
markets.  For  example,  privately 
operated  payment  systems  that  permit  a 
system  operator  to  unwind,  recast,  or 
otherwise  reverse  same-day  funds 
transfers  made  by  system  participants, 
whether  for  reasons  of  general  financial 
market  stress  or  because  of  the  inability 
of  a  system  participant  to  settle  its 
obligations  on  time,  can  obscure  and 
greatly  increase  the  level  of  systemic 
liquidity  risk  associated  with  the 
system.  As  a  general  matter,  the  Board 
does  not  view  a  same-day  recast, 
unwind,  or  reversal  of  payments  as  a 
satisfactory  mechanism  for  managing 
liquidity  and  settlement  risks  in  large- 
dollar  multilateral  netting  arrangements. 

The  Board  also  recognizes  that  the 
development  of  offshore  multilateral 
netting  systems  for  large-dollar 
payments  and  foreign  exchange 
contracts  may  raise  concerns  about 
systemic  risk  that  extend  beyond  the 
potential  for  disturbances  to  payment 
and  settlement  systems,  or  financial 
markets,  in  the  United  States.  For 
example,  the  offshore  clearing  of  U.S. 
dollar  payments,  for  subsequent  net 
settlement  in  the  United  States,  may 
create  transactional  and  other 
efficiencies  for  participants  in  such 
offshore  systems.  At  the  same  time, 
these  arrangements  have  the  potential  to 
concentrate  settlement  risks  at  clearing 
organizations  and  their  associated 
settlement  agents  either  in  the  United 
States  or  abroad.  If  the  allocation  of 
credit  emd  liquidity  risks  associated 
with  the  netting  is  not  clearly  defined, 
understood,  and  managed,  offshore 
dollar-clearing  arrangements  may  also 
obsciu^,  or  even  increase,  the  level  of 
systemic  risk  in  U.S.  and  offshore  large- 
dollar  payments  systems,  as  well  as  in 
the  international  dollar  settlement 
process.  Poorly  designed  and  managed 
systems  may,  therefore,  increase  risks  to 
the  international  banking  and  financial 
system.  In  addition,  offshore 
arrangements  have  the  potential  to 
operate  without  sufficient  official 
oversight. 

As  the  Federal  Reserve  implements 
fees  for  daylight  overdrafts,  along  with 
other  risk  management  measiuns,  it  also 
is  important  that  risks  not  simply  be 
shifted  from  the  Federal  Reserve’s 
payment  services  to  private, 
inadequately  structured  multilateral 


netting  arrangements,  either 
domestically  or  in  other  coimtries.  For 
example,  the  Board  has  been  concerned 
that  the  steps  being  taken  to  reduce 
systemic  risk  in  U.S.  large-dollar 
payments  systems  may  themselves 
induce  the  further  development  of 
“offshore”  large-dollar  multilateral 
netting  systems.  These  offshore  systems 
can  settle  directly  through  payments  on 
Fedwire  or  indirectly  through  a  private 
large-dollar  clearing  system,  which  in 
turn  settles  on  a  net  basis  using 
Fedwire. 

In  response  to  potential  systemic  risks 
and  the  possibility  that  efforts  to  avoid 
risk  controls  will  lead  to  inadequately 
structured  and  managed  systems,  the 
Board  is  adopting  minimum  standards 
within  which  privately  operated  large- 
dollar  multilateral  netting  systems 
should  operate.  The  minimum 
standards  apply  whether  or  not  these 
systems  operate  domestically  or  in  other 
countries.  These  minimmn  standards 
are  identical  to  those  set  out  in  the 
Report  of  the  Committee  on  Interbank 
Netting  Schemes  of  the  Central  Banks  of 
the  Group  of  Ten  Countries  (Lamfalussy 
Report).’  The  Board  recognizes  that 
fi-om  time  to  time,  in  specific  cases, 
questions  of  interpretation  of  these 
standards,  as  they  apply  to  large-dollar 
multilateral  netting  systems,  may  have 
to  be  resolved  by  the  Board. 

•  It  is  important  to  note  that  the  Board’s 
adoption  of  the  Lamfalussy  Minimum 
Standards  in  no  way  diminishes  the 
primary  responsibilities  of  participants 
in,  and  operators  of,  large-dollar  netting 
systems  for  ensuring  that  these  systems 
have  adequate  credit,  liquidity,  and 
operational  safeguards.  It  is  the  Board’s 
intent  to  heighten  awareness  of  the  risks 
associated  with  multilateral  netting 
arremgements  and  of  the  need  for  their 
prudent  management.  The  Board  also 
seeks  to  provide  the  financial  system 
with  a  set  of  minimum  criteria,  which 
have  been  discussed  by  the  G-10  central 
banks,  against  which  structural  and  risk 
management  features  of  large-dollar 


*  In  November  1990,  the  Conunittee  on  Interbank 
Netting  Schemes  of  the  Central  Banks  of  the  Group 
of  Ten  Countries  produced  a  report  on  multilateral 
netting  schemes.  The  Committee  was  chaired  by 
Mr.  Alexandre  Lamfalussy,  General  Manager  of  the 
Bank  for  International  Settlements.  That  report 
recognized  that  netting  arrangements  for  interbank 
payment  orders  and  forward-value  contractual 
commitments,  such  as  foreign  exchange  contracts, 
have  the  potential  to  imfKOve  the  efficiency  and  the 
stability  of  interbank  settlements  through  the 
reduction  of  costs  along  with  credit  and  liquidity 
risks,  provided  certain  conditions  are  met.  In  this 
regard,  the  Lamfalussy  Report  developed  and 
discussed,  in  some  detail,  both  “Minimum 
Standards  for  Netting  Schemes”  and  “Principles  for 
Co-operative  Central  Bank  Oversight”  of  such 
arrangements. 


multilateral  netting  systems  can  be 
evaluated. 

Scope  and  Application  of  the  Policy 

This  policy  statement  is  directed 
toward  any  privately  operated, 
multilateral  netting  system  that  settles, 
or  seeks  to  settle,  U.S.  dollar  obligations 
through  payments  affecting  one  or  more 
accounts  at  Federal  Reserve  Banks, 
either  directly  or  indirectly 
(“multilateral  netting  systems”). 
Multilateral  netting  systems  include 
clearing  house  organizations,  with  or 
without  a  central  counterparty,  for 
netting  payments  or  foreign  exchange 
contracts  among  financial  institutions. 

The  scope  of  the  policy  statement  is 
limited  to  multilateral  netting  systems 
that  involve  large-dollar  settlements  or 
payments.  In  particular,  such  systems 
that:  (1)  have  three  or  more  participants 
that  net  payments  or  foreign  exchange 
contracts  involving  the  U.S.  dollar, 
whether  or  not  netted  amounts  are 
legally  binding;  and  either  (2)  have,  or 
are  likely  to  have,  on  any  day, 
settlements  with  a  system-wide 
aggregate  value  of  net  settlement  credits 
(or  debits)  larger  than  $500  million  (in 
U.S.  dollars  and  any  foreign  currencies 
combined):  or  (3)  routinely  process 
individual  payments  or  foreign 
exchange  contracts,  with  a  stated  dollar 
value  larger  than  $500,000. 

A  multilateral  netting  system  that 
meets  the  above  criteria  is  subject  to  the 
pohcy  if  (1)  it  is  a  state-chartered 
member  of  the  Federal  Reserve  System, 
(2)  any  of  its  agent(s)  or  participants  are 
state-chartered  members  of  the  Federal 
Reserve  System,  (3)  its  participants’  net 
positions  are  settled  through  a  Federal 
Reserve  settlement  accoimt,  (4)  its 
participants  settle  their  net  positions  in 
the  multilateral  netting  system  through 
their  individual  Federal  Reserve 
accounts  or  the  Federal  Reserve  account 
of  the  settlement  agent(s),  or  (5)  one  or 
more  bank  holding  companies  have  an 
investment  in  the  multilateral  netting 
system.  The  Board  also  reserves  the 
right  to  apply  the  elements  of  this  policy 
to  any  non-dollar  system  based,  or 
operated,  in  the  United  States  that 
engages  in  the  multilateral  clearing  or 
netting  of  non-dollar  pajmients  among 
financial  institutions  and  that  would 
otherwise  be  subject  to  this  policy.  This 
pohcy  does  not  apply  to  systems  dealing 
with  exchange-traded  futures  and 
options.  Systems  in  the  United  States 
that  undertake  only  the  clearance  and 
settlement  of  debt  and  equity  securities 
are  subject  to  the  Board’s  policy 
statement  on  “Private  Delivery-Against- 
Payment  Securities  Systems.” 

in  applying  the  policy,  the  Board 
seeks  to  ^stinguish  between  routine 
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banking  relationships  and  arrangements 
that  create  a  multilateral  “system”  for 
clearing  and  settling  U.S.  dollar 
payment  and  other  obligations.  This 
policy  statement  is  not  intended  to 
apply  to  routine  bilateral  relationships 
between  financial  institutions,  such  as 
those  involved  in  correspondent 
banking.  In  certain  borderline  cases,  for 
example  involving  netting  systems 
operated  by  a  single  financial  institution 
and  that  combine  elements  of  bilateral 
and  multilateral  netting,  a  case-by-case 
determination  that  an  arrangement  is  a 
large-dollar  multilateral  netting  system 
may  be  necessary  for  the  purpose  of 
applying  this  policy  statement. 

In  general,  the  participation  in,  and 
operation  of,  a  multilateral  netting 
system  is  governed  by  rules  and 
procedures  designed  to  facilitate 
multilateral  clearance  and  settlement. 
Settlement  risks  are  t3rpicaliy  shared  by 
the  participants  in  some  fashion,  either 
implicitly  or  through  emplojmient  of 
explicit  loss-sharing  and  liquidity 
arrangements.  In  contrast, 
correspondent  banking  relationships 
generally  focus  on  bilateral 
relationships  and  risks;  the  risk  of  a 
settlement  failure  typically  falls,  at  least 
initially  and  sometimes  primarily,  on 
the  sendee  provider’s  or  settlement 
agent's  liquidity  and  capital. 

The  Board  believes  that  the 
Lamfalussy  Minimum  Standards  may 
apply,  for  example,  to  all  large-dollar 
multilateral  payment  netting  systems 
irrespective  of  the  type  of  financial 
instrument  or  contractual  obligation 
netted  by  the  system.  However,  the 
Board  recognizes  that  in  the  case  of 
privately  operated  large-dollar 
multilateral  netting  systems  for  the 
batch  processing  of  paper-based  as  well 
6is  electronic  payments,  including 
privately  operated  Automated  Clearing 
House  (ACH)  systems,  certain  electronic 
controls  that  would  be  required  to 
implement  the  Lamfalussy  Minimum 
Standards  may  not  be  feasible.  Further, 
the  rights  and  responsibilities  of  parties 
within  such  systems  may  require  further 
analysis.  Consequently,  the  Board 
intends  to  study  further  the  implications 
of  the  Lamfalussy  Minimum  Standards, 
and  the  arrangements  to  implement  the 
Lamfalussy  Minimum  Standards,  for 
privately  operated  large-dollar 
multilateral  netting  systems  for  the 
batch  processing  of  paper-based  as  well 
as  electronic  payments.  As  such,  the 
Board  does  not  intend  to  apply  the 
Lamfalussy  Minimum  Standards  to 
these  systems  at  this  time. 


Lamfalussy  Minimum  Standards  for  the 
Design  and  Operation  of  Privately 
Operated  Large-Dollar  Multilateral 
Netting  Systems. 

The  Federal  Reserve’s  policy  on 
privately  operated  large-dollar 
multilateral  netting  systems  is  designed 
to  strike  an  appropriate  balance  between 
the  requirements  of  market  efficiency 
and  payments  system  stability.  A  direct 
means  of  achieving  this  balance  is  to 
ensure  that  large-dollar  multilateral 
netting  systems  are  designed  and 
operated  so  that  the  participants  and 
service  providers  have  both  the 
incentives  and  the  ability  to  manage  the 
associated  credit  and  liquidity  ris^. 

The  Board’s  approach  to  privately 
operated  large-dollar  multilateral 
netting  systems  will  be  guided  by  the 
following  minimum  standards  for  such 
systems:* 

1.  Netting  systems  should  have  a  well- 
founded  legal  basis  under  all  relevant 
jurisdictions. 

2.  Netting  system  participants  should 
have  a  clear  understanding  of  the 
impact  of  the  particular  system  on  each 
of  the  financial  risks  affected  by  the 
netting  process. 

3.  Multilateral  netting  systems  should 
have  clearly-defined  proc^ures  for  the 
management  of  credit  risks  and  liquidity 
risks  which  specify  the  respective 
responsibilities  of  the  netting  provider 
and  the  participants.  These  procedures 
should  also  ensure  that  all  parties  have 
both  the  incentives  and  the  capabilities 
to  manage  and  contain  each  of  the  risks 
they  bear  and  that  limits  are  placed  on 
the  maximum  level  of  credit  exposure 
that  can  be  produced  by  each 
participant. 

4.  Multilateral  netting  systems  should, 
at  a  minimum,  be  capable  of  ensuring 
the  timely  completion  of  daily 
settlements  in  the  event  of  an  inability 
to  settle  by  the  participant  with  the 
largest  single  net  debit  position. 

5.  Multilateral  netting  systems  should 
have  objective  and  publicly-disclosed 
criteria  for  admission  which  permit  fair 
and  open  access. 

6.  All  netting  systems  should  ensure 
the  operational  reliability  of  technical 
systems  and  the  availability  of  backup 
facilities  capable  of  completing  daily 
processing  requirements. 

The  Feaeral  Reserve  reserves  the  right 
to  prohibit  the  use  of  Federal  Reserve 
payment  services  to  support  funds 
transfers  that  are  used  to  settle,  directly 


‘These  standards  are  identical  to  the  minimiun 
standards  for  netting  systems  in  the  Lamialussy 
Report,  with  the  exception  that  the  words  “netting 
system*'  have  been  substituted  for  “netting  scheme” 
in  minimum  standards  one,  two.  and  six,  and  the 
words  “particular  system”  have  been  substituted  far 
“ftarticular  scheme**  in  standard  two 


or  indirectly,  obligations  on  large-dollar 
multilateral  netting  systems  that  do  not 
meet  the  Lamfalussy  Minimum 
Standards.  The  Federal  Reserve  will 
also  take  appropriate  supervisory  steps, 
or  refer  matters  to  the  appropriate 
supervisory  or  regulatory  authority,  in 
cases  of  systems  not  in  compliance  with 
the  aforementioned  Lamfalussy 
Minimum  Standards,  or  their 
equivalent.  Moreover,  in  order  for 
Federal  Reserve  Banks  to  monitor 
properly  the  use  of  intraday  credit,  no 
future  or  existing  privately  operated 
large-dollar  multilateral  netting  system 
will  be  permitted  to  settle  on  the  books 
of  a  Federal  Reserve  Bank  unless  its 
participants  authorize  the  system  to 
provide  position  data  to  the  Reserve 
Bank  on  request. 

Implementation  of  the  Lamfalussy 
Minimiun  Standards 

The  Board  believes  that  large-dollar 
multilateral  netting  systems,  whether 
onshore  or  offshore,  should  meet  in  full 
the  Lamfalussy  Minimiun  Standards,  as 
set  forth  in  this  policy  statement  In 
order  to  satisfy  the  Lamfalussy 
Minimum  Standards,  the  Board  expects 
that  individual  large-dollar  multilateral 
netting  systems  will  meet  the  following 
risk  management  standards,  or  their 
equivalent:  (1)  a  requirement  that  each 
participant  establish  bilateral  net  credit 
limits  vis-a-vis  each  other  participant  in 
the  system;  (2)  establish  and  monitor  in 
real-time  system-specific  net  debit 
limits  for  each  participant;  (3)  establish 
real-time  controls  to  reject  or  hold  any 
payment  or  foreign  exchange  contract 
that  would  exceed  the  relevant  bilateral 
and  net  debit  limits;  (4)  establish 
liquidity  resources,  such  as  cash, 
committed  lines  of  credit  secured  by 
collateral,  or  a  combination  thereof,  at 
least  equal  to  the  largest  single  net  debit 
position;  ^  and  (5)  establish  rules  and 
procedures  for  the  sharing  of  credit 
losses  among  the  participants  in  the 
netting  system.  The  Boa^  will  consider, 
on  a  case-by-case  basis,  alternative  risk 
management  measures  that  provide  for 
risk  management  systems  and  controls 
that  are  equivalent  to  the  five  measures 
listed  above.  The  Board  notes  that  the 
Lamfalussy  Minimum  Standards  and 
the  arrangements  to  implement  the 
Lamfalussy  Minimum  Standards,  as 
discussed  above,  in  no  way  diminish 
the  responsibilities  of  the  participants 
in,  and  the  operator  of,  a  large-dollar 
multilateral  netting  system  to  determine 


''The  term  “largest  single  net  debit  position" 
means  the  largest  intraday  net  debit  position  of  any 
individual  participant  at  any  time  during  the  daily 
operating  tours  of  the  netting  system. 
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if  additional  safeguards  would  be 
appropriate. 

Timeframe  for  Implementation  of  the 
Lamfalussy  Minimum  Standards 

The  Board  recognizes  that  not  all 
existing  large-dollar  multilateral  netting 
systems  lhay  meet  the  Lamfalussy 
Minimum  Standards,  and  the  associated 
requirements  for  implementation  of 
those  standards,  set  forth  in  this  policy 
statement.  The  Board  also  recognizes 
that  existing  large-dollar  multilateral 
netting  systems  will  need  a  period  of 
time  in  which  to  make  any  needed 
changes  to  their  organization  and  . 
operations.  Consequently,  the  Boeud 
believes  that  an  ei^teen-month 
transition  period  would  be  appropriate 
for  large-dollar  multilateral  netting 
systems  that  are  operating  on  [insert 
date  of  final  adoption  by  the  Board]. 
Such  systems  will  be  expected  to 
comply  fully  with  the  policy  statement 
by  [insert  date  eighteen  months  after  the 
date  of  final  adoption  by  the  Board). 
Large-dollar  multilateral  netting  systems 
established  subsequent  to  [insert  date  of 
final  adoption  by  the  Board]  will  be 
expected  to  comply  fully  with  the 
policy  statement,  without  benefit  of  a 
transition  period. 

The  Board  intends  to  review 
periodically  the  scale  and  natiue  of  the 
credit,  liquidity,  and  settlement  risks  in 
privately  operated  large-dollar 
multilateral  netting  systems.  Operators 
of  such  systems  should  ensure  that  as 
the  scale  of  risks  in  their  systems 
increase,  risk  management  systems  are 
designed  and  operated  to  control  the 
increased  scale  of  risk.  The  Board 
expects  that  over  time,  whenever 
systems  are  changed  or  redesigned, 
significant  attention  will  be  given  to  the 
issue  of  risk  management  in  order  to 
ensure  that  high  standards  of  risk 
control  are  achieved. 

In  addition,  offshore,  large-dollar 
multilateral  netting  systems  and 
multicurrency  netting  systems  should  at 
a  minimum  be  subject  to  oversight  or 
supervision,  as  a  system,  by  the  Federal 
Reserve,  or  by  another  relevant  central 
bank  or  supervisory  authority.  The 
Board  recognizes  that  central  banks 
have  common  policy  objectives  with 
respect  to  large-value  netting 
arrangements.  Accordingly,  the  Boeird 
expects  that  it  will  cooperate,  as 
necessary,  with  other  central  banks  and 
foreign  banking  supervisors  in  the 
application  of  the  aforementioned 
Lamfalussy  Minimum  Standards  to 
offshore  and  multicurrency  systems.  In 
this  regard,  the  Principles  for  Co¬ 
operative  Central  Bank  Oversight 
outlined  in  the  Lamfalussy  Report 


provide  an  important  international 
firamework  for  cooperation. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  12, 1994. 
WUliam  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  94-17330  Filed  7-15-94;  8:45  am] 
BILUNG  CODE  621(M)1-P 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0038,  Uniform  Tender  of  Rates 
and/or  Charges  for  Transportation 
Services,  OF  280. 

The  OF  280  standardizes  the  language 
and  methodology  for  the  mutual  benefit 
of  the  carriers  and  the  Government 
when  copies  of  rate  tenders  are 
submitted  under  the  provisions  of  49 
U.S.C.  10721. 

AGENCY:  Federal  Supply  Service,  GSA. 
ADDRESSES:  Send  comments  to  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and 
Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  &  F  Streets, 
NW,  Washington,  DC  20405. 

ANNUAL  REPORTING  BURDEN:  13,500 
responses  per  year;  1  hour  per  response; 
annual  burden  hours  13,500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Kelliher  (703-305-7389). 

COPY  OF  proposal:  a  copy  of  this 
proposal  may  be  obtained  firom  the 
Information  Collection  Management 
Branch  (CAIR),  Room  7102,  GSA 
Building,  18th  &  F  Street,  NW, 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-2691,  or  by 
faxing  your  request  to  (202)  501-2727, 

Dated:  July  8, 1994. 

Emily  C.  Karam, 

Director,  Information  Management  Division 
(CAl). 

[FR  Doc.  93-17310  Filed  7-15-93;  8:45  am) 
BILUNG  CODE  682D-24-M 


New  Border  Station,  Highgate  Springs, 
VT 

On  January  13, 1994,  the  General 
Services  Administration  (GSA) 
published  a  Notice  of  Intent  in  the 
Federal  Register  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
relating  to  the  planned  construction  of 


a  new  Border  Station  at  Highgate 
Springs,  Vermont.  Subsequently,  a 
Scoping  Meeting  was  held  on  March  8, 
1994,  in  furtherance  of  this  stated 
intent.  For  the  reasons  outlined  below, 
the  GSA  has  determined  that  an 
Environmental  Assessment  (EA)  will 
satisfy  National  Environmental 
Protection  Act  requirements  for  the 
level  of  construction  anticipated  at  this 
time. 

Subsequent  to  Congressional 
authorization  and  funding  of  this 
project,  it  was  determined  that  there 
was  a  need  to  expand  the  scope  of  the 
project  to  include  a  facility  for  the 
capture  and  temporary,  short  term 
storage  of  hazardous  materials  that 
might  be  accidentally  discharged  from 
trucks  being  inspected  upon  entering 
the  United  States.  Because  of  the 
potential  environmental  impacts 
associated  with  the  transportation, 
handling,  and  storage  of  hazardous 
materials,  GSA  determined  that  it  was 
in  the  best  interests  of  the  Government 
and  the  public  to  prepare  an  EIS. 

GSA  has  now  determined  that  the 
construction  of  the  facilities  for 
handling  hazardous  materials  will  not 
be  undertaken  at  this  time.  The 
construction  of  the  Border  Station, 
however,  is  still  scheduled  to 
commence  in  September  of  1994. 

If,  in  the  future,  GSA  determines  that 
the  construction  of  the  facilities  for 
handling  hazardous  materials  is 
necessary,  GSA  will  initiate  a  second 
EA  to  assess  the  potential  impacts  of 
this  additional  facility.  In  the  event  that 
the  second  EA  does  not  result  in  a 
Finding  Of  No  Significant  Impact 
(FONSI),  GSA  will  proceed  with  the 
preparation  of  an  EIS,  pursuant  to  GSA 
regulations. 

For  further  information  please  contact 
Mr.  Peter  A.  Sneed,  Director  of  Planning 
Staff,  Public  Buildings  Service,  General 
Services  Administration,  26  Federal 
Plaza,  Room  1609,  New  York,  New  York 
10278.  Telephone:  (212)  264-3581. 

Issued  in  New  York,  NY  on  July  8, 1994. 
William  B.  Jenkins, 

Acting  Regional  Administrator,  General 
Services  Administration. 

[FR  Doc.  94-17311  Filed  7-15-94;  8:45  am] 
BILUNG  CODE  6820-2a-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Supplemental  Awards  to  Current 
Community  Partnership  Demonstration 
Program  Grantees 

AGENCY:  Center  for  Substance  Abuse 
Prevention  (CSAP),  Substance  Abuse 
and  Menial  Health  Services 
Administration  (SAMHSA),  HHS. 

ACTION:  Availability  of  Supplemental 
Funds  for  Six  Currently  Funded 
Grantees  in  the  Center  for  Substance 
Abuse  Prevention’s  Community 
Partnership  Demonstration  Grant 
Program. 

SUMMARY:  This  notice  informs  the  public 
that  CSAP  is  making  available 
approximately  $300,000  in  Fiscal  Year 
1994  for  six  supplemental  awards  to 
existing  grantees  in  its  Community 
Partnership  Program  (CPP).  The 
supplemental  funding  is  intended  to 
enable  these  grantees  to  assume  the  lead 
role  for  substance  abuse  prevention 
services  and  collaborate  with  six 
Department  of  Justice  (EKDJ)  funded 
Weed  and  Seed  projects  selected  as  sites 
for  a  National  Performance  Review 
(NPR)  Laboratory  in  support  of  anti¬ 
crime  and  social  service  delivery 
strategies.  A  criterion  for  selection  of  the 
NPR  sites  is  the  existence  of  a  CSAP 
Community  Partnership  grant  in  the 
community.  The  total  number  of  NPR 
applicants  will  therefore  be  limited  to 
twelve  cities  where  this  criterion  is  met. 
The  six  Partnership  grants  will  be 
identified  as  soon  as  the  DO]  completes 
its  reviews  and  determines  the  priority 
scores  for  selection  of  the  six  NPR  sites. 
Only  these  partnership  grantees 
geographically  collocated  with  the  NPR 
sites  will  then  be  eligible  to  apply  for 
the  CSAP  supplemental  funding.  The 
need  for  collocation  requires  this 
noncompetitive  selection  hy  CSAP,  to 
support  the  competitively  selected  NPR 
sites. 

This  funding  will  implement  HHS’ 
commitment  to  a  Memorandiun  of 
Understanding  among  the  U.S. 
Departments  of  Justice,  Housing  and 
Urban  Development,  Labor,  Agriculture, 
and  Health  and  Hiunan  Services.  The 
Department  Heads  have  expressed 
support  for  the’ Administration’s 
principle  that  the  Federal  Government 
should  use  its  resomces  in  concert  to 
respond  more  effectively  to  community 
needs. 

The  NPR  lab  will  focus  on  enhancing  * 
Federal  support  for  comprehensive 
community  strategies  that  utilize 


Federal,  State  and  local  public  and 
private  resources.  It  is  designed  to:  (1) 
identify  obstacles  and  possible  solutions 
which  commimities  encounter  in 
utilizing  Federal  resources  when 
designing  and  implementing 
neighborhood-based  programs.  This  will 
involve  mapping  the  flow  of  Federal 
resources  into  the  community;  (2)  assist 
neighborhoods  to  refine  and  enhance 
their  anti-crime  and  social  service 
delivery  strategies,  and  evaluate  their 
programs;  and  (3)  implement  flexible 
funding  approaches  which  involve  the 
leveraging  of  Federal,  State,  local  public 
arfd  private  fesovurces  in  support  of  a 
comprehensive  strategy. 

In  order  to  receive  a  supplemental 
award,  a  grantee  must  have  a  minimum 
of  one  full  project  year  remaining  in  the 
current  grant  as  of  September  30, 1994. 
Awards  will  be  limited  to  one  year  and 
caimot  exceed  $50,000  in  direct  costs 
plus  allowable  indirect  costs.  The 
application  receipt  and  review  and  the 
award  process  will  be  handled  in  an 
expedited  manner.  Those  applications 
judged  by  an  objective  review  panel  to 
have  sufficient  technical  merit  to 
warrant  funding  will  receive  awards  no 
later  than  September  30, 1994. 

CONTACTS  FOR  FURTHER  INFORMATION:  Mr. 
David  Robbins  at  (301)  443-9438 
(Conummity  Prevention  and 
Demonstration  Branch,  Division  of 
Community  Prevention  and  Training), 
or  Mr.  Mel  Segal  at  (301)  443-5266 
(Office  of  Intergovernmental  and 
External  Affairs),  CSAP,  Rockwall  11, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 

Authority:  Awards  will  be  made  under  the 
authority  of  Section  516  of  the  Public  Health 
Service  Act,  as  amended. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Community 
Partnership  Demonstration  Grant  Program  is 
93.194. 

Dated:  July  12, 1994. 

Richard  Kopanda, 

Acting  Executive  Officer,  SAMHSA. 

(FR  Doc.  94-17332  Filed  7-15-94;  8:45  ami 
BILUNG  CODE  4162-20-P 


Food  and  Drug  Administration 

[Docket  No.  94M-0220] 

Wesiey-Jessen;  Premarket  Approval  of 
Wesiey-Jessen®  Multi-Purpose 
Solution 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  appUcation  by  Wesiey- 


Jessen,  Des  Plaines,  IL,  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  the 
Wesiey-Jessen®  Multi-Purpose  Solution. 
FDA’s  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  June  1, 1994,  of 
the  approval  of  the  application. 

DATES:  Petitions  for  administrative 
review  by  August  17, 1994. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Saviola,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-594- 
1744. 

SUPPLEMENTARY  INFORMATION:  On 
December  19, 1991,  Wesiey-Jessen,  Des 
Plaines,  IL  60018,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  Wesiey-Jessen®  Multi-Purpose 
Solution.  The  device  is  a  chemical 
disinfection  solution  and  is  indicated 
for  use  in  the  chemical  (NOT  HEAT) 
disinfection,  cleaning,  rinsing,  and 
storage  of  soft  (hydrophilic)  contact 
lenses. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  ^e  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory  panel, 
for  review  and  recommendation  because 
the  information  in  the  PMA 
substantially  duplicates  information 
previously  reviewed  by  this  pane). 

On  Jime  1, 1994,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
fi-om  the  Acting  Director  of  the  Office  of 
Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  fiom  that  office 
upon  written  request.  Requests  should 
be  identified  wi^lhe  name  of  the 
device  and  the  docket  munber  found  in 
brackets  in  the  heading  of  this 
docmnent. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  imder  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH’s  decision  to  approve  this 
application.  A  petitioner  may  request 


36446 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Notices 


either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA’s  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH’s 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  reriew  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  %vill  occur,  and  other  details. 

PetiticHiers  may,  at  any  time  on  or 
before  August  17, 1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Mcmday  throu^  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(secs.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360i(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:  July  1, 1994. 

Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

[FR  Doc.  94-17373  Filed  7-15-94;  8:45  am) 
BILUNG  CODE  4160-01-F 


[Docket  No.  94M-0213] 

Allergan  Medical  Optics;  Premarket 
Approval  of  the  Model  PC-28LB 
Ultraviolet-Absorbing  Posterior 
Chamber  Intraocular  Lens 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Allergan 
Medical  Optics,  Irvine,  CA,  for 
premarket  approval,  under  section  515 


of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  Model  PG-23LB 
ultraviolet-absorbing  posterior  chamber 
intraocular  lens.  Af^  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA’s  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  May 
26, 1994,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  August  17, 1994. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  MFORMATION  CONTACT: 
Donna  L.  Rogers,  Center  for  Devices  and 
Radiological  Health  (HFZ-463),  Food 
and  Drug  Administration,  1390  Piccard 
Dr..  Rockville.  MD  20850, 301-594- 
2053. 

SUPPLEMENTARY  INFORMAIXM:  On 
February  8. 1990,  Allergan  Medical 
Optics,  Irvine,  CA  92718,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  ffie  Model  PC-28LB 
ultraviolet-absorbing  posterior  chamber 
intraocular  lens.  ’This  device  is 
indicated  for  primary  implantation  for 
the  visual  correction  of  aphakia  in 
persons  60  years  of  age  or  older  where 
a  cataractous  lens  has  been  removed  by 
extracapsular  cataract  extraction 
methods.  The  lens  is  intended  to  be 
placed  in  either  the  ciliary  sulcus  or 
capsular  bag. 

On  April  19, 1990,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory  panel, 
reviewed  and  reconunended  approval  of 
the  application.  On  May  26, 1994, 

CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Acting 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  bom  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  vmder  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH’s  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 


CFR  part  12)  of  FDA’s  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH’s 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33fo)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hecuing  or  independent  advisory 
committee)  and  shall  submit  wiffi  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  17. 1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(secs.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authmity  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:  July  1, 1994. 

Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

(FR  Doc.  94-17374  Filed  7-15-94;  8:45  amj 
BILUNG  CODE  41«(M>1-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No.  N-94-3756;  FR-3707-N-021 

NOFA  for  Youth  Initiative  Under  Public 
and  Indian  Housing  Family  Investment 
Centers:  Amendment  and  Notice  of 
Application  Changes 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
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ACTION:  Amendment  of  NOFA  and 
notice  of  application  changes. 


SUMMARY:  This  amendment  extends  the 
application  due  date  and  revises  the 
application  procedure  for  funds  made 
available  for  the  Public  and  Indian 
Housing  Youth  Development  Initiative 
under  Family  Investment  Centers  (FIC). 
The  NOFA  for  this  program  was 
published  in  the  Federal  Register  on 
May  13, 1994  (59  FR  25262).  Direct 
notice  of  the  application  changes  also 
has  been  provided  to  persons  who  have 
already  requested  an  application  kit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bertha  M.  Jones,  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 

S.W.,  Room  4112,  Washington,  D.C. 
20410;  telephone  (202)  708-^233.  To 
provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-677-TDDY,  1-800- 
877-8339,  or  202-708-9300.  (Telephone 
numbers,  other  than  “800”  TDD 
numbers,  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  In  order  to 
provide  potential  applicants  with 
sufficient  time  to  complete  their 
applications  and  address  the  revised 
application  procedures,  which  have 
been  provided  directly  to  persons  who 
have  requested  applications  and  are  also 
set  out  in  this  notice,  the  Department  is 
extending  the  deadline  for  applications 
under  the  NOFA  for  Youth 
Development  Initiative  Under  Public 
and  Indian  Housing  Family  Investment 
Centers.  The  Itepartment  is  also 
increasing  the  number  of  points 
available  in  the  ranking  factor  that 
addresses  the  need  for  services  by 
eligible  residents  under  both  the 
category  for  conversion/renovation/ 
supportive  services  and  the  category  for 
supportive  services  (only).  Any 
applicant  that  has  already  submitted  an 
appbcation  may  elect  to  submit  a 
revised  application  by  July  29, 1994. 

In  addition,  the  Department  clarifies 
that  although  term  Service  Coordinator 
is  defined  in  the  NOFA  (59  FR  25263), 
the  activities  referenced  in  that 
definition  should  not  be  included  as 
supportive  services.  The  Service 
Coordinator  salary  should  be  listed  as  a 
separate  line  item  in  the  grant 
application  budget.  This  clarification  is 
also  indicated  in  the  Ycruth 
Development  Initiative  Application  Kit. 

The  Department  is  taking  these 
actions  based  on  its  authority  imder  42 
U.S.C.  1437t  and  3535(d). 


Amendment  of  NOFA 

Accordingly,  FR  Doc.  94-11610,  the 
NOFA  for  Youth  Development  Initiative 
Under  Public  and  Indian  Housing 
Family  Investment  Centers,  published  at 
59  FR  25262  (May  13, 1994),  is  amended 
as  follows: 

1.  On  page  25262,  column  1,  the 
second  sentence  in  the  paragraph 
following  the  heading  "Dates”  is  revised 
to  read  as  follows: 

*  *  *  The  application  deadline  will 
be  4:30  p.m.,  local  time,  on  July  29, 

1994. 

2.  On  page  25265,  column  2,  in  the 
first  paragraph  vmder  the  heading  "G. 
Ranldng  Factors”  each  of  the  two 
references  to  “150  points”  is  revised  to 
read  "170  points”,  and  the  last  sentence 
is  revised  to  read  as  follows: 

*  *  *  HUD  may  fund  grants  out  of 
rank  order  based  on  project  size  and 
geographical  diversity. 

•  ♦  *  *  * 

3.  On  page  25265,  column  2,  under 
the  section  headed  "(1)  Conversion/ 
Renovation/Supportive  Services 
Activities"  in  Action  I.G  of  the  NOFA, 
the  parenthetical  phrase  immediately 
after  the  heading  is  revised  to  read 
“(Maximum  170  points)”,  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

(a)  Evidence  of  the  need  for 
supportive  services  by  eligible  residents 
[30  points); 

4.  On  page  25265,  column  3,  under 
the  section  headed  “(2)  Supportive 
Services  Only"  in  Section  I.G  of  the 
NOFA,  the  parenthetical  phrase 
immediately  after  the  heading  is  revised 
to  read  “(Maximum  170  points)”,  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

(a)  Evidence  of  the  need  for 
supportive  services  by  eligible  youth  |30 
points); 

Revision  of  Application  Kit 

5.  In  the  Youth  Development 
Application  Kit,  Tab  5  (Applicants  for 
Fimds  to  Provide  Renovation/ 
Conversion_Activities/New  Construction 
Activities  (only)),  the  following  cover 
sheets  should  be  included  with  a 
submission: 

G.  Need  for  Supportive  Services 

Provide  a  description  of  the  need  for 
supportive  services  that  will  be 
provided  in  the  proposed  facility  by 
eligible  residents. 

H.  Description  of  Public/Private 
Assistance 

Provide  a  description  of  public  or 
private  sources  of  assistance  that  can 
reasonably  be  expected  to  fund  or 


provide  supportive  services,  including 
evidence  of  any  intention  to  provide 
assistance  expressed  by  State  and  local 
governments,  private  foundations,  and 
other  organizations  (including  nonprofit 
organizations). 

I.  Service  Agency  Certification 

Provide  a  certification  from  an 
appropriate  agency  that  the  provision  of 
supportive  services  is  well  designed  to 
provide  families  better  access  to 
educational  and  employment 
opportunities  and  there  is  reasonable 
likelihood  that  such  services  will  be 
provided  for  the  entire  period  specified. 

J.  Evidence  of  Firm  Commitment 
Provide  evidence  of  a  firm 

commitment  of  assistance  horn  one  or 
more  sources  that  ensm^  that  the 
supportive  services  wiU  be  provided  for 
not  less  than  one  year  following  the 
completion  of  activities  under  the 
NOFA.  Evidence  shall  be  in  the  form  of 
a  letter  or  a  resolution. 

K.  Description  of  Plan  for  Conti  luing 
Services 

Provide  a  description  of  the  plan  for 
contin  uing  the  operation  of  the  Youth 
FIC  and  the  provision  of  supportive 
services  to  families  for  at  least  one  year 
following  the  completion  of  the 
activities  funded. 

Applicants  should  submit  the  above 
in  addition  to  cover  sheets  “A”  throiigb 
"F”  provided  in  the  application  kit 
under  tab  5. 

Date;  July  12, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  94-17404  Filed  7-15-94;  »;45  am) 
BtLUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

fWY-920-04-4120-03;  \MYW13270e(] 

Coat  Leases,  Exploration  Licenses, 
etc.;  Wyoming 

AGENCY:  Bureau  of  Land  Manageirrent. 
Interior. 

ACTION:  Notice  of  Invitation  for  Coal 
Exploration  License. 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  February  25, 
1920,  as  amended  by  section  4  of  the 
Federal  Coal  Leasing  Amendments  Act 
of  1976,  90  Stat.  1083,  30  U.S.C  201(b), 
and  to  the  regulations  adopted  as 
Subpart  3410,  Title  43  Code  of  Federal 
Regulations,  all  interested  parlies  are 
hereby  invited  to  participate  with 
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Carbon  County  UCG.  Inc.,  on  a  pro  rata 
cost  sharii^  b^s  in  its  program  for  the 
exploratioa  of  coal  deposits  owned  by 
the  United  States  of  America  in  the 
following-described  lands  in  Carbon 
County,  Wyoming: 

T.  21  N.,  R.  89  W.,  6di  P.M.,  Wyoming 
Sec.  2:  Lots  1  tli^  4.  S2N2,  S2; 

Sec.  12:  AH; 

Sec.  14;  All; 

T.  22  N.,  R.  89  W.,  6th  P.M.,  Wywning 
Sec.  4:  Lots  1  thru  4,  S2N2.  S2; 

Sec.  8:  All; 

Sec.  22:  AIL 
Sec.  26:  AiL 
Sec.  28:  All: 

Sec.  34:  All; 

T.  23  N.,  R.  69  W.,6th  P.M..  Wyoming 
Sec.  20:  All; 

Sec.  32:  All. 

Containing  7.031.87  acres,  more  or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal. 
The  purpose  of  the  exploration  program 
is  to  identify  coal  resources  suitable  for 
underground  gasification. 

ADDRESSES:  The  proposed  exploration 
prograni  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  BLM.  Copies 
of  the  exploration  plan  are  available  for 
review  during  normal  business  hours  in 
the  following  offices  (serialized  under 
number  WYW132706):  BLM,  Wyoming 
State  CMfice,  2515  Warren  Avenue,  P.O. 
Box  1828,  Cheyenne,  WY  82003;  and, 
BLM,  Rawlins  District  Office,  1300 
Third  Street,  Rawlins,  WY  82301. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
the  Daily  Times  of  Rawlins,  WY,  once 
each  week  for  two  consecutive  weeks 
beginning  the  w'eek  of  July  18, 1994,  and 
in  the  Federal  Register.  Any  party 
electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  BLM  and  Carbon 
County  UCG,  Inc.,  no  later  than  thirty 
(30)  days  after  publication  of  this 
invitation  in  the  Federal  Register.  The 
written  notice  should  be  sent  to  the 
following  addresses:  Kent  McAllister. 
One  Williams  Center,  P.O.  Box  70,  , 
Tulsa.  OK  74101-0070,  and  the  BLM, 
Wyoming  State  Office,  Chief,  Branch  of 
Mining  Law  and  Solid  Minerals,  P.O. 
Box  1828,  Cheyenne,  WY  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  Title  43 
Code  of  Federal  Regulations,  §  3410.2- 
1(c)(1). 

Vernon  G.  Rnlli, 

Acting  Chief.  Branch  of  Mining  Law  and  Solid 
Minerals. 

IFR  Doc.  94-17325  Filed  7-15-94;  8:45  am) 
<)ILiJNG  CODE  «3«C-22-M 


[CA-060-65-6101-10-«)45.  CA-SISeT] 

Intent  To  Consider  an  Amendment  to 
the  CaHfomia  Desert  Conservation 
Area  Plan  of  1980  and  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  California  Desert  District  of  the 
Bureau  of  Land  Management  (BLM), 
pursuant  to  regulatory  procedures  for 
land  use  planning  under  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  CFR  1610.5-S),  intends  to 
consider  an  amendment  to  the 
California  Desert  Conservation  Area 
Plan  for  the  purpose  of  identifying 
public  land  areas  which  may  be  suitable 
for  w'ind  energy  development  and  to 
analyze  the  impacts  of  any  proposed 
amendment  and  alternatives  in  an 
environmental  impact  statement  (£1S). 
The  primary  purpose  of  this  notice  is  to 
seek  the  public’s  assistance  in 
identifying  planning  issues  and 
concerns  to  be  addresses  in  the  plan 
amendment.  *rhis  notice  also  satisfies 
the  requirements  of  Section  102(2)(c)  of 
the  National  Environmental  Policy  Act 
of  1969  which  calls  for  a  30-day  public 
scoping  period  for  EISs  to  enable  the 
public  to  identify  environmental  and 
other  issues  to  be  addressed  in  the  EIS. 
DATES:  Written  comments  on  this 
proposed  plan  amendment  and 
associated  EIS  will  be  accepted  on  or 
before  August  12. 1994.  The  public  is 
also  invit^  to  make  comments  at  the 
following  public  scoping  meetings; 
Tues.,  July  26, 1994 
Recreation  Hall,  6:30  p.m..  Junction  of 
“O”  and  Barstow  Streets,  Mojave, 
California 
Wed.,  July  27. 1994 
Recreation  District  Gym,  6:30  p.m., 
410  West  D  St..  Tehachapi, 
Cahfomia 
Thur.,  July  28. 1994 
Weldon  School,  6:30  p.m.,  Hw7  178 
and  Fay  Ranch  Rd..  Weldon, 
California 

Tues.,  August  9, 1994 
Ed  Oakly  Hall,  6:30  p.m..  Twin  Oaks, 
California 

A  fourth  public  scoping  meeting  will 
also  be  held.  Date  and  location  is  to  be 
announced. 

ADDRESSES:  Please  mail  comments, 
issues  and  concerns  to  Ahmed  Mohsen, 
Team  Leader,  Bureau  of  Land 
Management,  Ridgecrest  Resoiirce  Area, 
300  S.  Richmond  Rd..  Ridgecrest,  CA 
93555,  Attn;  Wind  Energy  PA/EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 


Ahmed  Mo^ien,  Environmental 
Coordinator,  at  the  above  address  (619) 
375-7125. 

SUPPLEMBITARY  MFORMATION:  The  CDCA 
Plan  Amendment/Environmental 
Impact  Statement  will  study 
approximately  66,200  acres  of  public 
lands  in  the  Mojave-Tdiachapi  Pass  area 
in  Kem  County  to  detormiim  the  area's 
suitability  for  potential  wind  energy 
development. 

The  study  was  initiated  after  the  BLM 
was  approached  by  several  eneigy 
companies  interested  in  future 
development  of  public  lands  for  wind 
energy. 

BLM’s  Ridgecrest  Resource  Area, 
California  Desert  District,  agreed  to 
begin  the  administrative  and 
environmental  process  contingent  on 
the  following;  (1)  A  regional,  ecosystem- 
based  approach  to  defhiing  the  area  of 
study,  (2)  long-term  planning  decisions 
rather  than  case-by-case  approach,  (3)  a 
preparation  of  a  plan  amendment  and 
an  environmental  impact  statement  (PA/ 
EIS),  (4)  development  is  not  guarcuiteed 
and  will  be  bas^  on  the  results  of  the 
PA/EIS  and  (5)  the  project  proponents 
(Proponents)  would  fund  the  entire 
planning  process. 

Based  on  these  conditions,  BLM  and 
the  Proponents  signed  an  agreement, 
early  in  1993,  to  b^n  the  process. 

Based  on  experience  with  wind  energy 
development  in  the  1980s,  BLM  staff 
drew  boimdaries  that  encompassed  both 
BLM  and  non-BLM  administered  lands 
in  the  general  area.  BLM  held  a 
competitive  bid  in  September  1993, 
which  brought  $825,000  to  the  U.S. 
Treasury.  Five  companies  successfully 
bid  on  approximately  24,000  acres. 
Successful  wind  energy  bidders  receive 
a  preference  right  to  file  an  application 
for  the  parcel(s)  within  the  study  area. 

If  after  completion  of  the  EIS  a  parcel(s) 
is  determined  suitable,  BLM  whll 
process  the  application. 

Applications  for  parcels  foimd 
unsuitable  will  be  rejected.  This 
preference  right  provides  the  necessary 
site  control  required  by  the  California 
Public  Utilities  Commission. 

Last  year,  BLM  sent  letters  to  adjacent 
landowners  and  placed  notices  in  three 
local  newspapers  and  the  Federal 
Register.  BLM  also  formed  a  Technical 
Review  Team  (TRT)  that  included 
representation  of  local  residents, 
environmental  groups.  Heritage,  outdoor 
activities/hunting,  ranching/grazing  and 
economic  interests  to  help  coordinate 
the  study.  The  TRT  has  b^n  meeting 
since  July  1993  on  a  monthly  basis  and 
will  be  assisting  BLM  as  needed 
throughout  the  process.  These  meetings 
are  held  every  second  Tuesday  of  each 
month  and  are  open  to  the  public. 


t 
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Doted:  ^dy  12, 1994. 

Lee  Delaney, 

Resource  Area  Manager. 

[FR  Doc.  94-17470  Filed  7-15-94;  8:45  ami 
BILUNG  CODE  4910-8i-M 


Bureau  of  Reclamation 

Southern  Nevada  Water  Authority 
Treatment  and  Trsnsmission  Facility, 
Clarti  County,  NV 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
and  notice  of  scoping  meetings. 

SUMMARY:  The  Southern  Nevada  Water 
Authority  (SNWA)  proposes  to 
ccmstruct  an  intake  structure,  water 
treatment  plant  and  associated 
transmissioo  pipelines  to  treat  and 
convey  Colorado  River  water  from  Lake 
Mead  to  the  Las  Vegas  Valley.  Studies 
and  analysis  have  indicated  that  there  is 
a  need  lev  the  additional  Treatment  and 
Transmissiem  Facility  (TTF). 
Reclamation  proposes  to  prepare  a  draft 
Enviromnental  Impact  Statement  (EIS) 
to  address  the  additiraal  impacts 
associated  with  the  construction  of  the 
facilities.  A  series  of  public  meetings  are 
planned  to  provide  information  and 
receive  oral  emnments  from  interested 
parties. 

OATES  Atm  ADDRESSES:  There  will  be 
five  public  meetings: 

•  August  22, 1994,  7  p.m.,  Boulder 
City  Hall,  City  Council  Chambers,  401 
California  Avenue,  Ekmlder  City,  NV. 

•  August  24, 1994,  2  p.m.,  Cashman 
Field  Center,  kiting  Rooms  101-102, 
850  Las  Vegas  Boulevard  North,  Las 
Vegas,  NV. 

•  August  24, 1994,  7  p.m.,  Cashman 
Field  Center,  Meeting  Rooms  101-102, 
850  Las  Vegas  Boulevard  North,  Las 
Vegas,  NV. 

•  August  30, 1994, 6:30  pjn..  North 
Las  Vegas  City  Library,  Community 
Room,  2300  Civic  Center  Drive,  North 
Las  Vegas,  NV, 

•  September  1, 1994,  7  p.m., 
Henderson  Convention  Center,  200 
South  Water  Street,  Henderson,  NV. 

FOR  FURTHER  NffXSRMATION  CONTACT 
Michael  T.  Walker,  Chief, 
Environmental  Compliance  and 
Technical  Services  Branch,  Bureau  of 
Reclamation,  Lown  Colorado  Region, 
P.O.  Box  61470,  Boulder  City,  Nevada 
89006-1470,  Telephona  (702)  293- 
8526;  or  Michael  D.  Noah,  EIS  Manager, 
Southern  Nevada  Water  Authority,  1850 
East  Flamingo  Road,  Suite  234,  Las 
Vegas,  NevsKda  89119,  TelefAone:  (702) 
732-7954. 


SUPPLEMBCTARY  INFORMATION:  The  Las 
Vegas  Valley  currently  relies  on  the 
Southern  Nevada  Water  System  (SNWS) 
to  provide  85  percent  the  Valley 
water  supply.  Because  the  SNWS  is 
currently  the  only  ma)ar  water  supply 
system  serving  southern  Nevada’s 
population  of  nearly  1  milUon  residents 
aud  over  20  million  visitors  each  year, 
planning  efforts  have  been  initiated  to 
identify  the  necessary  elements  required 
to  develop  a  back-up  water  treatment 
and  transmission  facility  to  provide 
relief  capacity.  The  goal  of  the  planning 
efforts  for  a  SNWA  TTF  project  is: 

To  develop  a  reliable  and  demand- 
responsive  municipal  water  system  that  will 
supplement  the  existing  Southern  Nevada 
Water  System  during  p^ods  of  curtailed 
production  or  system  fulura,  and  provide  the 
State  (rf  Nevada  full  access  to  its  Colorado 
River  water  entitlement 

The  results  of  supply  and  demand 
projections  fev  the  SNWA  service  area 
suggest  that  summer  shortages  due  to 
insufficient  facility  capacity  could  occur 
as  soon  as  the  summer  of  1996  vmless 
system  improvements  are  made. 
Improvements  to  the  S^S,  and  the 
groimdwater  pumping  and  distributian 
systems,  may  fnolong  the  Ability  of  the 
SNWA  purveyws  to  provide  adiequate 
water  supplies  to  the  year  2000. 

Planning  efforts  have  focused  on 
identi^dng  potential  projects  that 
provide  reli^le,  efiBcimit,  and 
environmentally  acceptabte  alternatives 
to  supply  water  drawn  firom  Lake  Mead 
and  d^vered  to  the  Las  Vegas  Valley. 

The  alternatives  contain  three  major 
compwients:  a  raw  water  intake 
structure,  a  water  treatment  plant,  and 
a  transmission  system.  Preli^nary 
analyses  have  b^n  conducted  on  each 
of  these  major  projet^  components  to 
identify  and  evaluate  possible 
configurations  of  the  project.  The  resuhs 
of  these  studies  have  defined  three 
primary  groups,  or  “families,”  of  project 
alternatives  grouped  geographically  into 
Northern,  Central,  and  Soudiem 
Families. 

The  Northern  Family  includes  intake 
locations  in  the  north  shore  of  Las  Vegas 
Bay  to  Callville  Bay.  Studies  indicate 
that  the  water  quality  at  Callville  Bay  is 
adequate,  but  visual  impacts  resulting 
finm  the  construction  of  an  intake  and 
new  overhead  power  lines  to  service  the 
treatment  plant  could  pose  significant 
environmental  constraints.  Treatment  of 
water  firom  Las  Vegas  Bay  would  be 
more  expensive  th^  water  firom  the 
mainstream  of  the  Colorado  River  or 
Lake  Meed,  because  the  Bay  is  affected 
by  its  proximity  to  existing  and 
proposed  wastewater  tr^tmrat  plant 
outfalls. 


The  Central  Family  of  ahemative 
ahgnments  includes  an  intake  at  or  near 
the  existing  SNWS  intake.  BvahuRicai  of 
this  alternative  benefits  from  a  vast 
amount  of  water  quality  data  collected 
during  ongoing  SNWS  research. 
However,  proximity  to  the  SNWS  would 
likely  expose  the  ^IWA-TTF  to  any 
catastrophic  event  that  could  impair  the 
SNWS,  thus  defeating  one  of  the 
primary  goals  of  developing  an 
independent  back-up  system. 

Tlie  Southern  Family  alternative 
includes  intake  sites  at  either 
Promontory  Point  or  Hoover  Dam.  This 
alternative  aUgnment  is  benefited  by  its 
accessibility  to  an  available  power 
supply,  and  its  distance  finm 
wastewater  discharge.  While  the  Hoover 
Dam  intake  alternative  is  potentially 
less  environmentally  damaging, 
approvals  firom  Rechonation  to  alter  the 
design  of  Hoover  Dam  mirst  be  secured 
for  iMs  option  to  be  viable. 

Preliminary  analyses  have  been 
conducted  for  prefect  need,  water 
demand,  geotechnical  and  seismic 
conditions,  water  quality,  intake  depth, 
watex  treatment  facility,  water  delivery 
system  requirements,  and  power  supply 
alternatives.  Planning  analyses  will 
continue  throc^hout  the  course  of  the 
project.  To  ensure  that  the  full  range  of 
issues  related  to  this  proposed  action 
are  addressed  and  that  all  significant 
issues  are  identified,  comments  or 
questions  concerning  this  action  and  the 
should  be  directed  to  the  omtact 
provided  above. 

Dated:  July  11, 1994. 

Robext  W.  Johnson, 

Acting  Regionat  Director,  Lower  Cokmdo 
Repen. 

(FR  Doc.  94-17329  Filed  7-15-94;  8:45  am) 
BIUJH3  CODE  4ST».««-P 


Bureau  of  Land  Management 

[ID-050-406A-02:  IDI-2977Q 

Realty  Action;  Recreation  and  PuMc 
Purposes  (R&PF)  Act  Classification; 
Blaine  County,  Idaho 

AGENCY:  Bureau  of  Land  Management; 
Interior. 

ACTION:  Notice  of  Realty  Action;  R&PP 
Act  Classification;  Correction  to  legal 
description  previously  published  in  the 
Federal  Register  (m  Ihursday,  June  2, 
1994,  VoL  59,  No.  105,  page  28558. 


SUMMARY:  Change:  Portion  of  legal 
description  ider^fified  as  L(^  1  ^ould 
read  Lot  3.  (second  paragraph,  seamd 
line,  first  cohtnm). 
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Dated:  July  8, 1994. 

Janis  L.  VanWyhe, 

Associate  District  Manager. 

[FR  Doc.  94-17312  Filed  7-15-94;  8:45  am) 
BILLING  CODE  4310-QG-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-103  (Sub-No.  7X)] 

The  Kansas  City  Southern  Railway 
Company— Abandonment  Exemption- 
In  LeFlore  County,  OK 

The  Kansas  City  Southern  Railway 
Company  (KCS)  has  filed  a  notice  of 
exemption  tmder  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
an  approximately  9.49-mile  line  of 
railimd  extending  between 
approximately  milepost  27.56  F  at  the 
connection  of  the  KCS  main  line  in 
Poteau,  OK,  and  milepost  37.05  F  at 
Wister,  OK,  in  LeFlore  County,  OK.^ 

KCS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  Cra 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  vmder  Oregon  Short  line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 


>  Pursuant  to  49  0‘k  1152.50(d)(2),  the  railroad 
must  file  a  veriHed  notice  with  the  Commission  at 
least  50  days  before  the  abandonment  or 
discontinuance  is  to  be  consummated.  The 
applicant,  in  its  verified  notice,  indicated  a 
proposed  consummation  date  of  )une  10, 1994. 
Because  the  verified  notice  was  not  filed  until  June 
27, 1994,  however,  consummation  should  not  have 
been  proposed  to  take  place  prim  to  August  16, 
1994.  Applicant’s  representative  has  been  contacted 
and  informed  of  the  correct  consummation  date. 

The  Rails  to  Trails  Conservancy  (Conservancy) 
supports  and  joins  in  the  notice.  It  also  supports 
issuance  of  a  notice  of  interim  trail  use  (NTTU)  for 
the  line  pursuant  to  section  8(d)  of  the  National 
Trails  System  Act,  16  U.S.C  $  1247(d).  KCS  and  the 
City  of  Poteau,  OK,  also  support  the  issuance  of  a 
NTTU.  The  Commission  Mriil  address  the 
Conservancy’s  trail  use  request,  and  any  others  that 
may  be  filed,  in  a  subsequent  decision. 


employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  ofier  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August 
17, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  requests  under  49 
CFR  1 152.29  must  be  filed  by  July  28, 
1994.  Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  August  8, 

1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Jay  M. 
Nadlman,  114  West  Eleventh  St.,  Kansas 
City,  MO  64105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

MP  has  filed  an  environmental  report 
which  addresses  the  abandonment’s 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  July  22, 1994.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  o£  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  July  12, 1994. 


*  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Cormnission’s 
Sef:tion  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5 1.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  LC.C2d  164  (1987). 

*  The  Conunission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  94-17357  Filed  7-15-94;  8!45  am] 
BILLING  CODE  703S-01-P 


[Finance  Docket  No.  32536] 

Norfolk  Southern  Ralheay  Company 
and  CSX  Transportation,  Inc.— joint 
Relocation  Project  Exemption — 
Between  Wateree  and  Foxville,  SC 

On  June  21, 1994,  Norfolk  Southern 
Railway  Company  (NS)  filed  a  notice  of 
exemption  imder  49  CFR  1180.2(d)(5)  to 
relocate  a  line  of  railroad  in  a  joint 
project  with  CSX  Transportation,  Inc. 
(CSX).  'The  transaction  was  to  have  been 
consummated  on  or  as  soon  as  possible 
after  July  1, 1994. 

NS  and  CSX  have  separate  tracks 
between  Wateree  and  Foxville,  SC.  'The 
joint  project  involves;  (1)  CSX’s 
granting,  under  an  agreement  with  NS, 
trackage  rights  to  NS  between  Milepost 
AKB-351.9  (Wateree)  and  Milepost 
AKA-344.1  (Foxville),  via  Efistover 
Junction,  SC  (Milepost  AKA-349.3)  (the 
joint  track),  a  distance  of  approximately 
7.8  miles  in  Sumter  and  Richland 
Counties,  SC;  (2)  NS’  incidenUd 
abandonment  of  its  track  extending 
between  NS  Milepost  SB-5.0  at  Wateree 
and  NS  Milepost  SB-12.2  at  Foxville,  a 
distcmce  of  7.2  miles;  and  (3)  NS’ 
construction  of  a  connecting  track  at 
Foxville,  between  CSX  Milepost  AKA- 
344.1  and  NS  Milepost  SB-12.2. 

The  line  relocation  project  will 
provide  an  alternate  route  for  NS’ 
operations,  thus  obviating  the  need  for 
NS  trains  to  travel  through  an  area 
between  Wateree  and  Foxville  which  is 
both  swampy  and  difficult  to  maintain. 
NS  states  that  no  shippers  are  located  on 
the  track  to  be  abandoned  and  that  NS 
overhead  traffic  will  be  rerouted  over 
the  joint  track.  NS  asserts  that  the  joint 
project  will  not  generate  any  new  traffic, 
that  there  will  not  be  an  extension  of  NS 
rail  service  into  new  territory,  and  that 
there  will  be  no  change  in  the 
competitive  structure  of  the  rail  carriers 
in  the  area. 

The^ommission  will  exercise 
jurisdiction  over  the  abandonment  or 
construction  components  of  a  relocation 
project,  and  require  separate  approval  or 
exemption,  only  where  the  proposal 
involves,  for  example,  a  change  in 
service  to  shippers,  expansion  into  new 
territory,  or  a  change  in  existing 
competitive  situations.  See,  generally, 
Denver  S’  R.G.W.R.  Co. — ft.  Prof. — 
Relocation  over  BN,  4 1.C.C.2d  95 
(1987).  The  Commission  has  determined 
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that  line  relocation  projects  may 
embrace  trackage  rights  transactions 
such  as  the  one  involved  here.  See 
D.T.&  LR. — Trackage  ihghts,  363  I.C.C 
878  (1981).  Under  &ese  standards,  the 
embraced  incidental  abandonment.  _ 
construction,  and  trackage  rights 
components  require  no  separate 
approval  or  exemption  when  the 
relocation  project,  as  here,  will  not 
disrupt  service  to  shippers  and  thus 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(dK5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  co. — Trackage  Rights — 
BN,  354  I.C.C.  605  (1978).  as  modified 
in  Mendocino  Coast  Ry.,  htc. — Lease 
and  Operate.  360 1.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
imder  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  &e  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Robert  J. 
Cooney,  Norfolk  Southern  Corporation, 
Three  Conunmcial  Place,  Norfolk,  VA 
23510-2191. 

Decided:  July  11, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Dir^or,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretojy. 

(FR  Doc.  94-17356  Filed  7-15-94;  8:45  am) 
BILUNQ  coot 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

July  13, 1994. 

The  National  Credit  Union 
Administration  submitted  the  following 
public  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  90-511. 
Copies  of  the  submission  may  be 
obtained  by  calling  the  NCUA  Clearance 
Officer  listed.  Comments  regarding 
information  collections  should  be 
addressed  to  the  OMB  reviewor  listed 
and  to  the  NCUA  Clearance  Officer, 
NCUA,  Office  of  Administratimi,  Room 
5107, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

National  Credit  Unfon  Administration 

OMB  Number:  New  CoHection  ^ 
Form  Number:  None 
Type  of  Review:  Clearance  of  new 
collection  required  by  statute  and 
regulation. 


Title:  Truth-In-Savings — 12  CFR  Part 
707 

Description:  The  Truth  In  Savii^  Act 
1991  (USA)  sets  forth  a 
comprehensive  scheme  of  written 
disclosures  to  be  provided  under 
various  circumstances  by  credit 
unions  to  their  membos  and  potential 
members.  The  statute  and  the 
regulation  require  credit  unimis  to 
provide  specific  disclosures  in  the 
following  instances:  upon  request  or 
when  an  accoimt  is  opened  (12  CFR 
Part  707);  when  a  disdosure  tenn 
changes  or  when  certain  term  share 
accoimts  are  close  to  renewal  (12  CFR 
707.5);  on  periodic  statements  of 
account  activity  (12  CFR  707.6);  and 
in  advertisements  (12  CFR  707.8).  The 
piupose  of  USA  is  to  enable 
consumers  to  make  informed 
decisions  about  accounts  at  credit 
unions. 

Respondents:  All  credit  unions. 

Estimated  Number  of  Respondents: 
12,967 

Estimated  Burden  Hours  per  Response: 

1  minute. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
10,467,679  hours. 

Clearance  Officer:  Wihner  A.  Theard 
(703)  518-6410,  National  Credit 
Union  Administration,  Room  5107, 
1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Becky  Baker, 

Secretary  of  the  NCUA  Board. 

(FR  Doc.  94-17369  Filed  7-15-94;  8:45  anil 

BILUNQ  CODE  7S3S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Astronomical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92— 
463,  as  amended),  the  National  Science 
Foimdation  anuoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Astronomical  Sciences. 

Date  and  Time:  August  2, 1994  8:30  A.M. 
Until  4:00  P.M. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  320,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Benjamin  B.  Snavely, 
Program  Director,  Natkmal  Sdence 
Foundation,  4201  Wilson  Boulevard.  Room 
1045,  Arlington.  VA  22230.  Telephone;  f703) 
306-1820. 


Purpose  of  Meeting:  To  review  and 
evaluate  Starfire  Opdcal  Rai^  proposals. 

Agenda;  Review  and  evaluation  of  Starfire 
Optical  Range  {uoposals. 

Reason  for  Qosing;  The  proposals  being 
reviewed  include  information  of  a 
proprietary  in  oonficbntlal  nature,  including 
technical  information  and  pnsonal ' 
information  concerning  hiffividuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C  55^c)  (4)  and  (6) 
of  the  Government  In  the  Sunshine  Act 
Dated:  July  12. 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-17324  Filed  7-15-94;  8:45  amj 
BIUJMQ  CODE  7S56-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-322) 

Long  Island  Power  Authority; 

Shoreham  Nuclear  Power  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  is  considering  issuance  of 
an  exemption  fitim  the  requirements  of 
10  CFR  140.11(aK4)  to  Facility 
Operating  License  No.  NPP-82,  issued 
to  the  Long  Island  Power  Authority 
(LIPA  or  the  licensee),  fm  the  Shoreham 
Nuclear  Poww  Statim  (SNPS),  Unit  1  at 
Wading  River,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  from 
10  CFR  140.11(a)(4)  to  the  extent  that 
primary  financial  protection  in  the 
amoimt  of  $100,000,000  shall  be 
maintained  and  an  exemption  frtun 
participation  in  the  industry 
retrospective  rating  plan  (secondaiy 
level  financial  protection)  fc»  SNPS.  The 
licensee  requested  the  exemption  in  a 
letter  dated  January  20, 1994. 

The  Need  for  the  Proposed  Action 

SNPS  was  permanently  shut  down  on 
February  28, 1989,  and  all  spent  fuel  has 
been  shipped  offsite  to  Philadelphia 
Electric  Company.  On  Jvily  19. 1991,  the 
NRC  modified  Facility  Gyrating 
License  No.  NPF-82  to  a  Possessicm- 
Only  License  (POL).  The  SNPS  is  being 
dismantled  in  accordance  with  the 
approved  SNPS  DeccmmussioDing  Plan, 
llie  requested  exemption  address  two 
areas  for  relief  in  financial  protection 
requirements:  (1)  A  reduction  in  the 
primary  financial  piotectlan  coverage 
requirommits  from  $200^)00.000  to 
$100,000,000;  and  (2)  wilbdniwid  from 


36452 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Notices 


participation  in  the  industry 
retrospective  rating  plan. 

Since  LIPA  no  longer  contributes  as 
great  a  risk  to  the  retrospective  rating 
plan  participants  as  does  an  operating 
plant,  this  reduction  in  risk  should  be 
reflected  in  the  indenmification 
requirements  to  which  the  licensee  is 
subject.  Approval  of  this  request  would 
allow  a  more  equitable  allocation  of 
financial  risk. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  does  not  involve 
any  environmental  impacts.  The 
proposed  exemption  is  in  a  subject  area, 
changes  in  surety,  insurance  and/or 
indemnity  requirements,  for  which  the 
NRC  in  10  CFR  51.22(c)(10)  has 
determined  that  a  license  amendment 
would  meet  the  criteria  for  categorical 
exclusion  fi'om  the  need  for  either  em 
environmental  assessment  or  an 
environmental  impact  statement. 

Since  the  proposed  action  does  not 
involve  a  change  in  plant  operation  or 
configuration,  there  is  reasonable 
assurance  that  the  proposed  action 
would  not  increase  the  probability  or 
the  consequences  of  an  accident  or 
reduce  the  margin  of  safety.  No  changes 
would  be  made  in  the  types  or 
quantities  of  effluents  that  may  be 
released  offsite.  Further,  there  would  be 
no  significant  increase  in  the  allowable 
individual  or  cumulative  radiation 
exposure. 

•  Accordingly,  the  NRC  concludes  that 
this  proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  has  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
action,  any  alternative  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Supplement  to  the  Environmental 
report  for  Ae  SNPS. 

Agencies  and  Persons  Consulted 

The  license  initiated  this  exemption. 
The  NRC  staff  reviewed  the  request.  The 
NRC  staff  consulted  with  a 


representative  of  the  State  of  New  York 
regarding  the  environmental  impact  of 
the  proposed  action,  and  the  State  did 
not  provide  comments. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  application  for 
exemption  dated  April  29, 1991,  and 
January  20, 1994,  which  is  available  for 
public  inspection  at  the  Commission 
Public  Document  Room,  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the 
Shoreham  Wading  River  Public  Library, 
Shoreham  Wading  River  High  School, 
Route  25 A,  Shoreham,  NY  11792. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  July,  1994. 

For  the  Nuclear  Regulatory  Commission. 

John  H.  Austin, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

IFR  Doc.  94-17333  Filed  7-15-94;  8:45  am) 
BILUNQ  CODE  759<M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Office:  John  J.  Lane, 
(202)  942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extensions 

Rule  489  and  Form  F-N 
File  No.  270-361 
Rule  3  and  Form  U-3A3-1 
File  No.  270-77 
Rule  95  and  Form  U-13E-1 
File  No.  270-74 
Form  U-7D 
File  No.  270-75 

Rules  1(a)  and  1(b)  and  Forms  U5A  and 
U5B 

File  No.  270-168 
Rule  26 

File  No.  270-78 
Rule  62  and  Form  U-R-1 
File  No.  270-166 
Rule  44 

File  No.  270-162 


Rule  88  and  Form  U-13-1 

File  No.  270-80 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  on  previously 
approved  collections  on  the  following 
rules  and  forms: 

Rule  489  requires  entities  that  are 
excepted  firom  the  definition  of 
investment  company  by  virtue  of  rule 
3a-6  imder  the  Investment  Company 
Act  of  1940  (1940  Act)  to  file  Form  F- 
N  to  appoint  a  United  States  agent  for 
service  of  process  when  making  a  public 
offering  of  securities  in  the  United 
States.  It  is  estimated  that  each  of  the 
fifty  respondents  on  Form  F-N  incur  an 
average  of  one  burden  hoxu:  annually. 

Rule  3  permits  a  bank  which  is  also 
a  public  utility  holding  company  to 
claim  exemption  from  the  Public  Utility 
Holding  Company  Act  of  1934  (Act)  by 
filing  an  aimual  statement  on  Form  U- 
3A3-1.  The  Commission  receives  five 
filings  from  banks  annually,  each  taking 
about  two  hours  to  complete,  thus 
imposing  a  total  annual  burden  of  ten 
hours. 

Rule  95  requires  service  companies  to 
file  reports  on  Form  U-13E-1  with  the 
Commission  prior  to  performing  imder 
contracts  for  registered  holding 
companies  or  their  subsidiaries,  for 
services,  construction,  or  the  sale  of 
goods.  One  company  meets  this 
requirement  annually,  at  an  estimated 
average  annual  burden  of  two  horns. 

Form  U-7D  establishes  the  filing 
company’s  right  to  the  exemption 
authorized  for  financing  entities  holding 
title  to  utility  assets  leased  to  a  utility 
company.  The  form  imposes  a  total 
burden  of  126  hoiurs  on  42  respondents. 

Rule  1(a)  and  1(b)  and  Forms  U5A 
and  U5B  implement  Sections  5(a)  and 
5(b)  of  the  Act  which  require  any 
holding  company  or  any  person 
proposing  to  become  a  holding  company 
to  file  with  the  Commission  a 
notification  of  registration  and 
registration  statement,  respectively.  The 
burden  of  this  requirement  is 
approximately  80  hours  annually  for 
one  respondent. 

Rule  26  sets  forth  the  financial 
statement  and  recordkeeping 
requirements  for  registered  holding 
companies  and  subsidiaries.  The  burden 
of  this  filing  is  included  in  the  burden 
of  filing  Form  U5S,  which  is  submitted 
separately,  thus  Rule  26  imposes  no 
annual  burden. 

Rule  62  prohibits  the  solicitation  of 
authorization  regarding  any  security  of 
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a  regulated  company  in  connection  with 
reorganization  subject  to  Commission 
approval  or  regarding  any  transaction 
which  is  the  subject  of  an  application  or 
declaration,  except  pursuant  to  a 
declaration  regarding  the  solicitation 
which  has  become  effective.  The  rule 
cuid  Form  U-R-1  impose  a  biuden  of  50 
hours  annually  on  10  companies. 

Rule  44  implements  Section  12(d)  of 
the  Act  by  prohibiting  sales  of  utility 
securities  or  any  utility  assets  owned  by 
a  registered  holding  company,  except 
pursuant  to  a  declaration  which  notifies 
the  Commission  of  the  proposed  sale 
and  which  has  become  effective.  The 
rule  imposes  a  burden  of  72  hours 
annually  on  3  respondents. 

Rule  88  requires  the  filing  of  Form  U- 
13-1  for  a  mutual  or  subsidiary  service 
company  performing  services  for 
affiliate  companies  of  a  holding 
company  system.  The  rule  imposes  a 
burden  of  36  hovirs  annually  on  18 
respondents. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Seciirities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  comphance  with  the 
Commission  rules  and  forms  to  John  J. 
Lane,  Associate  Executive  Director, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
(Project  Numbers  3235-0411,  3235- 
0160, 3235-0162,  3235-0165, 3235- 
0170,  3235-0183,  3235-0152,  3235- 
0147  and  3235-0182),  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  July  5, 1994. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  94-17313  Filed  7-15-94;  8:45  am) 
BILUNO  CODE  8010-01-M 


[Release  No.  34-34344;  File  No.  SR-MSE- 
93-9] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Amendments  to  the 
Exchange’s  Arbitration  Rules 

July  11, 1994. 

I.  Introduction 

On  April  26, 1993,  the  Chicago  Stock 
Exchange,  Inc.,  formally  the  Midwest 
Stock  Exchange,  (“CHX”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
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19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  *  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  the  Exchange’s  arbitration  rules. 
On  March  31, 1994,  the  Exchange 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed'rule 
change.®  On  June  1, 1994,  the  Exchange 
submitted  to  the  Commission 
Amendment  No.  2  to  the  proposed  rule 
change.'* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34141  (June 

I,  1994),  59  FR  29454  (June  7, 1994).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change  as  amended. 

II.  Description  of  the  Proposal 

The  CHX  is  amending  its  arbitration 
rules  as  set  forth  in  Rules  23  and  24  of 
Article  VIII  to  bring  them  more  closely 
in  line  with  the  Uniform  Code  of 
Arbitration  developed  by  the  Seciuities 
Industry  Conference  on  Arbitration 
(“SICA”).®  The  CHX  is  amending  its 
arbitration  rules  concerning,  among 
other  things,  redesignation  of  the 
section  references  in  Rule  24,  class 
action  claims,  the  circumstances  imder 
which  the  CHX  will  arbitrate  a  claim, 
simplified  arbitration,  peremptory 
challenges,  joinder  and  consolidation, 
filing  amended  pleadings,  monetary 
awards,  and  the  fee  schedule  for 
arbitrating  at  the  CHX.  The  specific 
amendments  are  described  more  fully 
below. 

The  CHX  is  adding  a  provision  (CHX 
Rule  24,  Section  1(c))  to  its  arbitration 
rules  providing  that  class  actions  wrill 
not  be  eUgihle  for  submission  to 
arbitration.  However,  an  individual  may 
pursue  a  claim  in-arbitration  if  class 
certification  is  denied;  the  case  is 
decertified;  the  customer  is  excluded 
fi'om  the  class;  or  the  customer  elects 
not  to  participate  in  the  putative  or 
certified  class  action  or  has  complied 


>  15  U.S;C  78s(b)(l)  (1988). 

2 17  CFR  240.19b-4  (1994). 

3  See  letter  from  David  T.  Rusoff,  Attorney,  Foley 
&  Lardner,  to  Sandra  Sciole,  Special  Counsel,  SEC, 
dated  March  30, 1994! 

'*  See  letter  from  David  T.  Rusoff,  Attorney,  Foley 
&  Lardner,  to  Sandra  Sciole,  Special  Counsel,  SEC, 
dated  May  31, 1994.  Amendment  No.  2  made 
certain  changes  to  Interpretation  and  Policy  .01  and 
.02  to  Rule  24. 

^  SICA  is  comprised  of  a  representative  from  each 
self-regulatory  organization  ("SRO")  that 
administers  an  arbitration  program,  a  representative 
of  the  securities  industry,  and  four  representatives 
of  the  public  The  SROs  that  administer  an 
arbitration  program  are  the  New  York  Slock 
Exchange,  American  Stock  Exchange,  Boston  Stock 
Exchange,  Cincinnati  Stock  Exchange,  CHX,  Pacific 
Stock  Exchange,  Philadelphia  Stock  Exchange,  the 
Chicago  Board  Options  Exchange,  the  National 
Association  of  Securities  Dealers,  and  the 
Municipal  Securities  Rulemaking  Board. 


with  other  court  prescribed  conditions 
for  withdrawal.  The  Exchange  is 
amending  Section  33  of  Rule  24 
(redesignated  as  Section  31)  requiring 
the  addition  of  a  provision  to  pre¬ 
dispute  arbitration  agreements  regarding 
the  ineligibility  of  class  actions  for 
arbitration.® 

Rule  24,  Section  1  adds  Interpretation 
and  Policy  .01  which  addresses  an 
existing  Exchange  policy  regarding  the 
determination  whether  to  accept  a  claim 
for  arbitration  at  the  Exchange.  The 
Exchange’s  policy  is  to  accept  a  claim 
for  arbitration  if  the  Exchange  is  the 
Designated  Examining  Authority 
(“D^”)  of  the  Respondent  member  or 
if  the  enforcement  of  the  applicable 
rules  has  not  been  ceded  to  another  self- 
regulatory  organization  (“SRO”) 
pursuiint  to  its  Rule  17d-2  Agreement.^ 
In  other  cases,  the  Exchange  may 
decline  the  use  of  its  arbitration 
facilities  if  the  nexus  between  the 
dilute  and  the  Exchange  is  minimcd. 

The  Exchange  considers  claims 
submitted  to  the  arbitration  department 
on  a  case-by-case  basis  and  exeunines 
the  policy  described  above  in 
determining  whether  a  claim  wrill  be 
accepted.  Under  the  Exchange’s  policy, 
the  only  discretion  whether  the 
Exchange  will  accept  a  claim  for 
arbitration  occurs  when  the  Exchange  is 
not  the  DEA  for  the  Respondent  member 
and  the  enforcement  of  a  particular  rule 
has  not  been  ceded  to  another  SRO 
pmrsuant  to  Rule  17d-2.  In  this  event,  as 
stated  above,  the  Exchange  may  reject 
the  claim  for  arbitration  if  the  nexus 
between  the  dispute  and  the  Exchange 
is  minimal. 

The  Exchange  believes  that  the  policy 
places  fair  limitations  upon  the 
responsibility  of  the  Ex^ange  to  make 
its  arbitration  facilities  available  by 


■Rule  24,  Section  31,  Paragraph  5  is  amended  to 
state  that  all  agreements  shall  include  a  statement 
that  “no  person  shall  bring  a  punitive  or  cwtified 
class  action  to  arbitration,  nor  seek  to  enforce  any 
pre-disp  Jte  arbitration  agreement  against  any 
person  who  has  initiated  in  court  a  putative  class 
action:  who  is  a  member  of  a  putative  class  who  has 
not  opted  out  of  the  class  with  respect  to  any  claims 
encompassed  by  the  putative  class  action  until  (i) 
the  class  certification  is  denied;  or  (ii)  the  class  is 
decertified;  or  (iii)  the  custooMr  is  excluded  from 
the  class  by  the  court  Such  forbearance  to  enforce 
an  agreement  to  arbitrate  shall  not  constitute  a 
waiver  of  any  rights  under  this  agreement  except  to 
the  extent  stated  herein.” 

'Pursuant  to  Rule  17d-2  under  the  Act,  any  two 
or  more  SROs  may  file  with  the  Commission  a  plan 
for  allocating  among  the  SROs  the  responsibility  to 
receive  regulatory  reports  fix>m  persons  who  are 
members  or  participants  of  more  than  one  of  such 
SROs  to  exanune  such  persons  for  compliance,  or 
to  enforce  compliance  by  such  persons,  with 
specified  provisions  of  the  Act,  the  rules  and 
regulations  thereunder,  and  the  rules  of  such  SROs, 
or  to  carr/  out  other  specified  regulatory  functioiu 
with  respect  to  such  persons.  See  17  CFR  240.17d- 
2  (1994). 
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requiring  that  the  underlying  dispute 
have  some  minimal  nexus  (or  contacts) 
to  the  Exchange. 

Rule  24.  Se&on  1  also  adds 
interpretation  and  policy  .02  which 
extends  jurisdiction  over  former 
membem  and  member  organizations  for 
controversies  which  had  their  genesis 
during  the  period  in  which  the  former 
mem^r  was  an  Exchange  member.^ 

Rule  24.  Section  2(c)  (Simplified 
Arbitration)  amends  the  fee 
requirements  for  simplified  arbitrations 
(cases  not  exceeding  a  dollar  amount  of 

$10,000).s 

Rule  24.  Section  2(h)  provides  a 
mechanism  for  resolving  pre-hearing 
matters  in  a  simplified  proceeding.  This 
amendment  codifies  the  applicability  of 
the  discovery  procedures  set  forth  in 
Section  14  (redesignated  as  Section  20) 
to  simplified  arbitrations. 

Rule  24.  Section  8(a)(2)(v)  classifies 
individuals  who  are  registered  imder 
the  Commodities  Exchange  Act  or  are 
members  of  a  registered  fetures 
association  or  any  commodities 
exchange  as  being  from  the  securities 
industry  for  purposes  of  classification  of 
arbitrators. 

Rule  24.  Section  10  is  amended  to 
clarify  the  time  limitations  applicable  to 


a  party  wishing  to  utilize  a  peremptory 
challenge.  Rule  24.  Section  13(c)(5)  is 
amaoded  to  state  that  the  Director  of 
Arbitration  may  extend  any  time  period 
in  this  section  (whether  such  be 
denominated  as  a  Claim,  Answer, 
Coimterclaim.  Cross-Claim.  Reply,  or 
Third-Party  pleading). 

Rule  24.  Section  13(d]  is  amended  to 
clarify  the  itile  with  respect  to  joinder 
and  consolidation.  It  also  authorizes  the 
Director  of  Arbitration  to  make 
preliminary  determinations  in  cases 
where  issues  concerning  joinder  and 
consolidation  are  m  dispute.  However, 
all  further  determinations  with  respect 
to  joinder  and  omsolidation  will  remain 
with  the  aibitraticm  panel. 

Rule  24,  Section  19  (redesignated  as 
Section  18)  requires  a  party  requesting 
an  adjoiunment  to  deposit  a  fee.  not  to 
exceed  $1,000,  upon  making  the 
request.  If  granted,  the  arbitrators  may 
waive  the  deposit  or,  in  their  award, 
return  the  deposit.'* 

Rule  24,  Section  24  (redesignated  as 
Section  22)  clarifies  that  arbitrators  are 
empowered  to  take  appropriate  action, 
which  can  include  the  assessment  of 
fees  or  costs,  preclusion  of  dociunents 
or  witnesses,  and  making  disciplinary 


referrals  in  order  to  obtain  compliance 
with  all  rulings  by  the  arbitrators.'^ 

Rvile  24,  Section  28  (recfesignated  as 
Secticm  26)  requires  parties  filing 
amended  pleadings  to  serve  sudi 
different  pleadings  on  all  other  parties. 
This  change  relieves  the  Director  of 
Arbitration  from  the  requirement  to 
serve  such  pleadings. 

Rule  24,  Section  30  (redesignated  as 
Section  28)  sets  forth  the  requirement 
that  all  mtmetary  awards  be  paid  within 
30  days  of  receipt  unless  a  motion  to 
vacate  has  been  filed  with  the  court. 
Additionally,  the  section  mandates  that 
interest  accrue  from  the  date  of  the 
award,  until  paid,  if  the  award  is  not 
paid  within  30  days,  or  the  motion  to 
vacate  is  unsuccessfiil,  or  as  specified 
by  the  arbitrators.  Interest  shall  be 
assessed  at  the  prevailing  legal  rate  in 
the  state  where  the  award  is  rendered  or 
at  a  rate  set  by  the  aibitrator(s).  This 
change  will  encourage  the  prompt 
payment  of  awards.''* 

Rule  24,  Section  32  (redesignated  as 
Section  30)  amends  the  current  fee 
schedule  in  place  at  the  CHX  and 
conforms  its  fee  schedule  to  those  at  the 
other  SROs.  The  CHX  is  adopting  the 
follovdng  Schedule  of  Fees: 


Schedule  of  Fees— Pubuc  Customer  Claimant 


Amount  in  dispute 

Filing  fee 

Paper 

Hearing  deposit 

1  Aft).* 

Arb. 

$1 ,000  or  less  _  _ _ _  .  . . . . . . 

$15 

$15 

*S15 

Sl,001-$2,500 _ _ _ _  _ _ 

25 

25 

*25 

S2,501-$5.000 . . .  „ _ _ _ _ _ _ _ 

50 

75 

*100 

75 

75 

*200 

*  Interpretation  and  Policy  .02  to  Rule  24,  Section 
1  statea  that  for  purpoaes  of  this  Rule  and  Rule  A 
under  Article  Vfe.  the  terms  “member,”  “member 
organization.”  “asaocisted  person”  and  an 
“employee  of  a  member,”  shall  be  deemed  to 
encompass  those  persons  and  emitias  who  were 
Exchange  mamban  or  persons  associated  with  a 
member  at  the  time  the  circumstances  occurred 
which  gave  rise  to  dm  controversy. 

*Rule  24.  Sectiea  Sfc)  is  amended  to  state  that  the 
Claimant  shall  pay  a  Bling  fas  and  remit  a  hearii^ 
deposit  as  specific  in  Section  30  of  this  Rule  upon 
filing  the  Suhsnissina  Agreement.  The  final 
disposition  of  the  sem  shell  be  determined  by  the 
arbitrator.  Tbs  CHX  is  alao  amending  Section  2(d) 
to  state  that  the  costs  to  the  Claimant  under  either 
proceeding  shall  in  no  evem  exceed  the  total 
amount  specified  in  Section  30  of  this  Rule. 

'*In  addition,  the  Exchange  is  amending  Section 
13(d]  to  state  that  in  arbitrations  where  there  are 
multiple  Claimants,  Respondents  or  Third  party 
Respondents,  the  Director  of  Arbitration  shall  be 
aut^rized  to  determine  preliminarily  whether  such 
parties  should  proceed  in  the  same  or  separate 
arbitrations.  Sttch  determinations  will  be 
considered  subeequent  to  the  filing  of  all  resp>onsive 
pleadings.  The  Director  of  Arbitration  shall  be 
authorized  to  determine  preliminary  whether 
claims  filed  separately  are  related  and  shall  be 
authorized  to  consolidate  such  claims  for  hearing 
and  award  purposes. 


Section  13(dKl)  is  amended  to  state  that  all 
persons  may  join  in  one  action,as  Claimants  if  they 
assert  any  right  to  relief  jointly,  severally,  or  arising 
out  of  the  same  transaction,  occurrence,  or  series  of 
transartions  or  occuirsDcaa  mid  if  any  questions  of 
law  or  feet  common  to  all  these  Claimants  will  arise 
in  the  action.  All  persona  may  be  joined  in  one 
action  as  respondmts  if  there  is  asserted  against 
them  jointly  or  severally  any  ri^  to  relief  arising 
out  of  the  same  transaction,  occurrence,  or  series  of 
transactions  or  occurrencas  and  if  any  questions  of 
law  or  fact  common  to  all  respondents  will  arise  in 
the  action.  A  Claimant  or  respondent  need  not 
assert  rights  to  or  defend  against  all  the  relief 
demanded.  Judgment  may  be  given  for  one  or  more 
of  the  claimants  according  to  their  respective  rights 
to  relief,  and  against  one  or  more  respondents 
according  to  tb^  respective  liabilities. 

Rule  24,  Section  14  is  amended  to  state  that  the 
time  and  place  for  the  initial  hearing  shall  be 
determined  by  the  Director  of  Arbitration  and  eoch 
hearing  thereafter  by  the  arbitrators.  Notice  of  the 
time  and  place  for  the  initial  hearing  shall  be  given 
at  least  eight  business  days  prior  to  the  date  fixed 
for  the  hearing  by  personal  service,  registered,  or 
certified  mail  to  each  of  the  parties  unless  the 
parties  shall,  by  their  mutual  consent,  waive  the 
notice  provisions  under  this  section.  Notice  for  each 
hearing,  thereaftN.  shall  be  given  as  the  arbitrators 
may  determine.  Attendance  at  a  hearing  waives 
notice  thereof. 

'’Section  18(b)  is  amended  to  state  that  a  party 
requesting  an  adjournment  after  arbitrators  have 


been  appointed  shall,  if  an  adjournment  is  granted, 
deposit  a  fee.  equal  to  the  initial  deposit  of  forum 
fees  for  the  first  adjournment  and  twice  the  initial 
deposit  of  forum  fees,  not  to  exceed  $1,000,  for  a 
second  or  subsequent  adjournment  requested  by 
that  party.  The  arbitrators  may  waive  the  deposit  of 
this  fee  or  in  their  awards  may  direct  the  return  of 
the  adjournment  fee. 

'2  Section  22  to  Rule  24  provides:  “the 
arbitrator(s)  shall  be  empowered  to  interpret  and 
determine  the  applicability  of  all  provisions  under 
this  Rule  and  to  take  appropriate  action  to  obtain 
compliance  with  any  ruling  by  the  arbitratoifs). 
Such  interpretations  and  actions  to  obtain 
compliance  shall  be  final  and  binding  upon  the 
panics.” 

'^Amended  Rule  24.  Section  26  states,  in  part, 
that  the  party  filing  a  new  or  different  pleading 
shall  serve  on  all  other  parties,  a  copy  of  the  new 
or  different  pleading  in  accordance  with  the 
provisions  set  forth  in  Section  13(b).  The  other 
parties  may,  within  ten  business  days  ftom  the 
receipt  of  service,  file  a  response  with  all  other 
parties  and  the  Director  of  Arbitration  in 
accordance  with  Section  13(b). 

'^Rule  24,  Section  28  is  amended  to  include 
Paragraphs  (f)  and  (g).  Rule  24,  Section  28(f)  states 
that  tlie  awards  shall  be  made  publicly  available, 
provided  however,  that  the  name  of  tte  customer 
party  to  the  arbitratioa  will  not  be  publicly 
available  if  he  or  she  so  requests  in  writing. 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  7  Notices 


36455 


Schedule  of  Fees— Public  Customer  Claimant— Continued 


Amount  in  dispute 

Paper 

Hearing  deposit 

1  Arb.*  i  Art). 

$1 0,001 -$30,0(X) . 

inn 

“vm  1  Canr) 

$30,001 -$50,000 . 

300  =  -flOO 

$50,001-$1 00,000  . 

“W)  5 

$100,001-$500,000  . . . 

$500,001 -$5,000,000  . 

Over  $5,000,000 . . . 

•The  1  Arbitrator  column  also  sets  forth  the  forum  fees  for  pre-hearing  conferences  with  a  single  arbitrator. 

Industry  Cuimant* 


Amount  in  dispute 

Filing  lee 

Paper 

Hearing  deposit 

1  Arb.* 

3  Arb. 

$1 ,000  or  less . 

- ■ 

S75 

*$300 

$1,001-52,500 . 

500 

75 

*300 

$2,501-$5,000 . A . 

500 

75 

*300 

$5,001 -$10,000  . ; . 

500 

75 

*.300 

$10,001-530,000 . 

500 

300 

JtfiOO 

$30,001-550,000 . . . 

500 

300 

600 

$50,001-5100,000  . . . . . 

500 

300 

600 

$100,001 -$500,000  . . . 

500 

300 

750 

$500,001-55,000.000  . . . 

500 

i  .300 

1  000 

Over  $5,000,000  . . 

500 

300 

1500 

*  This  is  the  fee  schedule  for  claims  submitted  by  members  or  member  organizations,  against  public  customers,  registered  representatives  or 
norvmembers  other  than  public  customers,  and  for  claims  submitted  by  roistered  representatives  or  non-members  ottter  than  public  customers 
against  members  or  member  organizations  or  non-members.  The  one  arbitrator  column  also  sets  forth  the  forum  fee  for  pre-hearing  conferences 
with  a  single  arbitrator. 

Member  Controversies 


Amount  in  dispute 

- 1 - j 

j  Filing  fee  ; 

Pre-bear-  j 
i  ing 

I  Hearing 

$10,000  or  less  . 

$10,001  to  $100,000  . 

$100,001  or  more . 

- 

. .  1  $100  j 

. j  2001 

^ 

$150 
j  300 

500  i 

i  S2CO 

1  750 

i  1,000 

The  Exchange  is  amending  Rule  23  to 
clarify  that  members  must  arbitrate 
controversies  unless  the  parties  agree  to 
bring  a  matter  before  the  Exchange’s 
Floor  Procedure  Committee.^^  The  rule 
also  provides  that  the  Floor  Procedure 
Committee  may  appoint  an  arbitrator  if 
a  member  party  fails  to  do  so  after  due 
notice.^® 


’*The  Committee  on  Floor  Procedure  has  general 
supervision  of  the  conduct  artd  dealings  on  the 
Floor  of  the  Exchange  and  recommends  for 
adoption  by  the  Executive  Committee  such  rules 
and  regulations  as  may  be  necessary  for  the 
convenient  and  orderly  transaction  of  business  of 
the  Floor  of  the  Exchange.  The  Committee  has  the 
flower  to  enforce  such  rules  and  regulations  by 
recommending  staff  investigations  for  violations 
thereof,  in  accordance  with  the  procedure  provided 
in  Article  XU.  SeeCHX  Article  IV,  Rule  3. 

i^CHX  Rule  23(a)  is  amended  to  state  that  any 
controversy  between  parties  who  are  members, 
member  organizations  or  their  nominees  or 
associated  persons  which  arises  out  of  the  Exchange 
business  of  such  parties  shall  be  submitted  to 
arbitration,  through  the  Director  of  Arbitration,  to 
an  Arbitration  Panel  composed  of  members  of  the 
Committee  on  Floor  Procedure,  unless  non¬ 
members  are  also  parties  to  the  controversy.  If  non¬ 
members  are  also  parties  to  such  controversies,  the 
arbitrator  shall  be  appointed  in  accordance  with 
Section  8  of  Rule  24  under  this  Article  unless  the 


The  Exchange  believes  that  the  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest  by  improving  the 
administration  of  an  impartial  forum  for 
the  resolution  of  disputes  relating  to  the 
securities  industry. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particuleir,  with 


non-members  consent  to  arbitration  before  an 
arbitration  panel  selected  by  parties  as  provided  in 
this  Rule.  However,  controversies  shall  be  resolved 
by  the  Committee  on  Floor  Procedure  if  the  parties 
to  such  controversy  agree  to  be  bound  by  the 
decision  of  that  Committee  or  if  Exchange  rules 
otherwise  require  resolution  by  the  Committee  ot\ 
Floor  Procedure.  The  rules  and  procedures 
applicable  to  arbitrations  which  are  set  forth  in  Rule 
24  do  not  apply  to  controversies  which  are  to  be 
resolved  by  the  Committee  on  Floor  Procedure. 


Section  6(b)(5)  of  the  Act.'^  The 
Commission  believes  the  amendments 
to  the  CHX’s  arbitration  rules  are 
consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fi:ee  and  open  market, 
and,  in  general,  protect  investors  and 
the  public  interest. 

The  Commission  believes  that  the 
Exchange’s  amendments  relating  to, 
among  other  things,  class  actions,  pre- 
dispu'e  arbitration  agreements, 
simplified  arbitration,  classification  of 
arbitrators,  peremptory  challenges, 
pleadings,  joinder  and  consolidation, 
monetary  awards,  and  arbitration  fees 
should  increase  customer  confidence  in 
the  securities  markets  and  promote  the  >■ 
efficient  resolution  of  disputes  for  both 
investors  and  broker-dealers. 

More  specifically,  amending  Rule  24, 
Section  1(c)  to  provide  that  class  actions 
will  not  be  eligible  for  submission  to 
arbitration  should  ensiue  that  investors 


•M5U.S.C.  78f(1988). 
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and  broker-dealers  are  not  put  to  the 
expense  of  duplicative  litigation  by 
assuring  that  class  action  Claimants 
have  access  to  the  courts.  The 
amendment  relating  to  simplified 
arbitration  proceedings  which,  among 
other  things,  codifies  the  applicability  of 
the  discovery  procedures  to  simplified 
arbitrations,  should  establish  clear 
procedures  for  discovery  requests  and 
document  production.  This  will  assist 
in  the  fair  resolution  of  arbitration 
controversies  involving  small  claims. 

The  amendment  to  Rule  24,  Section 
8(a)(2Kv).  which  classifies  an  individual 
who  is  registered  under  the 
Commodities  Exchange  Act  or  are 
members  of  a  registered  futures 
association  or  any  commodities 
exchange  as  being  fiom  the  securities 
industry  for  purposes  of  classification  of 
arbitrators,  is  reasonable  given  the 
similarity  between  the  futures  and 
securities  industry. 

The  Commission  believes  that 
amending  Rule  24,  Section  10  to  clarify 
the  time  limitations  applicable  to  a 
party  wishing  to  utilize  a  peremptory 
challenge  should  provide  parties  with 
clear  guidelines  regarding  the  time 
limitations  applicable  to  peremptory 
challenges,  and  as  a  result  contribute  to 
the  prompt  resolution  of  the  parties’ 
disputes.  In  addition,  amending  Rule 
24.  Section  30  to  require  that  all 
monetary  awards  be  jiaid  within  30  days 
of  receipt  unless  a  motion  to  vacate  has 
been  filed  should  encourage  prompt 
payment  of  arbitration  awards  and 
increase  investor  confidence  in  the 
arbitration  process. 

The  Commission  believes  that  it  is 
appropriate  to  amend  Section  22  of  Rule 
24  to  affirm  the  arbitrators’  authority  to 
take  appropriate  action  to  obtain 
compliance  with  any  of  their  rulings 
and  to  provide  that  such  interpretations 
and  actions  to  obtain  compliance  are 
final  and  binding  on  the  parties.  The 
Commission  believes  that  the 
amendment  should  raise  customer 
confidence  in  the  arbitration  process  by 
assuring  that  those  individuals  who 
utilize  the  CHX’s  arbitration  forum 
comply  with  the  rulings  of  an  arbitrator. 

The  Commission  also  finds  that  the 
amendments  to  Rule  24.  Section  30, 
which  lists  the  Exchange’s  arbitration 
fees  is  consistent  with  ^e  requirements 
of  Section  6(b)(4)  of  the  Act,^®  in  that  it 
prqvides  for  the  equits^le  allocation  of 
reasonable  dues,  fi^s  and  other  charges 
among  members  of  the  Exchange  and 
others  using  its  facilities.  Specifically, 
the  Commisnon  finds  that  the  amended 
or  newly  adopted  fees  in  Section  30  are 
reasonable  and  diould  help  to 

*“15  U.S.C  78f(bK4)  (1988). 


reimburse  the  Exchange  for  various 
costs  incurred  piusuant  to  the 
arbitration  process. 

Finally,  the  Commission  believes  that 
Interpretation  and  Policy  .01  to  Rule  24, 
Section  1,  which  adopts  the  CHX’s 
policy  for  determining  whether  the 
Exchange  will  accept  a  claim  for 
arbitration,  appropriately  defines  the 
controversies  that  may  be  arbitrated  at 
the  Exchange.  The  Commission  believes 
that  the  adopted  Interpretation  and 
Policy  reas<Hiably  balances  the 
Exchange’s  interest  in  efficiently 
allocating  its  arbitration  resources  with 
investor’s  interests  in  obtaining  access 
to  an  open  forum  to  arbitrate  claims.  For 
example,  while  the  new  Interpretation 
and  Policy  provides  that  the  CHX  may 
decline  the  use  of  its  arbitration 
facilities  if  the  nexus  between  the 
dispute  and  the  Exchange  is  minimal, 
the  Exchange  wrill  accept  a  claim  for 
arbitration  if  the  Exchange  is  the  DEA 
for  the  Respondent  member,  if  the 
enforcement  of  the  applicable  rules  has 
not  been  ceded  to  another  SRO  pursuant 
to  its  Rule  17d-2  Agreement,  or  if  the 
nexus  between  the  dispute  and  the 
Exchange  is  more  than  minimal. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^®  that  the 
proposed  rule  chemge  is  approved. 

For  the  Commission,  by  the  Division  o£ 
Market  Regulation,  pursuant  to  delegated 
authority.20 

Margaret  H.  McFarland, 

Deputy  Secretary'. 

[FR  Doc.  94-17315  Filed  7-15-94;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Propos^  Rule  Change  by 
the  Chicago  Stock  Exchange,  Inc. 
Relating  to  New  Organizational 
Structures. 

July  12, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  7, 1994,  the 
Chicago  Stock  Exchange,  Inc.  (“CHX”  or 
“Exchange”)  filed  wnth  the  Securities 
and  Exchan^  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  wrhich  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

>«15  U.S.C  78S(bM2)(1968). 

“17  CFR  2«).30-3(a)(12)  (1991). 


L  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  submit  the 
followring  rule  proposal  to  amend 
Article  II,  Section  1  of  the  Exchange’s 
Constitution,  and  amend  Article  I,  Rule 
1  of  the  Exchange's  rules.  The  CHX 
proposes  the  following  changes:^ 

CONS-nTUTION 
Article  11 
Membership 

Number  and  Ownership  of  Members 

Sec.  1.  The  number  of  equity 
memberships  shall  not  exceed  465. 
Memberships  may  be  owned  by 
individuals,  partnerships,  (and) 
corporations  and  other  organizations, 
vmder  such  conditions  and 
qualifications  as  shall  be  prescribed  in 
the  Rules  of  the  E.xchange  (these  and  all 
other  Rules  of  the  Exchange  adopted  by 
the  Board  of  Directors  being  hereinafter 
referred  to  as  the  “Rules”). 

RULES 
Article  I 

Rule  1.  An  applicant  for  membership 
shall  meet,  and  a  member  shall  continue 
to  meet,  the  following  basic 
qualifications: 

Citizenship,  Age,  and  Form  of 
Organization 

(a)  If  an  individual,  an  applicant  or 
member  shall  be  of  an  age  so  as  to  be 
responsible  for  his  or  her  contracts 
under  tlie  laws  of  the  State  or  Country 
in  which  he  or  she  engages  in  the 
securities  business.  If  a  partnership,  an 
applicant  or  member  shall  have  at  least 
two  general  peirtners.  If  a  corporation,  an 
applicant  or  member  shall  be  organized 
under  the  laws  of  one  of  the  states  of  the 
United  States,  under  the  Canada 
Corporations  Act  or  the  incorporation 
statute  of  a  Canadian  province,  or  under 
a  comparable  statute  of  such  other 
Country  in  which  the  corporation  is 
domiciled.  The  Exchange  may,  in  its 
discretion,  and  on  such  terms  and 
conditions  as  the  Exchange  may 
prescribe,  approve  as  a  member 
organization  entities  that  have 
characteristics  essentially  similar  to 
corporations,  partnerships  or  both.  Such 
entities,  and  persons  associated 
therewith,  shall,  upon  approval,  be 
fully,  formally  and  effectively  subject  to 
the  jurisdiction  of,  and  to  the 
Constitution  and  Rules  of,  the  Exchange 
to  the  same  extent  and  degree  as  are  any 

*  With  respect  to  the  following  language,  brackets 
indicates  material  to  be  deleted  and  italicizing 
indicates  new  material. 
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other  members  organized  as  a 
corporation  or  partnership  and  persons 
associated  therewith. 

II.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  change 
is  to  amend  the  Exchange’s  Constitution 
and  rules  relating  to  the  admission  of 
entities  with  new  organizational 
structures  as  members.  Specifically,  the 
proposed  amendments  permit  the 
Exchange,  in  its  discretion,  and  on  such 
terms  and  conditions  as  the  Exchange 
may  prescribe,  to  approve  business 
‘rusts, 2  limited  liability  companies  ^  or 
other  organizational  structures  as 
member  organizations  so  long  as  the 
characteristics  of  the  entity  in  question 
are  essentially  similar  to  those  of 
corporations  or  partnerships.  Currently, 
memberships  on  the  Exchange  can  be 
owned  by  individuals,  partnerships  and 
corporations.^  Recent  changes  to  state 
corporate  laws,  however,  have 
expanded  the  types  of  organizational 


*The  term  “business  trust"  is  generally  used  to 
describe  a  trust  in  which  the  managers  are 
principab.  and  the  shareholders  are  cestuis  que 
trust.  The  essential  attribute  is  that  pro{>erty  is 
placed  in  the  hands  of  trustees  who  manage  and 
deal  with  it  for  use  and  benefit  of  beneficiaries. 
Black's  Law  Dictionaiy  180  (5th  ed.  1979). 

3  A  limited  liability  compiany  (“LLC”)  combines 
various  characterbtics  of  both  corporations  and 
partnerships.  For  example,  an  LLC  is  a  non¬ 
corporate  entity  under  which  neither  the  owners 
nor  those  managing  the  business  are  personally 
liable  for  the  entities  obligations,  however,  the  LLC 
is  treated  as  a  pass-through  entity  for  federal 
income  tax  purposes.  See  Robert  R.  Keatinge  et  al.. 
The  limited  Liability  Company:  A  Study  of  the 
Emerging  Entity,  47  Bus.  law.  378  (1992). 

^The  Exchange  stated  that  noncorporate  or 
partnership  entities  would  have  to  be  structured  in 
such  a  format  that  would  qualify  as  a  broker  or 
dealer  registered  with  the  SEC  pursuant  to  the  Act, 
since  this  b  a  prerequisite  to  booming  an  Exchange 
member  organization.  Telephone  conversation 
between  David  Rusoff,  Attorney,  Foley  &  Lardner, 
and  Louis  A.  Randazzo.  Attorney.  SEC.  on  July  11, 
1994. 


structures  available.  This  change  merely 
permits  these  new  organizational 
structures  to  qualify  for  Exchange 
membership  if  the  Exchange  deems  it 
appropriate.® 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  firee  and  opened  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C, .  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Person  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretcury,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 


s  The  Exchange  stated  that  CHX  staff  would 
review  each  Exchange  member  organization 
application  on  a  case-by-case  basis,  and  prior  to 
approving  any  such  organization  for  membership, 
the  staff  would  have  to  be  satisfied  that;  (1)  The 
Exchange  would  legally  have  appropriate 
jurisdiction  over  such  an  entity;  and  (2)  the 
permanency  of  the  entity’s  capital  b  consistent  with 
that  required  of  other  member  organizations. 
Telephone  conversation  between  David  Rusoff, 
Attorney,  Foley  &  Lardner.  and  Louis  A.  Randazzo, 
Attorney.  SEC.  on  July  11. 1994. 


subiTiission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  (Commission’s  Public  Reference 
Room,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-17 
and  should  be  submitted  by  August  8, 
1994. 

For  the  (Commission,  by  the  Division  of 
Mark€it  Regulation,  pursuant  to  delegated 
authority. 

[FR  Doc.  94-17349  Filed  7-15-94;  8:45  am] 
BILLING  CODE  B010-01-M 
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July  8  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
SecLuities  Exchanges  Act  of  1934 
(“Act”),^  notice  is  hereby  given  that  on 
Jime  21, 1994,  MBS  Clearing 
Corporation  (“MBSCC’-’)  filed  with  the 
Securities  and  Exchange  (Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  MBSCC.  The  (Commission 
is  publishing  this  notice  to  solicit 
comm.ents  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MBSCC  proposes  to  amend  Article 
FOUR'TH  of  MBSCC’s  (Certificate  of 
Incorporation;  Sections  2.2,  2.3,  2.4, 
2.10,  3.1,  3.2,  3.9, 4A.1, 4A.2,  5.2,  and 
10.4  of  MBSCC’s  By-Laws:  and  Article 
V,  Rule  6,  Section  3  of  MBSCC’s  Rules. 
MBSCC  also  proposes  to  enter  into  a 
shareholders  agreement. 


1 15  U.S.C.  78s(b)(l). 
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n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  the  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Background 

MBSCC  is  currently  a  wholly  owned 
subsidiary  of  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX”).  On 
March  31, 1994,  certain  participants  of 
MBSCC  entered  into  a  letter  of  intent 
with  the  CHX  pursuant  to  which  the 
CHX  will  sell  all  of  the  issued  and 
outstanding  capital  stock  of  MBSCC  to 
Acquiror.  Acquiror  is  a  corporation  that 
will  be  formed  for  the  sole  purpose  of 
acquiring  MBSCC  stock.  All  current 
participants  of  MBSCC  will  be  eligible 
to  purchase  stock  of  Acquiror  if  they 
agree  to  sign  the  shareholders 
agreement,  as  discussed  more  fully 
below.  New  participants  will  be  eligible 
to  purchase  one  share  upon  admission 
as  a  participant.  In  addition,  the 
National  Swurities  Clearing  Corporation 
("NSCC”),  which  also  will  be  a 
signatory  to  the  shareholders  agreement, 
will  purchase  approximately  10%  of  the 
stock  of  Acquiror.  Immediately  after 
Acquiror’s  acquisition  of  the  stock  of 
MBSCC,  Acquiror  will  be  merged  into 
MBSCC  with  MBSCC  as  the  surviving 
corporation.  Pursuant  to  the  merger, 
participant  shareholders  of  Acquiror 
will  own  100%  of  the  Class  A  common 
shares  of  MBSCC  and  NSCC  will  own 
100%  of  the  Class  B  common  shares  of 
MBSCC,  as  discussed  below. 

Description  of  Amendments  ■ 

The  purpose  of  the  proposed  rule 
change  is  to  adopt  appropriate  corporate 
governance  changes  for  MBSCC  in  light 
of  the  proposed  acquisition  discussed 
above.  It  is  anticipated  that  the 
proposed  rule  change  will  become 
effective  concurrent  with  the  closing  of 
the  CHX’s  sale  of  MBSCC’s  stock  to 
Acquiror.  In  furtherance  of  this 
objective,  MBSCC  proposes  to  amend 
Article  FOURTH  of  its  Certificate  of 
Incorporation,  to  amend  various 
provisions  of  its  By-Laws  and  Rules, 


and  to  enter  into  a  shareholders 
agreement. 

With  respect  to  its  Certificate  of 
Incorporation,  MBSCC  proposes  to 
amend  Article  FOURTH  both  to  increase 
the  number  of  shares  of  stock  that 
MBSCC  is  authorized  to  issue  and  to 
divide  the  common  stock  into  Class  A 
and  Class  B  shares.  The  increased 
number  of  authorized  shares  will  permit 
MBSCC  to  sell  shares  to  its  participants 
in  proportion  to  their  usage  of  MBSCC 
without  creating  fiuctional  shares.  The 
division  of  the  common  stock  into  Class 
A  and  Class  B  shares  will  provide  a 
mechanism  whereby  NSCC,  the 
purchaser  of  100%  of  Class  B  shares, 
will  be  assured  one  seat  on  the  board  of 
directors  of  MBSCC. 

The  proposed  amendments  to  the  By- 
Laws  and  the  proposed  shareholders 
agreement  set  for^,  among  other  things, 
the  number  of  directors,  their  eligibility, 
and  the  manner  in  which  directors  will 
be  elected.  Specifically,  the  proposed 
changes  to  Article  3,  Section  3.1  of  the 
By-Laws  will  increase  the  size  of  the 
MBSCC  board  to  thirteen  from  its 
present  size  of  eleven  directors  and  will 
establish  eligibility  requirements  for 
directors.  Pursuant  to  the  proposed 
changes  to  Article  3,  Section  3.2  of  the 
By-Laws  and  pursuant  to  the  proposed 
shareholders  agreement,  one  of  the 
newly  created  slots  on  the  MBSCC 
board  will  be  for  NSCC’s  delegate  to  the 
board,  and  one  slot  will  be  for  an 
additional  representative  of 
participants.  In  addition.  Article  3, 
Section  3.1  of  the  By-Laws  and  Section 
2  of  the  shareholders  agreement  will 
require  that  all  directors,  other  than  the 
NSCC  director  and  one  director  that 
represents  the  management  of  MBSCC 
as  designated  by  the  board,  be  officers 
or  general  partners  or  hold  similar 
management  positions  of  participants  of 
MBSCC  (“Participant  Directors”). 

The  proposed  rule  change  also  will 
amend  provisions  of  the  By-Laws  to 
lower  the  number  of  votes  required  to 
call  a  special  meeting  (Article  2,  Section 
2.3),  to  provide  for  waiver  of  notice  of 
a  stockholders’  meeting  (Article  2, 
Section  2.4),  and  to  audiorize  the  board 
of  directors  to  establish  the  salaries  of 
MBSCC’s  officers  (Article  5,  Section 
5.2). 

Section  2  of  the  shareholders 
agreement  sp>ecifies  how  Participant 
Directors  and  members  of  the 
nominating  committee  are  to  be  elected. 
As  is  currently  the  practice,  the 
nominating  committee  wall  nominate 
candidates  for  Participant  Directors  and 
members  of  the  following  year’s 
nominating  committee.  Section  2(A)(ii) 
of  the  shareholders  agreement 
establishes  the  eligibility  requirements 


for  members  of  the  nominating  . 
committee.  Participants  will  be  given 
the  opportvmity  to  petition  for 
additional  candidates.  If  no  petitions  are 
filed,  the  participant  shareholders  must 
elect  the  candidates  nominated  by  the 
nominating  committee.  If  there  are 
competing  candidates  due  to  a  petition 
or  petitions  being  filed,  a  ballot  will  be 
mailed  to  all  participants.  Pursuant  to 
Section  2(A)(iii)  of  the  shareholders 
agreement,  each  participant  of  MBSCC 
wdll  be  entitled  to  the  number  of  votes 
for  each  class  of  nominees  determined 
as  follows:  the  number  of  persons  to  be 
elected  in  each  class  multiplied  by  one 
vote  for  each  $1,000  of  average  monthly 
volume-related  fees  (rounded  dowm  to 
the  nearest  one  thousand  dollars) 
payable  or  paid  by  the  participant  to 
MBSCC  during  the  preceding  year  (such 
amount  known  as  “Voting 
Entitlement”).  Every  participant  shall 
have  at  least  one  vote.  Each  participant 
may  cast  all  of  its  votes  for  a  single 
nominee  or  distribute  its  votes  among 
several  nominees.  Participants  that  own 
Class  A  stock  must  vote  their  shares  as 
determined  by  the  vote  of  all  of  the 
participants,  whether  or  not  they  are 
shareholders.  In  the  event  of  a  tie  vote, 
the  nominating  committee  will  select 
the  person  who  is  to  be  elected  director. 

The  shareholders  agreement  also 
contains  provisions  relating  to 
shareholder  votes  for  other  than  the 
election  of  directors  which  direct 
shareholders  to  vote  in  a  certain 
manner.  For  example.  Section  2(C) 
limits  removal  of  directors.  Section  7(A) 
establishes  a  %  majority  voting 
requirements,  and  Section  7(B)  limits 
and  restricts  certain  shareholders  votes 
to  the  manner  directed  by  board 
resolution. 

In  addition,  the  shareholders 
agreement  contains  provisions  relating 
to  required  transfers  of  MBSCC’s  stock 
(e.g.  upon  insolvency  or  the  termination 
of  the  shareholders  agreement)  (Section 
8),  permitted  transfers  of  MBSCC’s  Class 
A  and  Class  B  stock  (Sections  9  and  10), 
and  MBSCC’s  option  to  repurchase  the 
shares  (Section  11).  The  shareholders 
agreement  also  provides  that  the 
provisions  governing  the  voting  of 
shares  shall  continue  in  force  for  ten 
years  and  shall  be  automatically 
renewed  for  a  subsequent  ten  year 
period.  Finally,  MBSCC  has  proposed  to 
amend  Article  V,  Rule  6,  Section  3  of  its 
Rules  to  delete  references  to  the  CHX. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
in  that  it  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  helps  assure 
a  fair  representation  of  shareholders  and 
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participants  in  the  selection  of  directors 
and  adininistration  of  MBSCX’s  affairs. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  MBSCC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MBSCC  has  received  no  written 
comments.  MBSCC  will  notify  the 
Commission  of  any  written  comments  it 
receives. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regt^r  or  within  such  longer  period: 

(ij  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  the  proposed  rule 
change  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  tlie 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization. 

Ail  submissions  should  refer  to  File 
No.  SR-MBSCC-94-3  and  should  be 
submitted  by  August  8, 1994. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-17316  Filed  7-15-94;  8:45  ami 
BILUNG  CODE  801(M>1-M 
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Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Storage  of 
Account  Information  for  Options 
Customers  for  Supervisory  Purposes 

July  12. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  20, 1994,  the 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  its 
options  rules  governing  the  manner  in 
which  members  may  store  account 
statements  and  other  information  for 
options  customers  for  supervisory 
purposes.  Specifically,  the  proposal 
would  permit  NASD  members  to  satisfy 
their  record  retention  requirements  for 
options  accounts  by  storing  required 
options  account  information  in 
locations  other  than  the  respective 
principal  supervisory  office  for  the 
options  accounts,  provided  such  . 
account  information  is  readily 
accessible  and  promptly  retrievable. 
Presently.  NASD  rules  require  that 
certain  customer  account  information  be 
maintained  at  both  the  branch  office 
servicing  the  customer’s  account  and 
the  principal  supervisory  office  having 
jurisdiction  over  that  office.  The 
proposal  would  not  change  the  record 
retention  requirements  with  respect  to 
branch  offices,  only  supervisory  offices. 
The  text  of  the  proposed  rule  change  is 
as  follows.  (Additions  are  italicized.) 


■  The  proposed  rule  change  was  originaily  filed 
on  May  23. 1994,  and  was  amended  on  June  20, 
1994.  in  order  to  correct  a  technical  deficiency. 


Section  33  of  the  NASD  Rules  of  Fair 
Practice 

*****  ^ 

Section  33(b)(17)  Maintenance  of 
Records 

(A)  No  change. 

(B)  Background  and  financial 
information  of  customers  who  have 
been  approved  for  options  trading  shall 
be  maintained  at  both  the  branch  office 
servicing  the  customer’s  account  and 
the  principal  supervisory  office  having 
jurisdiction  over  that  branch  office. 

Copies  of  account  statements  of  options 
customers  shall  also  be  maintained  at 
both  the  branch  office  supervising  the 
accounts  and  the  principal  supervisory 
office  having  jurisdiction  over  that 
branch  for  the  most  recent  six-month 
period.  With  respect  solely  to  the  above- 
noted  record  retention  requhtauents 
applicable  to  principal  supervisory 
offices,  however,  the  customer 
information  and  account  statements 
may  be  maintained  at  a  location  other 
than  the  principal  supervisory  office  if 
such  documents  and  information  are 
readily  accessible  and  promptly 
retrievable.  Other  records  necessary  to 
the  proper  supervision  of  accounts  shall 
be  maintained  at  a  place  easily 
accessible  both  to  the  branch  office 
seriicing  the  customer’s  account  and  to 
the  principal  supervisory  office  having 
jurisdiction  over  that  branch  office. 

I 

Section  33(b)(20)  Supervision  of  j 

Accounts  I 

(A)-(C)  No  change  I 

(D)  Headquarters  Review  of  Accounts 

Each  member  shall  maintain  at  the 
principal  supervisory  office  having 
jurisdiction  over  the  office  servicing 
customer  accounts,  or  have  readily 
accessible  and  promptly  retrievable, 
information  to  jiermit  review  of  each  j 

customer’s  options  account  on  a  timely 
basis  to  determine  (i)  the  compatibility 
of  options  transactions  with  investment 
objectives  and  with  the  types  of 
transactions  for  which  the  account  was 
approved;  (ii)  the  size  and  frequency  of  i 
options  transactions;  (iii)  commission 
actiidty  in  the  account;  (iv)  profit  or  loss  ’ 
in  the  account;  (v)  undue  concentration 
.  in  any  options  class  or  classes,  and  (vi) 
compliance  with  the  provisions  of 
Regulation  T  of  the  Federal  Reserve 
Board.  I 

*****  I 

i 
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n.  Self-Regulatory  Organization's 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Currently,  NASD  rules  and  the  rules 
of  the  options  exchanges  uniformly 
require  that  both  the  branch  office 
servicing  an  options  customer’s  account 
and  the  principal  supervisory  office 
having  jvuisdiction  over  that  branch 
office  retain  account  statements  and 
other  financial  and  background 
information  for  the  account  for 
supervisory  piuposes.^  With  the 
advances  in  data  storage  and  retrieval 
through  such  means  as  optical  disks,  fax 
machines,  computers,  and  mircofiche, 
among  others,  coupled  with  the 
increased  expenses  of  storing  records 
on-site  in  major  finemcial  centers  such 
as  New  York  Gty,  however,  member 
firms  increasingly  are  storing  their 
records  away  from  their  principal 
supervisory  offices. 

In  light  of  the  record  retention 
requirements  for  options  accounts, 
however,  these  new  storage 
arrangements  have  necessitated  action 
by  the  options  Self-Regulatory 
Organizations  (“SROs”).  Specifically, 
member  firms  have  obtained  no-action 
positions  from  the  Options  Self- 
Regulatory  Council  (“OSRC”)  on  a  case- 
by-case  b^is  when  moving  their 
operational  facilities  off-site.^  In  this 
regard,  the  OSRC  has  determined  that 
these  arrangements  are  consistent  with 
the  record  retention  requirement  rules 
so  long  as  the  documents  are  readily 


2  See  Sections  33(b)  (17)  and  (20)  of  tlie  NASD 
Rules  of  Fair  Practice. 

^  The  OSRC  is  a  committee  comprised  of 
representatives  firom  each  of  the  options  exchanges 
and  the  NASD  that  was  created  pursuant  to  the  plan 
submitted  by  the  options  exchanges  and  the  NASD 
under  Rule  17d-2  of  the  Act  (•‘17d-2  Plan”).  The 
17d-2  Plan  was  adopted  to  reduce  regulatory 
duplication  relative  to  options-related  sales  practice 
matters  for  a  large  number  of  firms  which  are 
currently  members  of  two  or  more  SRO's.  The 
purpose  of  the  OSRC  is:  (1)  To  administer  the  17d- 
2  Plan;  and  (2)  to  address  options-related  sales 
practice  matters  in  a  common  forum. 


accessible  and  promptly  retrievable. 
Thus,  the  OSRC  has  asked  each  of  the 
options  exchanges  and  the  NASD  to 
consider  amending  their  rules  to  permit 
these  types  of  off-site  document  storage 
arrangements.  Given  the  realities  of 
today’s  business  environment,  the 
NASD  agrees  with  the  OSRC  and 
believes  its  options  rules  should  be 
amended  accordingly. 

In  addition,  the  NASD  does  not 
believe  that  the  important  supervisory 
obligations  imposed  on  member  firms 
will  be  compromised  by  allowing 
members  to  store  options  customer 
account  statements  and  information  off¬ 
site.  Under  the  proposal,  member  firms 
will  continue  to  have  easy  access  to  all 
customer  account  information  necessary 
to  discharge  their  supervisory 
responsibilities.  In  tMs  connection,  in 
order  to  ensure  that  off-site  dociunent 
storage  arrangements  will  not  jeopardize 
or  constrain  members’  supervisory 
activities  with  respect  to  options 
accounts,  the  options  SROs  commit  to 
periodically  examine  the  document 
retrieval  capabilities  of  members  using 
ofi-site  document  storage  arrangements. 

Therefore,  the  NASD  believes  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Act.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  sec\irities  association  be  ' 
designed  to  prevent  fi-audulent  and 
manipulative  acts  and  practices:  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  firee  and  open  market 
and  a  national  market  system;  and  in 
general  to  protect  investors  and  the 
public  interest.  Specifically,  the  NASD 
believes  that  the  proposal  will  promote 
the  maintenance  of  fair  and  orderly 
niarkets  because  it  will  afford  member 
firms  with  the  opportunity  to  discharge 
their  supervisory  responsibilities  in  a 
more  cost-effective  manner,  thereby 
improving  the  efficiency  of  member 
firms,  and,  in  tvim,  benefiting  investors 
in  the  marketplace.  Moreover,  as  noted 
above,  because  the  NASD  does  not 
believe  that  the  proposal  will 
compromise  the  ability  of  member  firms 
to  satisfy  their  supervisory  obligations, 
the  NASD  believes  the  proposal  is 
consistent  with  the  principle  of  investor 
protection. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-27  and  should  be 
submitted  by  August  8, 1994. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-17351  Filed  7-15-94;  8:45  am] 
BILLING  CODE  8010-41-14 


*  17  CFR  200.30-3(a)(12)  (1993). 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Notices 


36461 


[Release  No.  34-44354;  File  No.  SR-NASD- 
93-69] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
to  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  inc. 
Relating  to  Guidelines  Regarding  the 
Use  of  Rankings  in  Mutual  Fund 
Advertisements  and  Sales  Literature 

July  12. 1994.  ' 

I.  Introduction 

On  November  22, 1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  submitted  a 
proposed  rule  change  to  the  Secdiities 
and  Exchange  Commission  (“SEC”  or 
“Commission”)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  1  and  Rule  19b-4 
thereunder.  2  The  proposal  would  adopt 
Guidelines  Regarding  the  Use  of 
Rankings  in  Investment  Company 
Advertisements  and  Sales  Literature 
(“Guidelines”)  following  Article  III, 
Section  35  of  Ae  NASD’s  Rules  of  Fair 
Practice.3 

Notice  of  the  proposed  rule  change,  as 
originally  filed,  together  with  its  terms  ^ 
of  substance  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
33606,  February  9, 1994)  and  by 
publication  in  the  Federal  Register  (59 
FR  7276,  February  15, 1994).  Six 
comments  were  received  in  response  to 
the  Commission  release. 

On  June  7, 1994,  the  NASD  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  Amendment  No.  1  responds  to 
the  comment  letters  received  by  the 
Commission,  amends  the  language  of 
the  filng  to  clarify  the  intent  of  the 
NASD,  and  prohibits  members  fi-om 
using  rankings  other  than  those 
developed  and  produced  by  an  entity 
meeting  the  Guidelines’  definition  of 
“Ranking  Entity.” 

Amendment  No.  2,  filed  on  June  13, 
1994,  further  clarifies  the  rule  change  by 
making  certain  technical  changes  to  the 
text  of  the  rule  change,  and  clarifies  that 
rankings  based  on  yield  may  use  only 
the  SEC  standardized  yield. 

By  this  release,  the  Commission:  (i) 
solicits  comments  on  Amendment  Nos. 

1  and  2;  and  (ii)  approves  the  proposed 
rule  change,  as  amended,  on  an 
accelerated  basis. 

Below  is  the  text  of  the  rule  change, 
as  amended  by  Amendment  Nos.  1  and 


*  15  U.S.C.  78s(b)(l)(1988). 

2 17  CFR  240.19b-4  (1993).  ' 

^  NASD  Manual,  Rules  of  Fair  Practice.  Art.  Ill, 
Sec.  35(d)(2)(M).  (CCH)  f  2195. 


2.  Language  added  to  the  original 
proposal  is  italicized;  proposed 
deletions  to  the  language  originally  filed 
as  SR-NASD-93-69  are  in  brackets. 

Guidelines  for  the  Use  of  Rankings  In 
Investment  Companies  [Mutual  Fund] 
Advertisements  and  Sales  Literature 

I.  Definition  of  “Ranking  Entity” 

For  purposes  of  these  guidelines,  the 
term  “Ranking  Entity”  refers  to  any 
entity  that  provides  general  information 
about  investment  companies  [mutual 
funds]  to  the  public,  that  is  independent 
of  the  investment  company  [mutual 
Funds]  and  its  affiliates,  and  whose 
services  are  not  procured  by  the 
investment  company  [mutual  fund]  or 
emy  of  its  affiliates  to  assign  the 
investment  company  [fund]  a  ranking. 

II.  General  Prohibition 

Members  shall  not  use  in  investment 
company  advertisements,  sales 
literature  or  general  promotional 
material  any  investment  company 
rankings  other  than  those  developed 
and  produced  by  entities  that  meet  the 
definition  of  “Ranking  Entity,’’  and 
which  conform  to  the  requirements  of 
the  Guidelines  herein. 

[II.]  III.  Required  Disclosures 

A.  Headlines/Prominent  Statements 

1.  A  headUnes  or  other  prominent 
statement  must  not  state  or  imply  than 
an  investment  company  [mutual  fund]  is 
the  best  performer  in  a  category  unless 
it  is  actually  ranked  first  in  the  category. 

2.  Prominent  disclosure  of  the 
investment  comany’s  [mutual  fund’s] 
ranking,  the  total  number  of  investment 
companies  [mutual  funds]  in  the 
category,  the  name  of  the  category,  and 
the  period  on  which  the  ranking  is 
based  (i.e.,  the  length  of  the  period  and 
the  ending  date;  or,  the  first  day  of  the 
period  and  the  ending  date),  must 
appear  in  close  proximity  to  any 
headline  or  other  prominent  statement 
that  refers  to  a  ranJdng. 

B.  All  advertisements  and  sales 
literature  containing  an  investment 
company  [mutual  fund]  ranking  must 
disclose,  with  respect  to  the  ranking: 

1.  the  name  of  tne  category  (e.g., 
growth  [funds]); 

2.  the  nvimber  of  investment 
companies  [funds]  in  the  category; 

3.  the  names  of  the  Ranking  Entity; 

4.  the  length  of  the  period  and  the 
ending  date,  or,  the  first  day  of  the 
period  and  the  ending  date; 

5.  criteria  on  which  the  ranking  is 
based; 

6.  for  investment  companies  (load 
funds]  which  assess  front-end  sales 
loads,  whether  the  ranking  takes  into 
accoimt  sales  charges; 


7.  if  the  ranking  is  based  on  total 
return  or  the  current  SEC  standardized 
yield,  fees  have  been  waived  or 
expenses  advanced  during  the  period  on 
which  the  ranking  is  based,  and  the 
waiver  or  advancement  had  a  material 
effect  on  the  total  return  or  yield  for  that 
period  [ranking],  a  statement  to  that 
effect,  and 

8.  the  publisher  of  the  ranking  data 
(e.g.,  “ABC  Magazine,  June  1993”).  The 
disclosure  required  by  Bl,  B2,  [and]  B3, 
and  B4  must  be  set  forth  prominently  in 
the  body  of  the  advertisement  or  sales 
literature. 

C.  If  the  investment  company  [mutual 
fund]  ranking  consists  of  a  symbol  (e.g., 
a  star  system)  rather  than  a  number,  the 
advertisement  or  sales  literature  also 
must  disclose  the  meaning  of  the 
symbol  (e.g.,  a  four-star  ranking 
indicates  that  the  fund  is  in  the  top  30% 
of  all  investment  companies  [mutual 
funds]). 

D.  All  advertisements  and  sales 
literature  containing  an  investment 
company  [mutual  fund]  ranking  must 
disclose  that  past  performance  is  no 
guarantee  of  future  results. 

[III.]  TV.  Time  Periods 

A.  Any  investment  company  [mutual 
fund]  ranking  set  forth  in  an 
advertisement  or  sales  literature  must 
be,  at  a  minimum,  current  to  the  most 
recent  calendar  quarter  ended,  in  the 
case  of  advertising,  prior  to  the 
submi  ssion  for  publication,  or,  in  the 
case  of  sales  literature,  prior  to  use. 

B.  Except  for  money  market  mutual 
funds: 

1.  advertisements  and  sales  literature 
must  not  use  any  ranking  based  on  a 
period  of  less  than  one  year; 

2.  an  investment  company  [mutual 
fund]  ranking  based  on  total  return  must 
be  accompanied  by  rankings  based  on 
total  return  for  the  [one,  five  and  ten 
year  periods  (or  life  of  the  fund)]  one 
year  period  for  investment  companies  in 
existence  for  at  least  one  year;  the  one 
and  five  year  periods  for  investment 
companies  in  existence  for  at  least  five 
years,  and  the  one,  five  and  ten  year 
periods  for  investment  companies  in 
existence  for  at  least  ten  years  supplied 
by  the  same  Ranking  Entity  in  the 
category  and  based  on  the  same  time 
period;  and, 

3.  an  investment  company  ranking 
based  on  yield  may  be  based  only  on  the 
current  SEC  standardized  yield.  An  [A] 
investment  company  [mutual  fund] 
ranking  based  on  the  current  SEC 
standardized  yield  must  be 
accompanied  by  rankings  based  on  total 
return  for  the  [one,  five  and  ten  year 
periods  (or  life  of  the  fund)]  one  year 
period  for  investment  companies  in 
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existence  for  at  hast  oaeyecar,  the  (me 
and  pee  year  periods  for  investment 
companies  in  existence  pn  at  least  pve 
years,  and  the  one,  pve  and  ten  year 
periods  for  investment  companies  in 
existence  for  at  feast  ^n  years  supplied 
by  the  same  Ranking  Entity  in  the 
category  and  based  on  the  same  time 
period. 

IIV.}  V.  Categories 

A.  The  choice  of  categmy  fineludii^ 
a  subcat^ory  of  a  broader  category)  on 
whkii  the  investment  company  (mutual 
fund]  ranking  is  based  must  be  oce  that 
provides  a  sound  basis  for  evaluating 
the  perfonnance  of  the  mvatment 
company  (fund). 

B.  Sttb)^  to  the  standards  below,  an 
investment  company  (mutual  hmd) 
ranking  must  be  ba»9d  only  on  (1)  a 
pubUsbed  category  or  sub^tegory 
created  by  a  Ranking  Entity  or  (2}  a 
category  or  subcategory  created  by  an 
investment  company  (fund}  or  an 
investment  company  (fund}  affiliate,  but 
based  tm  the  perfcmnance 
measurements  of  a  Ranking  Entity. 

C  When  the  investment  company 
(mutual  fund]  ranking  is  based  on  a 
subcategory,  the  advertisement  or  sales 
literature  must  disclose  the  name  of  the 
full  category  and  the  investment 
company’s  [fund’s]  ranking  and  the 
number  of  investment  companies 
[funds]  in  the  full  category.  This 
requirement  does  not  apply  if  the 
subcategory  is  (1}  based  solely  on  the 
investment  objectives  of  the  investment 
companies  [funds]  included  and  (2) 
created  by  a  Ranking  Entity.  This 
disclosure  could  be  included  in.  a 
footnote. 

D.  The  advertisement  or  sales 
literature  must  not  use  any  category  or 
subcategory  that  is  based  upon  the 
investment  company’s  [mutual  fimds'I 
asset  size  (whether  or  not  it  has  been 
created  by  a  Ranking  Entity}. 

E.  If  an  advertisement  uses  a  category 
created  by  the  investment  company 
[mutual  iwd]  or  an  investment 
company  [fund]  affiliate,  including  a 
"subcategory’*  of  a  category  established 
by  a  Ranking  Entity,  the  advertisement 
must  prominently  disclose: 

1.  the  foct  that  tibe  investment 
company  [fund]  or  its  affihats  has 
created  the  ranking  category; 

2.  the  number  of  investment 
companies  [funds}  in  the  category; 

3.  the  basis  for  selecting  the  category; 
and 

4.  the  Ranking  Entity  that  cfoveloped 
the  research  on  whidi  the  imiking  is 
based. 

F.  An  advertisement  or  sales  bterature 
contaiidng  a  headline  or  other 
prominent  statement  that  proclaims  an 


investment  company  [nmtual  fund} 
ranking  created  by  an  investment 
company  (fund)  or  its  affiliate  must 
indicate,  in  (dose  proximity  to  the 
headline  or  statement,  th^  the 
investment  cmnpcmy  (mutual  fund) 
ranking  is  based  upon  a  category  created 
by  the  investment  company  [fund]  or  its 
affiliate. 

(V.f  VI.  Multiple  Qass/Two-Tier  Funds 

bivestment  company  (Mntual  Fund} 
rankings  for  more  than  one  class  or 
investment  company  (fund}  with  the 
same  portfedio  must  be  accennpanied  by 
prominent  disclosure  of  the  facd  that  the 
investment  companies  ffemds}  ch*  classes 
have  a  (xunmon  portfolio. 

II.  Background 

The  number  of  investment  emupany 
ranking  entities  has  increa.sed 
substantially  in  recent  years.  ITiere  has 
been  a  corresponding  increase  in 
references  to  investment  company 
rankings  in  investment  company 
advertisements  and  sales  literature.  The 
use  of  these  rankings  has  proven  in 
many  instances  to  be  a  source  of 
confosion  to  investors,  because  an 
investment  company’s  ranking  may 
depend  upon,  among  other  thirds,  the 
other  investment  companies  against 
which  its  performance  is  compared,  the 
time  period  during  which  the 
performance  of  the  investment  company 
is  measured  and  whether  the 
performance  measurement  used  to  rank 
the  investment  cxnnpany  reflects  sales 
charges  imposed.  In  response  to  the 
increasing  reference  by  investment 
company  groups  to  such  investment 
company  rankings  in  investment 
company  advertisements  and  sales 
literature,  the  NASD  filed  the  proposed 
rule  change  to  provide  guidance  on  the 
use  of  investment  company  rankings. 

in.  Comment  Lette» 

The  Commission  received  letters  from 
six  commenters.'*  Alt  commenters 
except  Blanchard,  are  explicitly  in  favor 
of  the  Guidelines,  with  teex^mmended 
changes.  Blanchard  does  not  explicitly 


'*  See  letter  from  Michael  E.  ProediBan,  PresklaBt 
a  CEO,  The  Blanchard  Group  of  Funds 
(“Blanchard”)  to  Jonathan  Katz,  Secretary,  SEC. 
dated  Febniafy  20, 1994.  letter  from  Pant  Schott 
Stevens,  Onerat  Couneri,  Investment  Compeny 
Institute  f'SCTT  dated  March  8. 1984;  latter  ficota 
Kichard  &  Goetea^  (Iheit,  NASAA  Investment 
Company  Sales  Practices  Committee  (“NASAA”), 
dated  March  7, 1994;  letter  from  Thomas  W.  Joseph, 
Principal.  Sendder,  Stevens  k  Cterk,  fate. 
(“Scudder”).  dated  March  8, 1994;  letter  from 
Forrest  R.  Foss,  Vice  PMsident  aad  Aasistent  Legal 
Counsel.  T.  Sowa  Priea  Aesociatae,  lac.  rPrk^’X 
dated  March  14. 1994;  and  letter  Cram  Diane  Baodt, 
Vice  President,  Charles  Schwab  k  Go.,  bic. 
(“Schwab”),  dated  March  31, 1994. 


support  or  oppose  the  proposed  rule 
change,  and  also  recommends  changes 

1.  ^veral  commenters  object  to 
Guidelines  IV.B.Z.  and  IV.B,3..  which 
would  require  an  investment  company 
to  obtain  a  ranking  from  a  ranking 
agpney  for  the  life  of  an  investment 
company  if  an  investment  company  is 
less  than  10  years  olcL  These 
commenters  state  that  it  is  impossible  ta 
obtain  a  rankings  from  ranking  agenenes 
for  the  life  of  an  investment  cximpany. 

In  response  to  these  comments,  the 
NASD  has  amended  Sections  1V.B.2. 
and  IV.B.3.  to  require  that  mvestment 
company  rankings  based  (» total  return 
or  the  current  SEC  sAaodardized  yield 
must  be  accompanied  by  rankings  for 
one  year  where  the  investment  company 
has  been  in  existence  for  at  least  one 
year  but  fewer  than  five,  one  and  five 
years  where  the  investment  company 
has  been  in  existenc»  for  at  least  five 
years  but  fewer  than  ten.  and  one,  five 
and  ten  3jears  where  the  investment 
company  has  been  in  existence  for  ten 
years  or  more.  The  NASD  believes  that 
a  meaningful  comparisem  of  rankings  hi 
excess  of  (me  year  should  include 
multiple  time  periods  for  comparison  to 
avoid  the  possibility  of  “cherry  pickii^’’ 
only  those  time  periods  in  which  any 
particular  investment  cxmipany  was 
highly  ranked.  The  requirement  in  the 
proposed  Guidelines  to  supply  life  of 
investment  ccunpeny  rankh^s  has  been 
eliminated. 

2.  Commenters  also  object  to  the 
recpiirement  that  all  rankings  include 
rankings  over  1,  5,  and  IQ  year  periods. 
The  K3  notes  that  if  a  Rankii^  Entity 
ranks  funds  over  a  3  year  period,  the 
member  cxsuld  not  use  that  ranking. 

The  NASD  believes  that  it  is 
important  to  require  a  one-year  time 
period  tube  included  to  permit  the 
evaluatiem.  of  an  investment  company’s 
immediate  p^foimance  against  its 
perfonnance  over  time.  The  required 
use  of  one-year  remking  periods  reduces 
the  potential  for  rankings  to  be 
deceptive  or  misleading.  'The  Guidelines 
do  not  foreclose  the  use  of  a  three-year 
time  period,  or  any  other  time  period,  so 
loi^  as  all  time  periods  requir^  to  be 
used  by  the  Guidelines  are  includecL 

3.  The  ICI  also  objects  to  Guideline 
in.B.7.,  which  would  recpiiie  a 
statement  that  an  investment  ccuupany’s 
ranking  was  materially  improved  by 
virtue  of  a  fee  waiver  or  expense 
advancement  if  that  fee  waiver  m 
expense  advancement  had  an  efiect  on 
the  rankings.  The  id’s  suggested 
alternative  is  to  focus  on  the  waiver  or 
advancement’s  effect  on  total  return  or 
yield  rather  than  the  investm^at 
company’s  ranking.  The  IQ  states  tbait  if 
the  ranking  is  bas^  upem  total  return  or 
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yield,  the  investment  company  has 
benefited  firom  a  fee  waiver  or  expense 
advancement,  and  that  waiver  or 
advancement  has  had  a  material  impact 
upon  total  return  or  yield,  the 
advertisement  should  state  that  the  fee 
waiver  or  expense  advancement  has  had 
a  material  impact  upon  total  return  or 
yield. 

The  NASD  recognizes  that  an 
investment  company  would  most  likely 
not  know  if  fee  waivers  or  expense 
advancements  had  a  material  effect  on 
the  investment  company’s  ranking  since 
Ranking  Entities,  rather  than  funds, 
develop  the  rankings.  It  would  be  very 
difficult  to  provide  data  concerning 
such  effects  since  the  data  would  not 
have  been  compiled  by  either  the 
investment  company  or  the  Ranking 
Entity. 

Therefore  the  NASD  has  amended 
Section  II1.B.7.  to  require  that  where  the 
ranking  is  based  on  total  retiun  or  SEC 
standardized  yield,  and  where  fees 
waived  or  expenses  advanced  during 
the  period  on  which  the  ranking  is 
based  had  a  material  effect  on  total 
return  or  yield  for  such  period,  a 
statement  to  that  effect  shall  be 
included.  Thus,  members  are  still 
capable  of  providing  investors 
disclosure  concerning  the  potential 
effects  of  fee  waivers  and  expense 
advancements  on  investment  compemy 
performance  and  rankings  without 
having  to  provide  data  that  is  not 
available.  The  requirement  of  whether 
such  waived  fees  or  advanced  expenses 
had  a  material  effect  on  the  ranking  has 
been  eliminated. 

4.  Scudder  suggests  that  load  funds 
should  be  required  to  disclose  their 
actual  load,  rather  than  just  disclosing 
that  they  have  a  load  if  a  ranking  does 
not  reflect  that  load. 

The  NASD  believes  that  it  is 
important  for  investors  to  know  whether 
a  ranking  for  a  particular  investment 
company  has  t^en  into  account  the 
investment  company’s  sales  load. 
However,  the  NASD  has  determined  not 
to  reqmre  the  disclosure  of  the  actual 
sales  load,  which  is  already  required  to 
be  disclosed  by  other  provisions  of  the 
securities  laws. 

5.  Scudder  also  suggests  that  the 
Guidelines  should  focus  on  total  return 
over  1,  5,  and  10  year  periods  rather 
than  on  rankings. 

The  NASD  believes  that  a  focus  on 
total  return  would  not  address  the  types 
of  harm  against  which  the  Guidelines 
are  designed  to  protect.  'The  Guidelines 
were  developed  to  address  the 
dissemination  to  the  public  of 
information  about  investment  company 
rankings  as  a  basis  for  the  pvutdiase  and 
sale  of  investment  company  shares. 


6.  Price  raises  a  specific  issue  with 
respect  to  Momingstar  rankings. 
Momingstar  produces  a  single  blended 
ranking  taking  into  accoimt  performance 
over  3,  5,  and  10  year  periods,  taking 
into  account  risk.  Price  states  that  if  this 
ranking  is  used,  it  should  not  be 
required  to  use  component  rankings. 

■The  NASD  does  not  believe  that  a 
blended  ranking  is  an  appropriate 
substitute  for  the  component  rankings  of 
three,  five  and  ten  years.  First,  the 
NASD’s  proposed  Guidelines  require 
time-fi'ame  components  of  one,  five  and 
ten  years.  Second,  a  blended  rating 
could  significantly  obscure  that  would 
otherwise  be  meaningful  information  to 
an  investor.  As  noted  above,  the  NASD 
believes  that  a  meaningful  comparison 
of  rankings  in  excess  of  one  year  should 
include  multiple  time  periods  for 
comparison  to  avoid  the  possibility  of 
investor  confusion.  Also,  as  noted 
above,  the  NASD  believes  that  it  is 
important  to  require  a  one-year  time 
period  to  be  included  to  permit  the 
evaluation  of  an  investment  company’s 
immediate  performance  against  its 
performance  over  time.  The  required 
use  of  one-year  ranking  periods  reduces 
the  potential  for  rankings  to  be 
deceptive  or  misleading. 

7.  NASAA  objects  to  permitting  funds 
to  self-select  a  universe  of  funds  against 
which  they  rank  themselves.  NASAA 
would  prefer  to  prohibit  self-selected 
rankings,  or,  alternatively,  would 
require  a  comparison  against  a  relevant 
unmanaged  index  in  addition  to  the 
comparison  against  the  self-selected 
universe. 

Pursuant  to  Section  35(c)  to  Article  III 
of  the  NASD  Rules  of  Fair  Practice,  all 
new  advertisements  and  sales  literature 
concerning  registered  investment 
companies  that  include  or  incorporate 
rankings  must  be  filed  within  10  days  of 
first  use  with  the  NASD’s  Advertising 
Regulation  Department  for  review,  along 
with  a  copy  of  the  data,  ranking  or 
comparison  on  which  the  ranking  is 
based.  If  the  ranking  is  not  generally 
published  or  is  the  creation  of  the 
investment  company,  its  imderwriter  or 
affiliate,  it  must  be  filed  for  review  and 
approval  at  least  10  days  prior  to  first 
use.5  In  either  case,  the  NASD  shall 
have  the  opportunity  to  determine 
whether  ranldngs  based  on  a'  self- 
selected  universe  of  funds  comport  with 
the  basic  requirements  of  Section  35 
that  commimications  to  the  public  be 
based  on  fair  dealing  and  good  faith. 

8.  NASAA  also  suggests  that  the  core 
elements  of  the  Guidelines  be 


’I  See  Securities  Exchange  Act  Release  No.  33780 
(Mar.  17. 1994).  59  FR  14005  (Mar.  24, 1994). 


incorporated  into  Article  III,  Section  35 
of  the  NASD  Rules  of  Fair  Practice. 

The  Guidelines  will  be  incorporated 
as  guidelines  to  Article  ni.  Section  35  to 
the  Rules  of  Fair  Practice.  Pursuant  to 
Article  I,  Section  (o)  to  the  NASD  By- 
Laws,  the  rules  of  the  NASD  include  the 
Rules  of  Fair  Practice  and  any 
interpretations  promulgated  thereunder. 
Any  guideline,  policy  or  interpretation 
promulgated  imder  a  Rule  of  Fair 
Practice  is,  therefore,  enforceable  by  the 
NASD  as  if  it  were  a  Rule  of  Fair 
Practice. 

9.  Schwab  publishes  the  Schwab 
Mutual  Funds^  Performance  Guide 
(‘‘Schwab  Guide").  The  Schwab  Guide 
provides  twenty  items  of  information 
about  each  investment  company 
available  in  Schwab’s  Mutual  Fimd 
Marketplace.  Schwab  states  that  the 
Schw'ab  Guide  does  not  resemble  typical 
investment  company  advertisements  or 
sales  literature,  but  would  fall  under  the 
Guidelines  because  Schwab  sells  each 
investment  company  listed  in  the 
Schwab  Guide.  Schwab  objects  to  the 
application  of  the  Guidelines  to  the 
Schwab  Guide  and  similar  publications. 

The  NASD  imderstands  that  Schwab 
has  requested  exemption  from 
application  of  the  proposed  Guidelines 
to  the  Schwab  Guide  on  the  basis  that 
such  a  requirement  would  entail 
significant  additional  information  to  the 
Schwab  Guide,  making  it  “too  long  and 
comp  licated  and  too  expensive  to 
produce  and  distribute.’’  However,  the 
Schw  ab  Guide  is  distributed  by  Schwab, 
a  member  firm,  to  the  pubUc  in 
connection  with  the  purchase  or  sale  of 
funds  offered  through  Schwab’s  Mutual 
Fund  Marketplace”  (“MFMP”),  and  thus 
qualifies  under  NASD  definitions  as 
“advertisement”  or  “sales  literature.” 
Additionally,  the  performance  rankings 
in  the  Schwab  Guide  will  be  subject  to 
the  p  roposed  Guidelines  since  Schwab 
qualifies  under  the  definition  of 
“Ranking  Entity”  in  the  proposed 
Guidelines. 

If  Schwab,  or  any  other  member  firm, 
uses  Schwab’s  investment  company 
rankings,  or  any  other  Ranking  Entity’s 
investment  company  rankings,  in 
connection  with  the  purchase  or  sale  of 
such  investment  companies,  then  the 
use  of  such  rankings  is  subject  to 
compliance  not  only  with  the  general 
requirements  of  Article  III,  Section  35  to 
the  NASD  Rules  of  Fair  Practice,  but 
also  with  the  specific  requirements 
under  the  proposed  Guidelines,  if 
adopted. 

IV.  Amendment  Nos.  1  and  2 

f 

As  mentioned  above,  the  NASD  filed 
Amendment  No.  1  to  the  rule  filing  in 
order  to  respond  to  the  six  comment 
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letters  received  by  the  NASD  and  the 
Commisskm.  Amendment  No.  2  was 
filed  to  ftirtbCT  clerily  the  proposed  rule 
chajRge  and  to  ensure  that  die  text  of  the 
prt^posed  rule  change  was  cojosistenf 
with  the  definition  of  similar  terms  used 
in  the  federal  securities  laws.* 
Amendment  No.  2  adds  a  new  Sectwm 
n.  to  the  Cnidelines  to  clarify  that 
members  only  use  the  rankings  of  those 
entities  included  in  the  definition  of 
"Ranking  Entity,”  and  are  precluded 
fium  using  rankings  of  any  entity  that 
falls  outside  the  definition.  Sections  11- 
V.  will  be  redesignated  Sections  ID.- VI. 
Amendment  No.  2  also  replaces  the 
phrase  "Mutual  Fund”  in  the  heading  of 
the  Guidelines  and  throughout  the  text 
with  the  phrase  “investment  company” 
to  clarify  thm  the  Guidehnes  apply  to  all 
registered  investment  companies, 
inchidingboth  open-end  and  closed-end 
management  companies,  as  those  terms 
are  defined  and  classified  in  the 
Investment  Company  Act  of  1940. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seenrities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  aQ  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commissioa,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wk^eM  fiom  the 
pubbe  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Cbnmiissian’'s  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 


•The  NASD  proposes  to; 

1.  Reposition  Subsection  I. A.,  which  was  adthsrf 
as  a  new  Subsection  in  SR-NASD-93-S9, 
Amendment  No.  2,  to  new  Secdon  D.  entitled 
"General  Prohibitioo,”  and  lenumber  the  rr^maiaiag 
Sections  accordingly; 

2.  Subsection  ni.B,6.:  replace  the  phrase  "isales 
charges”  in  tho  Crst  tine  (which  was  added  in 
Amendment  No.  2)  with  the  phrase  ‘'front-end  sales 
loads”  to  retain  ceosisteacy  with  the  deTmition  of 
“sales  load”  in  Section  2(a)t35>af  the  Investment 
Company  Act  of  1940  and  to  clarify  that  the 
SubsMtion  applies  only  to  front-end  sales  hoeds; 

3.  Subeactioa  IV .A.:  inserf  ths  phrase  *Tn  the  case 
of  advertising”  between  the  wor^  ‘'ended*'  and 
"prior,”  and  insert  the  phrase  “or,  in  the  case  of 
sales  literature,  prior  te  uee”  after  the  word 
“publication,”  to  make  the  Subsection  consistent 
with  SEC  Rule  43b-l;  and 

4.  Subsection  rV3.3.:  insert  the  sentence  "an 
investment  comptany  ranking  based  on  yield  may  be 
baaed  onky  on  the  emrent  SBC  itsndnrdt-rad  3tietd’ 
in  the  beginning  of  the  Sebcectioa  to  clarify  that 
rankings  based  on  yield  may  use  only  the  .SEC 
standardized  yield. 


available  for  inspection  and  cx>pying  at 
the  principal  office*  of  the  NASD.  All 
submisrians  should  refer  to  SR-NASD- 
K5-69  and  sheuki  be  submitted  by 
August  8, 1994. 

V.  Discussion  and  Findings 

The  Commission  beiieves  that  the 
NASD  has  addressed  the  relevant 
question  raised  in  the  comment  letters. 
The  CtHomissum  believes  ffiat  the 
amendments  to  the  proposed  rule 
change  adequately  respond  to  the 
concerns  of  commenters  that  certain, 
provisions  of  the  Guidefines  as  initially 
proposed  imposed  undue  burdens  upon 
ntentbers  (e.g.,  “fife  of  fimd”  rankings; 
judgments  as  to  whether  a  fee  waiver  oc 
expense  advancanent  materially 
improved  the  ranking  of  an  investment 
companyk  The  Commission  believes 
that  the  Guideliaes,  as  amended,  will 
assist  investment  company  investors  in 
making  informed  investnaent  decisians 
based  upon  mfonnatiem  set  forth  in  a 
clear  and  uniform  mannex. 

Certain  commenters  objected  that  the 
Guidelines  require  the  use  of  rankings 
over  1, 5  and  Id  years  periods.  They 
noted  that  certain  Ranking  Entitiaa  do 
not  produce  one-year  rankings,  and  that 
members  would  ^  pireduded  fixun 
u^g  Ranking  Entities  using  other  time 
periods.  The  NASD  has  stated  that  it 
recognizes  that  the  proposed  rule 
change  may  prevent  members  from 
using  certain  Ranking  EhtitieS.^ 
However,  the  NASD  stated  that  if 
believes  that  the  protection  and  benefits 
to  the  investing  public  of  a  consistent 
and  unitary  standard  for  the  use  of 
mutual  fund  rankings  outweigh  the 
competitive  disadvantage  for  certain 
Ranking  Entities  that  do  not  currently 
produce  rankings  in  conformance  with 
the  Guidehnes.  The  NASD  also  noted 
that  it  heheves  that  the  fiscal  burden 
that  Ranking  Entities  would  need  to 
incur  to  conform  their  publication  to  the 
requirements  of  the  Guidelines  would 
be  slight.  The  Commission  agrees  with 
the  NASD  that  any  competitive  burdens 
imposed  by  the  C^idehnes  are 
outwei^ed  by  the  invests  pmjtection 
benefits  that  the  Guidehnes  will 
provide. 

The  Commission  finds  that  the 
proposed  role  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulatioiM  thereunder 
applicable  to  the  NASD.  Specificahy, 
the  CoHimission  beheres  that  rule 
change  is  consislent  with  the  provisions 
of  Section  15A(b)f6)  of  the  Act.*  Sectfon- 


’’  See  letter  from  StizuHtoE.  RotiiwelX  AmocuIc 
General  Counsel,  NASD  to  Maik  P.  Barracca, 
Branch  Chief,  Over-the-Countar  Reguterion,  SEC, 
da«erf))riT5, 1994. 

•15  W.S.C  78D-3tb)f6lfT988j 


15A(b)f&}.  among  other  things,  requires 
that  the  rales  of  the  NASD  be  descried 
to  perfect  the  mechanism  of  a  free  sbkJ 
open  market  and  a  national  market 
system,  and,  in  general',  to  protect 
investors  and  the  pubhc  interest.  The 
Guidehnes  wifi  enhance  investor 
protection  and  the  pubhc  interest 
because  they  promote  a  clear  and 
uniform  manner  in  which  to 
disseminate  to  the  public  rnformation 
about  investment  comjiaay  rankings  as 
a  basis  for  the  purchase  and  sale  of 
investment  company  shares. 

By  fetter  dated  July  6, 1994,  the  NASD 
requests  that  the  Consmission  find  good 
cause  to  approve  the  proposed  rule 
change  as  amended  by  Amendment  Nos. 

1  and  2,  prior  to  the  3<Jth  day  following 
publication  of  notice  of  the  filing  of 
such  Amendments  in  the  Feder^ 
Register  •The  NASD  states  that  the 
proposed  rule  change  is  necessary  to 
adchess  regulatory  concerns  regaading 
the  disparate  information  being 
provided  to  investors  in  investment 
compmiy  advertising  and  sates 
literature.  The  NASD  notes  that  there 
are  currently  no  specific  guidelines 
regulating  the  use  of  ranidngs  in 
investment  company  advertising  and 
sales  literature,  and  that  the  proposed 
rule  change  wilt  ensutie  that  investors 
are  provided  clear  information  and  fail 
and  balanced  ranking  comparisons. 

Pursuant  to  Section  13(bK2)  of  the 
Act  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change, 
as  amended,  prior  to  the  3(}th  dBy  after 
publication  of  Amendment  Nos.  1  and 

2  in  the  Federal  Register.  The  raoposed 
rule  change,  vdiieh  was  publisned  in  the 
Federal  Raster  for  the  full  statukny 
period,  would  have:  (Ij  Required 
members  to  provide  "fife  of  fund^’ 
rankings  for  investment  companies  less 
than  10  years  old;  (Z)  required  members 
to  state  whether  a  fee  waiver  enr  expense 

'  advancement  materially  improved  the 
ranking  of  an  investment  company;  and 
(3j  applied  only  to  nuitual  funds.  The 
proposed  am^idment  simply  eUminates 
the  "life  of  fund”  ranking  requirement, 
requires  members  to  state  whether  fees 
waived  or  expenses  advanced  during 
the  period  on  which  the  ranking  is 
based  had  a  material  effect  on  total 
return  or  yield  for  such  period,  and 
applies  the  guidelines  to  all  investment 
companies.  The  Commission  also 
believes  it  is  important  for  ranking 
informatioa  to  be  provided  to  investors 
in  a  uniform  ntannmr  and  in  a  feemat 
that  permits  investors  to  ntake  educated 


•Latter  from  Sosasm  &  ttotiawtil,  Aasociatp 
Gansiat  Couasal,  NASO,,  ta  Mack,  P-.  Baoacca, 
Branch  Chief,  dated  Itily  6, 1994. 

••15  rj.S  C.  TSsftjirzli  (19981 
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comparisons  of  investment  company 
rankings.  Because  the  Commission 
believes  that  Ae  Guidelines  will 
improve  the  ability  of  investment 
company  investcns  to  make  soimd 
judgments  based  upon  clear  and 
uniform  inftmnation,  the  Commission 
believes  that  the  rule  filing  should  be 
approved,  as  am^ided,  without  delay. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,  that  SR- 
NASI>-93-69be,  and  hereby  is, 
approved  effective  immediately. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.*  ’ 

Margaret  U.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-17352  Filed  7-15-94;  8:45  am] 
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[Release  No.  34-34355;  FUe  No.  SR-NASD- 
93-381 

Self'Regutatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Interim  injunctive  Relief  in 
intra'Industry  Disputes  and  Certain 
Other  Changes  in  the  NASD  Code  of 
Arbitration  Procedure 

July  12. 1994. 

Pursuant  to  Section  19(b)<l)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”).  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  8, 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
Filed  with  the  Seciuities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  hxnn  interested  persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Thb  NASD  proposes  to  amend;  its 
Code  of  Arbitration  Procedure  (“Code”) 
to:  (1)  redesignate  Part  HI.  Section  44*  et 
seq.  as  new  Part  IV;  (2)  amend  Sections 
22  and  44;  and  (3)  add  a  new  Section 
to  the  Code.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 


• '  17  CFR  2e0.36-3(aMl2)  (1993). 

'  The  NASD  initially  submitted  the  proposed  rule 
change  on  July  13. 1993.  Amendment  No.  I  made 
technical  chafes  to  the  text  of  the  rule.  See  Letter 
from  Suzanne  E.  RodtwelL  Associate  General 
Counsel.  NASD,  to  Selwyn  Notelovita,  Branx;h 
Chief.  Over-the-Counter  Regulation,  SEC  (available 
in  Commission’s  Public  Reference  Room). 

*  NASD  Manual,  Code  of  Arbitration  Procedure. 
Art.  ni.  Sec.  44  (CCH)  f  3744. 


language  is  in  italics,  proposed 
deletions  are  m  brackets. 

CODE  OF  ARBITRATION  PROCEDURE 

*  «  •  *  til 


PARTm 

UNIFORM  CODE  Of  ARBITRATKIN 

*  *  *  «  • 

Peremptory  Challenge 

Sec.  22.  In  any  arbitration  proceeding, 
except  as  provided  in  Section  (XX — 
Injunctions),  each  party  shall  have  the 
right  to  one  peremptory  challenge.  In 
arbitration  where  ^ere  are  multiple 
Claimants,  Respondents  and/or  Third- 
Party  Respondents,  the  Claimants  shall 
have  one  peremptory  challenge,  the 
Respondents  shall  have  one  peremptory 
challenge,  and  the  Tliird-Party 
Respondents  shall  have  one  peremptory 
challenge,  unless  the  Director  of 
Arbitration  determines  that  the  interests 
of  justice  would  best  be  swved  by 
awarding  additional  peremptory 
challenges.  Unless  extended  by  the 
Director  of  Arbitration,  a  party  wishing 
to  exercise  a  peremptory  challenge  must 
do  so  by  notifying  the  Director  of 
/Arbitration  in  writing  withm  five  (5) 
business  days  of  notification  of  the 
identify  of  the  person(s)  named  under 
Section  21  or  Section  32(d)  or  (e), 
whichever  comes  first.  There  shall  be 
unlimited  challenges  for  cause. 


PART  IV 

MlSCELLANEOCrS 


Schedule  of  Fees  for  Industry  and 
Clearing  Controversies 

Sec.  44. 

*  «  *  *  * 

(h)  In  each  industry  or  clearing 
controversy  which  is  required  to  be 
submitted  to  arbitration  before  the 
Association  as  set  forth  in  Section  8, 
above,  (requiringl  where  interim 
injunctive  relief  is  requested  or  where  a 
court  has  issued  a  temporary  injunction 
and  a  party  requests  expedited 
[hearings]  proceedings,  a  total  non- 
refundable  surcharge  of  $2,500  shall  be 
paid  by  [all  Claimants,  collectively,  and 
a  non-refundable  surcharge  of  $2,500 
shall  be  paid  by  all  Respondents, 
collectivelyj  the  party  or  parties 
requesting  the  expedited  proceedings  as 
provided  in  Section  (XX— Injunctions}. 
These  surcharge  fees  shall  be  in 
addition  to  all  other  non-refimrkble 
filing  fees,  hearing  deposits,  or  costs 
which  may  be  required.  The  arbitrator 
may  determine  that  a  party  shall 


reimburse  another  party  for  any  non- 
refarKtabfe  surcha^  it  luts  paid. 

*  *  «  «  « 

Injunctions 

Sec.  XX.  In  industry  or  clearing 
disputes  required  to  be  submitted  to 
arbitration  pursuant  to  Section  8, 
parties  to  tfa  arbitration  may  seek 
injunctive  relief  either  witiun  the 
arbitration  process  or  from  a  court  of 
competent  jurisdiction.  Within  the 
arbitratioa  process,  parties  mayxek 
either  an  “hiterim  injunction”  from  a 
single  arbitrator  or  a  permanent 
injunction  from  a  full  arbitration  panel. 
From  a  court  of  competent  jurisdiction, 
parties  may  seek  a  temporary 
injunction.  This  section  (XX— 
Injunctions)  contains  procedures  for 
obtaining  an  interim  injunction. 
Paragraphic  of  this  Section  retches  to 
the  ^ect  of  court-imposed  injunctions 
on  aihitration  proceedings.  If  any 
injunction  is  sought  as  part  of  the  final 
award,  such  request  should  be  made  in 
the  remedies  portion  of  the  Statement  of 
Claim,  pursuant  to  Section  25(a). 

Single  Arbitrator 

(a)  Applicants  for  interim  injunctive 
relief  shall  be  beard  by  a  single 
arbitrator. 

Showing  Required 

(b)  In  order  to  obtain  an  interim 
injunction,  the  party  seeking  the 
injunction  must  make  a  clear  showing 
that  it  is  likely  to  succeed  on  the  merits, 
that  it  will  suffer  irreparable  injury 
unless  the  relief  is  granted,  and  that  the 
balancing  of  the  equities  lies  in  its  favor. 

Application  for  Relief 

(c)  Interim  injunctions  include  both 
Immediate  Injunctive  Orders  and 
Regular  Injunctive  Orders,  as  described 
in  paragraph  (d)  below.  In  either  case, 
the  applicator  shall  make  application 
for  relief  by  serving  a  Statement  of 
Claim,  a  statement  of  facts 
demonstrating  the  necessity  for 
injunctive  relief,  and  a  properly- 
executed  Submission  Agreement  on  the 
party  or  parties  against  whom  injunctive 
relief  is  sought.  The  above  documents 
shall  simultaneously  and  in  the  same 
manner  be  filed  with  the  Director  of 
Arbitration,  together  with  an  extra  copy 
of  each  document  for  the  arbitrator, 
proof  of  service  on  all  parties,  and  all 
fees  required  under  Section  44.  Filings 
and  service  required  under  this  Section 
(XX—Infanctions)  may  be  made  by 
United  States  mail,  overnight  delivery 
service  or  messenger. 

(d)  The  procedures  and  timetable  for 
handling  applications  for  interim 
injunctive  relief  are  as  follows: 
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(1)  Immediate  Injunctive  Orders. 

(A)  Upon  receipt  of  an  application  for 
an  Immediate  Injunctive  Older,  the 
Director  shall  endeavor  to  schedule  a 
hearing  no  sooner  than  one  and  no  later 
than  three  business  days  after  receipt  of 
the  application  by  the  respondent  and 
the  Director. 

(B)  The  filing  of  a  response  to  an 
application  for  an  Immediate  Injunctive 
Order  is  optional  to  the  party  against 
whom  the  immediate  order  is  sought. 

Any  response  shall  be  served  on  the 
applicant.  If  a  response  is  submitted,  the 
responding  party  shall,  prior  to  the 
hearing  or  at  the  hearing,  file  vdth  the 
Director  two  copies  of  the  response  and 
proof  of  service  on  all  parties. 

(C)  Notice  of  the  date,  time  and  place 
of  the  hearing;  the  name  and 
employment  history  of  the  single 
arbitrator  required  by  Section  21;  and 
any  information  required  to  be  disclosed 
by  the  arbitrator  pursuant  to  Section  23 
shall  be  provided  to  all  parties  via 
telephone,  facsimile  transmission  or 
messenger  delivery  prior  to  the  hearing. 

(D)  The  hearing  on  the  application  for 
an  Immediate  Injunctive  Order  may  be 
held,  at  the  discretion  of  the  arbitrator 
or  the  Director,  by  telephone  or  in 
person  in  a  city  designated  by  the 
Director  of  Arbitration. 

(E)  The  arbitrator  shall  endeavor  to 
grant  or  deny  the  application  within  one 
business  day  after  the  hearing  and 
record  are  closed. 

(F)  If  the  application  is  granted,  the 
arbitrator  shall  determine  the  duration 
of  the  Immediate  Injunctive  Order. 
Unless  the  parties  agree  otherwise, 
however,  the  order  viill  expire  no  later 
than  the  earlier  of  the  issuance  or  denial 
of  a  Regular  Injunctive  Order  under 
subparagraph  (2)  or  a  decision  on  the 
merits  of  the  entire  controversy  by  an 
arbitration  panel  appointed  under  this 
Code. 

(2)  Regular  Injunctive  Orders. 

(A)  Upon  receipt  of  an  application  for 
a  Regular  Injunctive  Order,  the  Director 
shall  endeavor  to  schedule  a  hearing  no 
sooner  than  three  and  no  later  than  five 
business  days  after  the  response  is  filed 
or  due  to  be  filed,  whichever  comes  first. 

(B)  The  party  against  which  a  Regular 
Injunctive  Order  is  sought  shall  serve  a 
response  on  the  applicant  within  three 
business  days  of  receipt  of  the 
application.  The  responding  party  shall 
simultaneously  and  in  the  same  manner 
file  with  the  Director  two  copies  of  the 
response  and  proof  of  service  on  all 
parties.  Failure  to  file  a  response  within 
the  specified  time  period  shall  not  be 
grounds  for  delaying  the  hearing,  nor 
shall  it  bar  the  respondent  from 
presenting  evidence  at  the  hearing. 


(C)  Notice  of  the  date,  time  and  place 
of  the  hearing;  the  name  and 
employment  history  of  the  single 
arbitrator  required  by  Section  21;  and 
any  information  required  to  be  disclosed 
by  the  arbitrator  pursuant  to  Section  23 
shall  be  provided  to  all  parties  via 
telephone,  facsimile  transmission  or 
messenger  delivery  prior  to  the  hearing. 

(D)  The  hearing  on  the  application  for 
a  Regular  Injunctive  Order  may  be  held, 
at  the  discretion  of  the  arbitrator  or  the 
Director,  by  telephone  or  in  person  in  a 
city  designated  by  the  Director  of 
AMtration. 

(E)  The  arbitrator  shall  endeavor  to 
grant  or  deny  the  application  within  one 
business  day  after  the  bearing  and 
record  are  closed. 

(F)  If  the  application  is  granted,  the 
arbitrator  shall  determine  the  duration 
of  the  Regular  Injunctive  Order.  Unless 
the  parties  agree  otherwise,  however,  a 
Regular  Injunctive  Order  shall  expire  no 
later  than  a  decision  on  the  merits  of  the 
entire  controversy  by  an  arbitration 
panel  appointed  under  this  Code. 

Challenges  to  Arbitrators 

(e)  There  shall  be  unlimited 
challenges  for  cause  to  the  single 
arbitrator  appointed  to  hear  the 
application  for  injunctive  relief,  but 
there  shall  be  no  peremptory  challenges. 
Parties  wishing  to  object  to  the  arbitrator 
shall  do  so  by  telephone  to  the  Director, 
and  shall  confirm  such  objection 
immediately  in  writing  or  by  facsimile 
transmission,  with  a  copy  to  all  parties. 

A  peremptory  challenge  may  not  be 
made  to  an  arbitrator  who  heard  an 
application  for  an  injunctive  order  and 
who  subsequently  participates  or  is  to 
participate  on  the  arbitration  panel 
hearing  the  same  arbitration  case  on  the 
merits. 

Hearing  on  the  Merits 

(f)  If  an  Immediate  or  Regular 
Injunctive  Order  is  issued  by  an 
arbitrator,  the  arbitration  concerning  the 
matter  of  the  injunction  shall  proceed  in 
an  expedited  manner,  according  to  a 
time  schedule  and  procedures  specified 
by  the  arbitration  panel  appointed 
under  this  Code. 

Effect  of  Court  Injunction 

(g)  If  a  court  has  issued  an  injunction 
against  one  of  the  parties  to  an 
arbitration  agreement,  unless  otherwise 
specified  by  the  court,  any  requested 
arbitration  concerning  the  matter  of  the 
injunction  shall  proceed  in  an  expedited 
manner  according  to  a  time  schedule 
and  procedures  specified  by  the 
arbitration  panel  appointed  under  this 
Code. 


Security 

(h)  The  arbitrator  issuing  the 
Immediate  or  Regular  Injunctive  Order 
may  require  the  applicant,  as  a 
condition  to  effectiveness  of  the  order, 
to  deposit  security  in  an  amount  that 
the  arbitrator  deems  proper  for  the 
payment  of  any  costs  and  damages  that 
may  be  incurred  or  suffered  by  the  party 
against  whom  injunctive  relief  is  sought 
if  it  is  found  to  have  been  wrongfully 
enjoined. 

Effective  Date 

(i)  This  Section  (XX — Injunctions) 
shall  apply  to  arbitration  claims  filed  on 
or  after  the  effective  date  of  this  section. 
Except  as  otherwise  provided  in  this 
Section  (XX — Injunctions),  the 
remaining  provisions  of  the  Code  shall 
apply  to  proceedings  instituted  under 
Section  (XX — Injunctions).  Section 
(XX— Injunctions)  shall  expire  one  year 
after  its  effective  date  unless  extended 
by  the  NASD  Board  of  Governors. 

*  it  »  if  It 

Resolution  of  the  Board  of  Governors 

Failure  to  Act  Under  Provisions  of  Code 
of  Arbitration  Procedure 

It  may  be  deemed  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade  and  a  violation  of 
Article  III,  Section  1  of  the  Rules  of  Fair 
Practice  for  a  member  or  a  person 
associated  with  a  member  to  fail  to 
submit  a  dispute  for  arbitration  under 
the  Code  of  Arbitration  Procedure  as 
required  by  that  Code,  to  fail  to  comply 
with  any  injunctive  order  issued 
pursuant  to  Section  (XX — Injunctions), 
to  fail  to  appear  or  to  produce  any 
documents  in  his  possession  or  control 
as  directed  piusuant  to  provisions  of  the 
Code  of  Arbitration  Procedure,  or  to  fail 
to  honor  an  award  of  arbitrators 
properly  rendered  pursuant  to  the 
Uniform  Code  of  Arbitration  under  the 
auspices  of  the  National  Association  dff 
Securities  Dealers,  Inc.,  the  New  York, 
American,  Boston,  Cincinnati,  Chicago, 
Pacific,  or  Philadelphia  Stock 
Exchanges,  the  Chicago  Board  Options 
Exchange,  the  Municipal  Securities 
Rulemaking  Board,  or  prirsuant  to  the  * 
rules  applicable  to  the  arbitration  of 
securities  disputes  before  the  American 
Arbitration  Association,  where  a  timely 
motion  has  not  been  made  to  vacate  or 
modify  such  award  pursuant  to 
applicable  law. 

«  *  *  *  * 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commis^cHi,  the 
NASD  included  statements  ccmceniing 
the  purpose  of  and  basis  bx  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statnnents 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  NASD  is  proposing  to  amend 
the  Code  to  codify  the  authority  of 
arbitrators  to  grant  interim  injunctive 
relief  in  intra-industry  disputes  under 
Section  8  of  the  Code  that  are  subject  to 
NASD  arbitration,  to  provide  that 
peremptory  challenges  may  not  later  be 
made  to  arbitrators  who  handled 
requests  for  interim  injunctive  relief  in 
the  same  case,  to  provide  that  the  $2,500 
nonrefundable  surcharge  for  expedited 
proceedings  shall  be  paid  by  the  party 
requesting  such  (voceedings.  and  to 
provide  that  failure  to  comply  with  any 
injunctive  order  issued  pursuant  to  the 
new  injimction  section  may  be  deemed 
to  be  a  violation  of  Article  IQ,  Section 
1  of  the  Rules  of  Fair  Practice. 

(1)  Peremptory  Challenge  to  Arbitrator 
Who  Handled  Request  for  Injunction: 
The  proposed  role  cha^e  to  Section  22 
excepts  proceedings  for  injimctive 
orders  imder  the  proposed  new  section 
froiD  the  provision  granting  a  party  one 
peremptory  diallenge  to  an  arbitrator. 
This  provision  is  compatible  with  the 
expected  n^ure  of  injunctive 
proceedings.  See  discussion  below  of 
subsection  (e)  of  the  proposed  new 
section. 

(2)  Non-refundable  Surcharge  for 
Expedited  Proceedings:  Cmrently, 
Section  44  imposes  a  non-refundable 
surcharge  of  $2,500  on  all  parties  in  an 
expedited  proceeding.  Expedited 
proceedings  are  provided  in  connection 
with  a  request  for  injunctive  relief  under 
the  proposed  new  section  and  as  a  result 
of  a  court  granting  injimctive  relief.  The 
proposed  rule  change  would  amend 
Section  44  to  provide  that  the  total 
surcharge  of  $2,500  is  to  be  paid  only 
by  the  party  or  parties  requesting 
expedited  proceedings.  In  addition,  the 
rule  change  provides  that  the  arbitrator 
may  determine  that  a  party  shall 


reimbiuse  another  party  for  any  such 
surcharge  it  has  paid. 

(3)  Procedure  for  Granting  Interim 
Injunctive  Relief:  The  introductkm  to 
the  proposed  new  section  gives 
arbitrators  audiority  to  grant  interim 
injunctive  relief  in  intra-industry 
disputes  and  clarifies  the  ability  of 
parties  to  seek  injunctive  relief  in  court 
if  they  wish.  The  introductioii  sets  out 
that  under  the  prt^msed  new  section, 
the  parties  may  seek  either  an  ‘^interim 
injimction'’  or  a  “permanent 
injimction”^  and  t^  subsection  |g)  of 
the  proposed  new  section  describes  the 
effect  of  court-imposed  iiqunctions  cm 
an  arbitration  proceeding.  Finally,  the 
introduction  clarifies  that  if  any 
injunction  is  sought  as  part  of  the  final 
award,  the  request  must  by  made 
pursuant  to  Sec:ti<m  25(a). 

Para^ph  (a)  provides  that 
applications  for  interim  injunctions  are 
to  be  heard  by  a  single  arbitrator. 
Paragraph  (b)  recptires  the  party  seeking 
interim  injuncrtive  relief  to  mate  a  clear 
showing  that  it  is  likely  to  succeed  on 
the  merits,  that  it  will  suffer  irreparable 
injury  unless  the  relief  is  granted,  and 
that  the  balancing  of  the  equities  lies  in 
its  favor.  Thus,  the  propos^  standards 
for  granting  injunctive  relief  are  similar 
to  those  tr^tionally  employed  in  many 
courts.  Paragraph  (c)  lists  the  documents 
that  must  be  filed  to  apply  for  interim 
injunctive  relief.  Paragraph  (d)  sets  forth 
the  prtx:edure  and  timetable  for 
handling  applications  for  interim 
injunctive  r^ef  Under  subparagraph 
(d)(1),  an  expedited  timetable  is 
provided  for  handling  applications  for 
Immediate  Injunctive  Or^rs,  which  are 
similar  to  temporary  restraining  orders 
(“TROs”)  that  might  be  issued  by  a 
court,  in  that  a  respxmse  to  such  an 
application  is  optional,  hi  such  cases, 
that  Director  is  to  endeavor  to  schedule 
a  hearing  within  one  to  three  business 
days  after  receipt  of  the  application. 
Information  required  to  be  given  to 
parties  maybe  sent  by  facsimile 
transmission,  and  the  hearing  may  be 
held  by  telephone  or  in  a  Hmited 
number  of  cities,  at  the  discretion  of  the 
arbitrator  or  the  Director  of  Arbitration. 
At  present,  the  NASD  contemplates 
holding  such  hearings  in  New  Yoiic, 
Chicago  and  San  Francisco.  The 
arbitrator  will  endeavor  to  grant  or  deny 
the  application  within  one  business  day 
after  tte  hearing  and  record  are  closed. 
The  duration  of  an  Interim  Injimction 
will  be  determined  by  the  arbitrator,  but 
in  any  event  it  will  expire  no  later  than 
the  date  of  the  issuance  or  denial  or  a 
Regular  Injunctive  Order  (if  any)  or  a 
decision  on  the  merits  of  die  entire 
controversy. 


Subsection  (d)(2)  of  the  proposed  new 
section  deals  with  Regular  Injunctive 
Orders,  which  are  similar  to  preliminary 
injunctions  issued  by  the  courts.  Under 
these  provisions,  the  Director  will 
endeavor  to  schedule  a  hearing  within 
three  to  five  business  days  after  the 
response  is  filed  or  due  to  be  filed, 
whichever  comes  first.  Failure  to  file  a 
response  will  not,  however,  delay  the 
hearing,  and  the  responding  party  may 
choose  to  present  evidence  at  the 
hearing  whether  or  not  it  has  previously 
filed  a  response.  As  in  paragraph  (d)(1), 
hearings  may  be  held  by  telephone  or  in 
selected  cities.  Regular  injunctions 
expire  as  determined  by  the  arbitratCH'. 
but  in  no  event  later  than  the  date  of  a 
decision  on  the  merits  of  the  underlying 
controversy. 

Subsection  (e)  of  the  proposed  new 
section  provides  that  there  can  be 
unlimited  challenges  for  cause  to  the 
single  arbitrator  appointed  to  hear  the 
application  for  an  interim  injunction, 
but  no  peremptory  challenges  are 
permitted.  Moreover,  peremptory 
challenges  may  not  later  be  made  to  an 
arbitrator  vdio  heard  an  appHcation  for 
an  injunctive  order  and  v^o 
subsequently  is  appointed  to  participate 
on  the  eubitration  panel  hearing  the 
same  arbitratioa  on  the  m»its.  As  stated 
above  with  regard  to  Section  22,  the 
elimination  of  peremptory  challenges 
promotes  the  expedited  nature  trf 
injunctive  proceedings,  while  still 
preserving  the  parties’  rights  to 
challenge  an  adhtrator  for  cause. 

Subsection  (f)  of  the  proposed  new 
section  provides  that  the  arbitration  of 
the  underlying  controversy  is  to  proceed 
in  an  expedited  manner  according  to  a 
timetable  and  procedures  specified  by 
the  arbitration  panri.  This  continues  the 
expedited  treatment  of  cases  in  which 
interim  injunctive  relief  has  been 
granted,  to  provide  a  faster  resolution  of 
the  merits  of  the  dispute.  Paragraph  (g) 
provides  that  if  a  court  has  issued  an 
injunction  against  one  of  the  parties  to 
an  arbitration  agreement,  any  arbitration 
that  might  be  requested  will  be  handled 
expeditiously,  according  to  a  timetable 
and  procedures  determined  by  the 
arbitration  panel.  Paragraph  (h)  permits 
the  arbitrator  to  require  a  peuty  to 
deposit  security  in  an  amount  that  the 
arbitrator  deems  proper  for  the  payment 
of  any  costs  or  damages  that  might  be 
incurred  by  the  adverse  party  if  it  w'ere 
wrongfully  enjoined. 

Subsection  (i)  of  the  proposed  new 
section  contains  a  “sunset”  clause, 
causing  the  section  to  expire  in  one  year 
unless  the  NASD  files  a  rule  change 
under  Rule  19b-4  to  amend  the 
proposed  rule  change  to  extend  its 
period  of  effectiveness  or  eliminate  the 
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expiration  date.  This  will  provide  for  a 
pilot  period  during  which  the  feasibility 
of  allowing  arbitrators  to  issue  interim 
injimctions  can  be  assessed. 

(4)  Resolution  of  the  Board  of 
Governors:  The  proposed  rule  change 
would  amend  the  Resolution  of  the 
Board  of  Governors  cxirrently  foimd  at 
paragraph  3744  of  the  Manual  to 
provide  that  failiue  to  comply  with  any 
interim  injimctive  order  issued  pursuant 
to  the  proposed  new  section  will  be 
added  to  ^e  types  of  conduct  that  may 
be  considered  to  be  violative  of  Article 
III,  Section  1  of  the  Rules  of  Fair 
Practice. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,3  in  that  the  proposed  rule 
change  will  facilitate  the  arbitration 
process  in  the  public  interest  by 
codifying  authority  of  arbitrators  to 
grant  interim  injunctive  relief  in  intra¬ 
industry  disputes  under  Section  8  of  the 
Code  that  are  subject  to  NASD 
arbitration,  providing  that  peremptory 
challenges  may  not  later  be  made  to 
arbitrators  who  handled  requests  for 
interim  injimctive  relief  in  the  same 
case,  providing  that  the  $2,500  non- 
refundable  surcharge  for  exp>edited 
proceedings  shall  Ira  paid  by  the  party 
or  parties  requesting  such  proceedings, 
and  providing  that  ^lure  to  comply 
with  any  injimctive  order  issued 
pursuant  to  the  new  injunction  section 
may  be  deemed  to  be  a  violation  of 
Article  III,  Section  1  of  the  Rules  of  Fair 
Practice. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


*  15  U.S.C  Sec  780-3. 


organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 
Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 

The  Commission  requests  that,  in 
addition  to  any  general  comments 
concerning  whether  the  proposed  rule 
change  is  consistent  with  S^tion 
15A(b)(6)  of  the  Act,  commentators 
address  the  following: 

1.  The  proposed  new  section  would 
permit  parties  to  seek  injunctive  relief 
from  a  court  of  competent  jvuisdiction. 
Section  6  of  the  Code  of  Arbitration 
Procedure  provides  that  “no  party  shall 
commence  any  suit,  action  or 
proceeding  against  any  other  party 
touching  upon  any  of  the  matters 
referred  to  arbitration  pursuant  to  this 
Code”.  Should  the  relationship  between 
the  two  sections  be  clarified? 

It  is  not  clear  under  the  proposed 
amendment  whether  the  new  section 
clarifies  the  parties’  access  to  existing 
procedures  under  certain  state  statutes 
allowing  for  injimctive  actions  even 
where  parties  have  entered  into 
arbitration  agreements,  or  whether  it 
establishes  a  new  contractual  agreement 
by  the  parties  excepting  injimctive 
actions  in  court  from  the  parties’ 
agreements  to  arbitrate  under  NASD 
rules.  Should  the  proposal  be  amended 
to  clarify  that  it  is  limited  to  existing 
rights  under  statute,  or  to  clarify  that  it 
is  intended  to  extend  to  all  agreements 
to  arbitrate  under  NASD  rules? 

2.  The  proposed  rule  change  would 
amend  an  existing  Resolution  of  the 
Board  of  Governors  to  provide  that 
failure  to  comply  vrith  any  injunctive 
order  issued  pursuant  to  the  proposed 
new  section  may  be  consider^  to  be 
violative  of  Article  HI,  Section  1  of  the 
Rules  of  Fair  Practice.  Since  the 
proposed  new  section  authorizes  both 
court-issued  injunctions  (discussed  in 
question  1  of  this  solicitation  of 
comments)  and  interim  injunctions 
issued  by  an  arbitrator,  should  the 
proposed  change  to  the  resolution  be 
clarified  to  indicate  whether  the 
amendment  would  extend  to  both  types 
of  injunctions  or  only  to  the  interim 
injunctions  issued  by  arbitrators 
pursuant  to  the  section?  Should  the 
resolution  be  limited  to  arbitrator-issued 
interim  injunctions? 

3.  The  proposed  rule  change  provides 
for  two  different  types  of  interim 
injimctions,  “imm^iate  injunctive 


orders’’  and  “regular  injunctive  orders’’. 
Should  the  proposed  rule  change  make 
it  clear  whether  different  standards 
apply  for  the  granting  of  the  two  types 
of  orders,  or  whether  the  only  difference 
in  the  two  types  of  injunctive 
proceedings  consists  of  the  number  of 
days  in  which  decisions  under  the 
section  are  to  be  made? 

Subsection  (d)(1)  of  the  proposed  new 
section  provides  that  an  imm^iate 
injunctive  order  expires  no  later  than 
the  earlier  of  the  issuance  or  denial  of 
a  regular  injimctive  order  or  a  decision 
on  Ae  merits  of  the  entire  controversy. 
Should  the  proposed  rule  change  make 
it  clear  how  and  when  proceedings  for 
a  regular  injunctive  proceeding  would 
follow  an  immediate  injunctive 
proceeding? 

4.  Subsections  (f)  and  (g)  of  the 
proposed  new  section  provide  that  the 
arbitration  concerning  a  matter  in  which 
either  an  interim  injunction  under  the  ^ 
section  or  a  court  injimction  has  been 
issued  will  be  expedited,  under  a 
schedule  specific  by  the  arbitration 
panel  appointed  under  the  Code.  Since 
it  appears  under  the  proposal  that  the 
arbitration  panel  would  be  appointed 
after  a  decision  on  the  application  for 
injunctive  relief  is  made,  should  there 
be  a  time  frame  in  the  proposed  new 
section  for  the  Director  of  Arbitration  to 
appoint  the  panel?  Should  it  be  made 
clear  under  the  expedited  procedures  in 
the  proposed  new  section  how  the 
prehearing  procedures  under  section  32 
of  the  Code  would  operate  to  assure  that 
parties  can  obtain  access  to  necessary 
information  prior  to  the  hearing  on  the 
merits? 

5.  Although  the  introduction  to  the 
section  provides  that  if  any  injunction  is 
sought  as  part  of  the  final  award,  the 
request  should  be  made  in  the  remedies 
portion  of  the  statement  of  claim  imder 
Section  25(a)  of  the  Code,  and  although 
subsection  (c)  provides  that  applications 
for  interim  injunctions  must  be 
accompanied  by  a  statement  of  claim,  it 
is  not  clear  under  the  proposal  whether 
appUcations  for  interim  injunctive  reUef 
must  be  submitted  together  writh  the 
statement  of  claim  for  the  full  case  on 
the  merits  or  merely  a  statement  of 
claim  to  support  the  application  for 
injunctive  relief.  If  the  ^11  statement  of 
claim  is  not  required  at  the  time  of  the 
application  for  injunctive  relief,  should 
the  proposed  new  section  impose  a 
fixed  time  period  for  the  submission  of 
the  statement  of  claim  in  order  to  avoid 
prejudice  to  the  party  against  which 
interim  injunctive  relief  has  been 
awarded?  If  the  full  statement  of  claim 
for  the  case  on  the  merits  is  required  at 
the  time  of  the  application  for  an 
interim  injunction,  should  the  proposed 
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new  section  be  amended  to  clarify  that 
pgint? 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Niunber  SR-NASD-93-38  and  should 
be  submitted  by  August  8,1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-17353  Filed  7-15-94;  8:45  am] 
BILUNG  CODE  MIIMII-M 


[Release  No.  34-34349;  File  No.  SR-PHLX- 
93-38] 

Seif-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  the  Intra- 
Day  Addition  of  Strike  Prices 

July  11, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  16, 
1993,  the  Philadelphia  Stock  Exchange, 
Inc.  (“PHLX”  or  “Exchange”)  filed  with 
the  ^curities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.^  The 


>  On  March  30, 1994,  the  PHLX  submitted  a  letter 
deleting  a  provision  which  would  have  allowed  the 
Exchange  to  add  new  strike  prices  under 
extraordinary  circumstances.  See  Letter  from  Gerald 
D.  O’Connell,  Vice  President,  Market  Surveillance, 
PHLX,  to  Sharon  Lawson,  Assistant  Director, 
Division  of  Market  Regulation  (“Division”), 
Commission,  dated  March  30, 1994  (“Amendment 
No.  1”).  Amendment  No.  1  also  clarifred  that  new 
strikes  ihay  be  added  in  response  to  bona  fide  off- 
floor  customer  interest,  and  defined  customer 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  its  rules 
to  adopt  Floor  Procedure  Advice 
(“Advice”)  F-22,  “Intra-Day  Addition  of 
Strike  Prices,”  to  establish  a  procedure 
for  the  listing  of  new  option  series  on 
an  intra-day  basis,  with  the  approval  of 
the  appropriate  floor  committee 
chairperson  or  his  designee. 

Specifically,  under  proposed  Advice  F- 
22,  the  PHLX  may  list  new  strikes  under 
the  following  circumstances;  (1)  There 
is  bona  fide  off-floor  customer  interest 
in  effecting  a  sizable  transaction  at  a 
strike  price  at  or  within  five  points  of 
the  price  of  the  underlying  instrument; 
or  (2)  there  has  been  an  operational 
error  in  not  adding  a  requested  exercise 
strike  price. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 


interest  to  “include  institutional  (finn),  corporate  or 
customer  interest  expressed  directly  to  the  PHLX  or 
through  the  customer’s  floor  brokerage  unit,  but  not 
interest  expressed  by  a  registered  options  trader 
(“ROT”)  with  respect  to  trading  in  the  ROT’s  own 
account.  On  June  23, 1994,  the  PHLX  submitted  a 
letter  deleting  a  provision  which  would  have 
allowed  the  Exchange  to  list  additional  strike  prices 
when  there  is  signiflcant  volatility  in  the  price  of 
'the  underlying  instrument.  See  Letter  from  Gerald 
D.  O’Connell,  First  Vice  President,  PHLX,  to  Sharon 
Lawson,  Assistant  Director,  Division,  Commission, 
dated  June  23, 1994  (“Amendment  No.  2”). 
Amendment  No.  2  also  states  that  strike  prices 
added  under  the  proposal  must  be  consistent  with 
PHLX  Rules  IIOIA,  “Terms  of  Option  Contracts,” 
and  1012,  “Series  of  Options  Open  for  Trading.”  In 
addition,  the  PHLX  clarified  its  proposal  by  noting 
that  the  purpose  of  the  proposal  is  to  allow  the 
Exchange  to  add  strike  prices  intra-day  in  order  to 
respond  to  market  changes.  The  PHLX  states  that 
the  proposal  will  not  affect  the  number  of  strike 
prices  which  the  Exchange  will  list,  and  that  the 
determination  of  which  strike  prices  will  be  added 
will  continue  to  be  governed  by  Exchange  Rules 
1012  and  1101  A.  See  Letter  from  Gerald  D. 
O’Connell,  Vice  President,  Market  Surveillance, 
PHLX,  to  Sharon  Lawson,  Assistant  Director, 
Division,  Commission,  dated  March  1, 1994 
(“March  1  Letter”).  On  July  7, 1994,  the  PHLX 
submitted  a  letter  requesting  accelerated  approval 
of  the  proposal.  See  Letter  from  Gerald  D. 
O’Connell,  First  Vice  President,  PHLX,  to  Michael 
Walinskas,  Branch  Chief,  Options  Regulation, 
Division,  ^ted  July  7, 1994  (“July  7  Letter”). 


of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  the  addition  of  strike 
prices,  which  is  governed  by  PHLX 
Rules  1012,  “Series  of  Options  Open  for 
Trading,”  and  IIOIA,  “Terms  of  Option 
Contracts,”  is  determined  by  the 
movement  of  the  underlying  stock, 
index,  or  foreign  currency,  such  that 
strike  prices  reasonably  close  tp  the 
value  of  the  underlying  security  are 
listed  for  trading.  When  the  Exchange 
plans  to  add  a  new  strike  price,  a 
memorandum  is  distributed  to  the 
trading  floor  as  well  as  over  electronic 
systems  notifying  the  membership  and 
their  customers  of  the  new  strike. 
Generally,  the  new  strike  price  is 
available  for  trading  on  the  day 
following  such  notification.  The  PHLX 
states  that,  increasingly,  it  has  become 
necessary,  due  to  market  conditions  as 
well  as  customer  and  specialist  requests, 
to  add  new  strike  prices  within  the  same 
day  with  the  approval  of  a  floor  official 
and  Exchange  staff.  In  such  instances, 
notification  is  given  and  the  strike  can 
often  become  available  for  trading  the 
same  day.  The  PHLX’s  proposal  is 
intended  to  codify  a  written  procedure 
for  these  instances  to  facilitate 
compliance  as  well  as  to  help  to  ensure 
that  notification  is  properly  given. 

The  Exchange  proposes  to  incorporate 
the  proposed  procedure  into  the  form  of 
an  advice  to  make  it  available  to  the 
trading  floor  in  the  Exchange’s  Floor 
Procedure  Handbook.  Proposed  Advice 
F-22  would  apply  to  the  equity  option, 
index  option  and  foreign  currency 
option  trading  floors. 

In  order  to  provide  the  guidance 
necessary  to  determine  when  and  how 
the  same-day  addition  of  a  new  strike 
price  is  effected,  the  PHLX  has 
incorporated  certain  standards  into 
proposed  Advice  F-22.  For  example,  the 
proposed  Advice  provides  that  where 
the  Exchange  has  erroneously  failed  to 
list  a  strike  price,  an  intra-day  addition 
would  be  appropriate.  In  addition,  the 
proposed  Advice  provides  that  an  off- 
floor  customer  request  to  list  a  strike  at 
or  within  five  points  of  the  price  of  the 
imderlying  stod(,  or  within  a 
comparable  amoimt  of  “ticks,”  in  the 
case  of  a  foreign  currency  option,  in 
order  to  effect  a  sizeable  transaction, 
would  warrant  an  intra-day  addition. 
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Moreover,  the  approval  of  the 
chairperson  of  the  ^piopiiate  floor 
committee,  or  his  designee,  would  be 
required  to  list  an  intra^y  strike  under 
the  proposed  Advice.  Proposed  Advice 
F-22  also  requites  that  prior  notice  of 
any  such  intra-day  addition  be 
disseminated  for  the  benefit  of  off-floor 
firms  and  customers. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and,  in 
particular  with  Section  6(bK5),  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordinaticm  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  informaticm  with 
respect  to.  and  facilitating  transactions 
in  securities,  as  well  as  to  protect 
investors  and  the  public  interest. 
Sp>ecifically,  the  ^dian^  believes  that 
the  adoption  of  proposed  Advice  F-22 
should  codify  the  procedure  for  adding 
new  strike  prices  intra-day  so  that  the 
procedure  may  be  referred  to  by  PHLX 
member  organizations  and  implemented 
uniformly. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Buiilen  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  oompetilitm., 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  c»mm«its  were  either 
received  or  requested. 

HI.  Date  (ffEffectiTeness  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

The  PHLX  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effsctiveoess  pursuant  to 
Section  19(bK2)  of  the  Act  because  the 
proposal  codifies  the  Exchange's 
existing  procediires  for  adding  intra-day 
strikes.* 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).* 
Specifically,  the  Commission  ^lieves 
that  the  proposal  will  protect  investors 
and  furt^  the  public  intmest  by 
clarifyii^  the  Exchange’s  procedures  for 
adding  intra-day  strike  prices  and  by 
ensuring  that  notice  of  a  new  intra-^y 
strike  price  is  disseminated  to  the 


>  See  July  7  Letter,  fopro  not*  1. 
« IS  U.SXI  ragsxs)  ussz) 


Exchange’s  options  members  before  the 
new  strike  is  listed. 

The  Commission  also  believes  that  the 
PHLX’s  proposal  strikes  a  reasonable 
balance  netween  the  Exchange’s  need  to 
accommodate  the  needs  of  investors  and 
the  need  to  avoid  the  excessive 
proliferation  of  opticms  series.  In  this 
regard  the  Commissitm  notes  that  the 
proposal  allows  the  PHLX  to  list  only 
inti^ay  strikes  at  or  within  five  points 
of  the  underlying  instrument,  (stipes 
Haalt  normally  would  be  added  tihie  next 
day),  only  if  there  is  btma  fide  customer 
interest  *  in  the  additkmal  strikes  or  to 
correct  an  operational  emx,  in  additicm 
to  requiring  the  approval  of  the 
appropriate  floc^  committee  chairman 
or  nis  designee.  Moreover,  the  PHLX 
proposes  to  list  only  those  additional 
intnhday  strikes  wMdb  are  “reasonably 
close”  to  the  price  of  the  underlying 
instrument,  consistent  with  PHLX  Rules 
1012  and  IIOIA.*  The  Commission 
believes  that  these  requirements  provide 
the  Exchange  with  the  flexibility  to  list 
additional  intra-day  strike  prices  in 
response  to  genuine  customer  interest  or 
to  correct  an  operational  error  while,  at 
the  same  time,  appropriately  limiting 
the  number  of  options  series  that  may  be 
outstanding  at  any  one  time..The 
Commission  notes  that  the  proposal, 
which  is  a  codification  of  the 
Exchange’s  current  prachce,  is  designed 
to  affect  only  the  timing  of  the  listing  of 
additional  strikes  without  affecting  he 
number  of  strike  prices  the  Exchange 
lists.® 

The  Commission  expects  the  PHLX  to 
monitor  the  additional  intra-day  strikes 
listed  under  the  proposal  to  ensure  that 
the  strikes  are  added  in  response  to  a 
bona  fide  custcnner  request  cnr  to  correct 
an  operational  error,  and  are  consistent 
with  Exchan^  Rules  1012  and  IIOIA. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  because  the 
proposal  codifies  the  Exchange’s 
exi^ng  policy  fm  the  addition  of  intra¬ 
day  strffce  prices  and  is  a  clarification  of 
the  PHLX’s  current  rule  for  adding 
strikes.  The  Commission  finds  go^ 
cause  for  approving  Amendment  Nos.  1 
and  2  because  they  make  the  proposal 
consistent  with  the  Exchange’s  cxirrent 
policy  for  listing  intra-day  strike  prices 


*  The  propoul  defines  customer  interest  to 
include  "institutional  (finn),  corporate  or  custraner 
interest  expensed  directly  to  the  Exchange  or 
through  tlM  custonm’s  floor  brokerage  unit,  but  not 
interest  expressed  by  an  ROT  with  respect  to 
trading  for  the  ROT’s  own  acoourU.”  See 
Amendment  No.  1,  tupia  note  1. 

‘  See  Amendment  No.  2.  supra  note  1. 

*See  March  1  Letter,  supra  tuSe  1. 


and  edarify  that  intra-day  strikes  listed 
under  the  proposal  must  be  cxtnsistent. 
with  PHLX  Rules  1012  and  IIOIA. 
Accnrdingly,  the  Commission  believes 
that  granting  acoelmated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argummits  cmicemmg  the  foregoing. 
Persons  making  written  submissiems 
should  file  six  (x>pie8  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissian,  all  subsequent 
amendments,  all  writtmi  statements 
urith  FB^Mct  to  the  propcjsed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betwemi  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fium  the 
public  in  accxirdancx  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  svi^  filing 
will  also  be  available  for  inspec:tion  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
oiganizatimi.  All  submissions  ^ould 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
August  8, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  diat  the 
proposed  rule  change  (File  No.  SR- 
PHLX-93-38)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Seaetary. 

[FR  Doc.  94-17317  Filed  7-15-94;  8:45  am) 
BILUNQ  CODE  SOIS-OI-M 


[Rel.  No.  IC-20392;  812-8716] 
MassMutual  Institutional  Funds,  et  al. 

July  11, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (“1940  Act”). 

APPLICANTS:  MassMutual  Institutional 
Funds  (the  “Trust”),  Massachusetts 


MS  U.SXI  78s(bK2)  (1962). 

®  17  CFR  200.30^aKl2)  (1993). 
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Mutual  Life  Insurance  Company  (the 
“Advisor”),  and  Oppenheimer  Fimds 
Distributor,  Inc.  (the  “Distributor”). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  18(f),  18(g) 
and  18(i)  and  under  Section  17(b)  for 
exemption  from  Section  17(a). 

SUMMARY  OF  APPUCATION:  Applicants 
seelc  an  order  to  (i)  permit  MassMutual 
Institutional  Funds  to  issue  and  sell 
miiltiple  classes  of  securities 
representing  interests  in  some  or  all  of 
the  Trust’s  existing  and  future 
investment  portfolios  and  (ii)  permit  the 
transfer  of  assets  of  seven  separate 
accovmts  of  the  Adviser  to 
corresponding  series  of  the  Trust  in 
exchange  for  shares  of  a  certain  class  of 
each  such  series. 

FILING  DATE:  The  application  was  filed 
on  December  10, 1993  and  amended  on 
June  27, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  AppHcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  bn 
August  5, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  request  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  EKH  20549. 
Applicants,  1295  State  Street, 
Springfield,  Massachusetts  01111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  'The 
complete  application  is  available  for  a 
fee  from  the  SEC’s  Public  Reference 
Branch. 

.^plicants*  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  imder  the  1940 
Act  as  a  diversified,  open-end 
management  investment  company.  The 
Advisor  is  a  mutual  life  insurance 
company  organized  under 
Massachusetts  law.  The  Distributor  is  a 
registered  broker-dealer  which  serves  as 


principal  vmderwriter  to  the  Trust.  A 
majority  of  the  outstanding  voting  stock 
of  the  Distributor  is  indirectly  owned  by 
the  Adviser.  The  Trust  presently 
consists  of  seven  separate  series  (the 
“Fimds”),  each  of  which  has  separate 
investment  objectives  and  policies. 

2.  Applicants  request  that  relief 
pursuant  to  Section  6(c)  of  the  1940  Act 
be  extended  to  any  future  series  of  the 
Trust  and  to  any  other  registered  open- 
end  investment  management  company 
(which  is  not  a  separate  account)  for 
which  (a)(i)  the  Adivser  or  a  person 
controlled  by  the  Adviser  serves  as 
investment  adviser,  or  (ii)  the 
Distributor  or  a  person  controlled  by  the 
Distributor  serves  as  principal 
underwriter  and  (b)  that  (i)  is  within  the 
same  “group  of  investment  companies” 
as  that  term  is  defined  in  Rule  lla-3 
under  the  1940  Act  and  (ii)  may  in  the 
future  offer  separate  classes  of  shares  on 
a  basis  identical  in  all  material  respects, 
to  that  set  forth  in  the  application. 
Applicants  represent  that  all 
representations  made  herein,  as  well  as 
any  conditions  imposed  by  any  order 
issued  by  the  Commission  with  respect 
to  this  Application,  will  apply  to  all 
investment  companies  that  elect  to  rely 
on  such  order. 

3.  The  Trust  intends  to  offer  multiple 
classes  of  shares  of  each  Fund  (the 
“Multiple  Class  System'’).  Each  Fund 
proposes  to  have  four  classes  of  shares 
Class  1,  Class  2,  Class  3  md  Class  4. 

4.  Class  1,  Class  2  and  Class  3  shares 
will  be  marketed  primarily  to  defined 
contribution  plans  to  qualify  under 
Section  401(a)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  “Code”), 
which  include  401  (k)  plans,  profit 
sharing  plans,  money  purchase  plans 
and  target  benefit  plans.  Under  defined 
contribution  plans,  an  individual 
account  is  estabhshed  for  each  plan 
participant  Class  1,  Class  2  and  Class  3 
shares  will  also  be  available  to  custodial 
tax-sheltered  accounts  described  in 
Code  Section  403(b)(7),  deferred 
compensation  plans  described  in  Code 
section  457,  individual  retirement 
accoimts  described  in  Code  section  408, 
voluntary  employees’  beneficiary 
associations  described  in  Code  section 
501(c)(9),  defined  benefit  plans  that 
qualify  under  Section  401(a)  of  the 
Code,  other  non-qualified  plans,  and 
other  institutional  or  sophisticated 
investors  (collectively,  “Institutional 
Investors”). 

5.  Class  4  sheues  of  each  Fund  will  be 
available  only  to  the  unregistered 
separate  accounts  of  the  Adviser  and  life 
insurance  company  affiliates  of  the 
Adviser  (“Separate  Accounts”).  Each  of 
the  Separate  Accounts  is  expected  from 
the  definition  of  an  investment 


company  pursuant  to  Section  3(c)(ll)  of 
the  1940  Act  and  interests  in  the 
Separate  Accounts  are  exempt  secuiities 
pursuant  to  Section  3(a)(2)  of  the 
Securities  Act  of  1933.  Interests  in  the 
Separate  Accounts  are  offered  only  to 
corporate  quaUfied  plans,  including 
defined  contrihution  plans  (which  are 
generally  participant-directed)  and 
defined  benefit  plans. 

6.  Class  1  shares  will  be  offered  to 
Institutional  Investors.  Each  Fund  will 
adopt  with  respect  to  Class  1  a  plan 
pursuant  to  Rule  12b-l  imder  the  1940 
Act  (a  “Rule  12b-l  Plan”)  which  will 
provide  for  phyment  to  the  Distributor 
of  an  amount  (currently  expected  to  be 
.40%  of  the  average  daily  net  asset  value 
of  the  Class  1  shares)  as  an  “asset-based 
sales  charge”  (as  such  term  is  defined  in 
section  26  of  Article  III  of  the  Rules  of 
Fair  Practice  of  The  National 
Association  of  Securities  Dealers,  Inc. 
(the  “NASD  Rule”).  In  addition,  the 
Class  1  shares  will  bear  an  annual 
“service  fee”  (as  defined  in  the  NASD 
Rule)  of  up  to  .25%.  Class  1  shares  will 
be  offered  at  net  asset  value  without  a 
front-end  or  contingent  deferred  sales 
charge. 

7.  Class  2  shares  will  be  offered  to 
Institutional  Investors  who  are  either  a 
retirement  arrangement  covering  400  or 
more  lives  or  who  initially  invest  a 
minimum  of  $2,000,000.  For  purposes 
of  determining  whether  an  initial 
investor  has  satisfied  the  minimum 
initial  investment  requirement  for  Class 
2  shares,  amounts  invested  in  certain 
other  products  of  the  Adviser  by  the 
Institutional  Investor  will  be  counted 
toward  the  fninimiun  initial  investment 
requirement.  In  addition,  when 
determining  the  number  of  lives  covered 
by  a  retirement  arrangement  investing  in 
Class  2  shares  of  a  Fund,  the  number  of 
lives  covered  by  that  retirement 
arrangement,  including  lives  covered  in 
certain  products  of  the  Adviser,  will  be 
counted  toward  the  number  of  lives 
covered  by  the  retirement  arrangement 
purchasing  Fund  shares.  Each  Fund  will 
adopt  with  respect  to  Class  2  a  Class  2 
Rule  12b-l  Plan  which  will  provide  for 
pa)nnent  to  the  Distributor  of  an  amoimt 
(currently  expected  to  be  .15%  of  the 
average  daily  net  asset  value  of  the  Class 
2  shares)  as  an  asset-based  sales  charge. 
It  is  not  expected  that  Class  2  shares 
will  be  subject  to  a  service  fee.  Class  2 
shares  will  be  offered  at  net  asset  value 
without  a  front-end  or  contingent 
deferred  sales  charge. 

8.  Class  3  shares  will  be  offered  to 
Institutional  Investors  who  are  either  a 
retirement  arrangement  covering  750  or 
more  lives  ox  who  initially  invest  a 
minimum  of  $10,000,000.  For  purposes 
of  determining  whether  the  minimum 
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number  of  lives  or  initial  investment 
requiiemoits  have  been  met,  the  same 
q>proadi  will  be  followed  as  described 
above  for  Class  2  dbaies.  It  is  not 
expected  the  Class  3  shares  will  be 
subject  to  any  payments  pursuant  to  a 
Rule  12b-l  Plw  cv  service  fee.  They 
will  be  c^red  at  net  asset  value  without 
a  front-aid  ot  contingent  deferred  sales 
charge. 

9.  Class  4  shares  of  each  Fund  will  be 
offered  only  to  the  Separate  Accounts  of 
the  Advisa  and  life  insurance  company 
affiliates  of  the  Adviser.  Class  4  shares 
will  be  offered  at  net  asset  value  and 
will  not  be  subject  to  a  sales  load  or 
payment  pursuant  to  a  Rule  12b-l  Plan 
or  sovice  fee.  However,  the  ccHporate 
qualified  plans  are  subject  to  captain 
charges  as  a  resuh  of  their  investment  in 
the  Separate  Accounts.  The  amount  of 
these  charges  depends  <m  the  particular 
provisions  and  services  of  the  respective 
plans  and  the  unregistered  ^xnip 
annuity  oaotracts  purchased  to  fund 
such  plans  and,  thereicRe,  vary  fitim 
plan  toplan. 

10.  Tm  adoption  and  implemoitation 
of  a  Rule  1^>-1  Plan  as  to  cme  Fund  and 
class  thereof  will  necessarily  be  made 
independently  of,  and  will  not  be 
condhkmed  upon,  die  adoptkm  m 
implementation  sudi  a  Plan  as  to  any 
other  dass  within  thirt  Fund  or  as  to  any 
other  Fund  of  the  Trust  w  class  thoeof. 
Similarly,  the  IKstributor.will  not  use 
the  Rule  12b-l  Plan  fees  charged  to  one 
class  within  a  Fund  to  suppcHt  the 
marketing  or  services  of  any  other  class 
within  the  Fund  or  any  other  Fund  or 
class  thereof.  The  different  maximiun 
Rule  1^1-1  fees  for  Class  1  and  Class  2 
shares  generally  reflect  the  different 
type  ai^  amount  of  marketing  and 
service  effort  required  with  respect  to 
these  two  classes.  Class  1  shares  will  be 
sold  primarily  through  brokers,  wfaerees 
Class  2  shares  will  be  marketed 
primarily  by  employees  of  an  affiliate  of 
the  Adviser.  Were  these  expenses 
allocated  pro  rata  to  all  shares  without 
regard  to  die  size  of  the  shareholder’s 
purchase,  some  diareholders  would  be 
subsidizing  die  expenses  incurred  by  or 
on  account  of  otha  shareholders.  Class 
3  shares  will  be  subject  to  no  12b-1  fees 
because  it  is  anticipated  that  no 
commissions  will  be  paid  upon  the  sale 
of  such  Shares  and  that  servicii^ 
expenses  will  be  minimal  in  relation  to 
the  size  of  the  accounts;  any  expenses 
related  to  sales  and  distribution  would 
be  borne  by  the  Adviser  and  not  by  the 
Trust.  With  respect  to  Class  4  shares, 
because  of  the  nature  of  the  investors 
eligible  to  purchase  them,  there  are  not 
expected  to  be  any  distribution  or 
service  expenses  attributable  to  that 
class. 


11.  Each  share  of  the  Trust,  regardless 
of  class,  will  have  identical  voting, 
dividend,  liquidatirm  and  other  rights, 
preferences,  povrors,  restrictions, 
limitations,  qualifications,  designations 
and  terms  and  conditions,  except  that: 

(a)  each  class  will  have  a  different  class 
designation;  (b)  each  class  offered  in 
coimection  wi&  a  Rule  12b-l  Plan  will 
bear  the  expense  of  the  payments  that 
would  be  made  pursuant  to  such  Rule 
12b-l  Plan;  (c)  each  class  will  also  bear 
certain  other  expenses  (“Identifiable 
Class  Expenses”)  that  are  directly 
attributable  only  to  the  class;  (d)  only 
the  holders  of  the  shares  of  the 
appropriate  class  involved  will  be 
entitle  to  vote  on  matters  pertaining  to 
a  Rule  12b-l  Plan  relating  to  such  class 
(for  example,  the  adoption,  amendment 
or  termination  of  a  Rule  I2b-1  Plan)  in 
accordance  with  the  requirements  and 
pnx^dures  set  forth  in  Rule  12b-l;  (e) 
each  class  will  have  differmt  exchange 
privileges;  and  (f)  Class  1  and  Class  2 
will  have  the  (^inversion  feature 
described  below. 

12.  All  expenses  of  the  Trust  that 
cannot  be  attributed  directly  to  any  one 
Fund  will  be  allootted  to  each  Fui^ 
based  on  the  relative  net  assets  of  such 
Fund.  Cntain  otha  oyqtmsea  may  be 
attribut^le  to  a  Fund,  but  not  to  a 
particular  class  of  the  Fund’s  shares.  All 
such  Expenses  incniried  by  a  Fund 
would  be  borne  by  the  outstanding 
shares  of  the  Fimd  regardless  of  cji^. 

13.  The  Adviser  noay  choose  to 
reimburse  or  waive  tlm  identifiable 
Class  Expenses  of  certain  classes  on  a 
voluntary,  temporary  baas.  The  amount 
of  such  expenses  waived  or  reimbursed 
by  the  Adviser  may  vary  from  class  to 
class.  In  addition,  the  Adviser  may 
waive  or  reimburse  expenses 
attributable  to  the  Trust  generally  and/ 
or  expenses  attributable  to  a  Fund  (with 
or  without  a  waiver  or  reimbursement  of 
IdentifiaUe  Class  Expenses)  but  cmly  if 
the  same  proporticmate  amount  of  such 
expenses  are  waived  or  reimbursed  for 
each  class.  Ihus,  any  expenses 
attributable  to  the  Trust  generally  that 
are  waived  or  reimbursed  would  be 
credited  to  each  class  of  a  Fund  based 
on  the  relative  net  assets  of  the  classes. 
Similarly,  any  expenses  attributdiile  to  a 
Fund  that  are  waived  cr  reimbursed 
would  be  credited  to  each  class  of  that 
Fund  acxxnding  to  the  relative  net  assets 
of  the  classes. 

14.  Because  of  the  Rule  12b-l  fees 
and  Identifiable  Class  Expenses  that 
may  be  borne  each  class  of  shares, 
the  net  inccnne  of  (and  dividends 
pay^le  to)  each  cdass  mqr  be  different 
Inm  the  net  inc»me  of  the  other  classes 
of  shares  of  ttie  Trust. 


15.  Class  1  and  Class  2  shares  of  the 
Funds  will  have  the  following 
cxinversicm  feature;  Once  the  aggregate 
net  asset  value  of  a  shar^oldor’s  Class 
1  or  Class  2  shares  equal  the  minimum 
investment  or  the  investing  retirement 
arrangement  reaches  the  minimum  . 
numl^r  of  lives  requiiement  for  Class  2 
or  Class  3  shares;  semi-annually,  as  of 
predetomined  dates,  the  shareholder’s 
Class  1  or  Class  2  shares  will  be 
converted  into  Class  2  ch*  Class  3  shares 
of  equal  aggregate  net  asset  value  in  the 
same  FtmcL  Such  shares  will  thereafter 
be  subject  to  the  lower  Rule  12b-l  Plan 
fee  applic:able  to  Class  2  shares  or  to  no 
Rule  12b-l  Plan  fee  in  the  case  of  Class 
3  shares. 

16.  The  Adviser  serves  as  investment 
adviser  to  seven  Separate  Acxx)unt8 
throu^  which  are  invested  the  assets  of 
underlying  contracts  between  the 
Adviser  and  certain  retirement  plans  or 
other  arrangements.  Each  of  the 
Separate  Accounts  has  a  distinct 
portfolio  of  assets  and  its  own 
investment  objectives  that  correspond  to 
those  of  a  Fund.  Ihe  Adviser  has 
determined  that,  as  part  of  a  plan  of 
recHganizaticm  to  be  carried  out  prior  to 
commencement  of  the  public  offering  of 
shares  of  the  Fimds,  it  would  be 
desirable  to  transfer  assets  of  each  of  the 
seven  Separate  Acxxnmt  to  die  Fund 
having  conesponding  investment 
objectives  in  exchange  for  Class  4  shares 
of  that  Fund  (the  “Ei^ange”). 

17.  The  Exdbange  has  bem  or  will  be 
reviewed  and  approved  both  by  the 
Board  of  Trustees  of  tlm  Trtist  and  by 
the  Adviser  in  the  exercise  of  its 
investment  discretion  over  the  Separate 
Accoimts.  The  numbor  of  diates  ctf  a 
Fund  to  be  issued  to  a  Separata  Aocoimt 
will  be  detennined  by  dividing  the 
value  of  a  Separate  Account’s  net  assets 
on  the  date  set  for  the  Exchange  by  the 
net  asset  value  of  one  share  of  the 
corresponding  Fund  on  the  same  date. 
The  v^ue  of  a  Separate  Account’s  assets 
to  be  exchanged  will  be  detennined  by 
the  same  method  used  to  value  the 
assets  of  the  Funds.  Each  Fund  will 
assume  liability  for  any  settlement  costs 
of  securities  transactions  of  the 
corresponding  Separate  Account 
outstanding  at  the  time  of  transfer, 
however,  in  no  event  will  a  Fund  bear 
the  expenses,  if  any,  asscx;iated  with  the 
transfer  of  assets.  'The  value  of  the  assets 
transferred,  taking  account  of  the 
liabilities  transfeiml  therewith,  will 
equal  the  value  of  the  Class  4  shares 
received  in  return. 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  order 
exempting  them  from  the  provisions  of 
Sections  18(f)(1),  18(g)  and  18(i)  to  the 


Federal  Registf^7'  V6L  S9.  Ifoi  136  /  Monday.  July  18.  1994  /  Motion 


36473 


extent  that  the  proposed  issnuMX  and 
sale  of  ration  daases  of  shares 
representing  interests  in  the  snoe  Fund 
might  be  deemed:  (a)  to  le^ih  in  a 
“senior  security”  within  the  meaning  of 
Section  18^  of  the  1940  Act;  (b) 
prohibited  by  Section  18(0(1)  of  the 
1940  Act;  and  (<4  to  violate  equal 
voting  {Hovisiotts  of  Section  18(i)  of  the 
1940  Act. 

2.  Applicants  believe  that  the 

proposed  allocatica  of  expcmses  and 
voting  rights  in  the  manner  described  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders. 
Applicants  assert  that  the  proposed 
airangement  does  not  involve 
borrowings  and  does  not  afEact  the 
Trust’s  eidsting  assets  or  reserves.  Nor 
will  the  {nopoaed  arrangement  increase 
the  speculative  character  of  the  shares  of 
the  Trust  since  all  shares  will 
paiticipale  based  on  relative  asset 

value  in  all  of  die  Trust’a  kkcorae  and 
enmnsee,  with  the  exo^ttion  of  the  Rule 
12b-l  Plan  payments  and  Identifiable 
Class  Expenums. 

3.  The  Applicants  believe  tb^  l]y 

creating  and  ofiBringAares  in 
conaactioB  with  Rim  12b-l  Plans  as 
described  above,  and  by  ako  creating 
(md  ofiering  shares  independently  of  the 
Rule  12b-l  Plans,  the  Tmst  will  be  able 
to  achieve  added  flaxifaility  is  meeting 
the  service  and  investmmit  needs  of  its 
shareholders  end  fiiture  investees.  The 
^plicanta  believe  fiirdier  that,  to  the 
extent  sham  era  <aeeted  and  Bhle  12b- 
1  Plans  adopted  as  dasciibed  shove,  the 
Trust  will  be  dde  to  address  more 
premsely  dm  needs  of  the  particular 
investors  and  to  cause  die  associated 
expenses  to  be  bmne  by  such  investors. 
The  TVust  believes  that  it  would  be 
inefficient,  mid  probdily  economically 
or  operationally  unfeaable,  to  organize 
a  separate  sertos  for  eadi  ckss  of  shares. 
Not  only  would  the  Trust  incur 
unnecessary  accounting  mid 
bookkeeping  costs  in  organizing  and 
operating  new  aeries,  but  dw 

Trust’s  management  of  the  new  aeries, 
as  well  as  its  existing  Funds,  mi^t  be 
hampered. 

4.  Because  the  proposed  Exchange 
might  be  demned  to  be  a  transaction 
between  the  Trust  and  an  affiliated 
person  of  an  affiliatod  person  of  the 
Trust  and,  dierefoie,  prohibited  by 
Section  17(a}  the  1940  Act, 
Applicants  also  request  an  ordar 
pursuant  to  Section  17(b)  exempting  the 
Exchange  tnoBsaction  firom  the 
provisions  of  Section  17(a). 

5.  AcoovdiBg  to  tha  ^ifdicants.  the 
exchange  will  avoid  unneomsury 
brokerage  expenses  vdiich  would 

[  otherwise  be  borne  by  the  Ponds  end 

r  the  Separate  Acoounts  if  the  Sepmate 


Accounts  were  required  to  jjqmdate 
their  portfolios  in  erdsr  to  purchase 
shares  of  the  Funds  and  tha  Fimds,  in 
tom,  were  to  use  snefa  purchase 
proceeds  for  investment  in  their 
respective  portfolio  secoiities. 

Moreover,  the  Separate  Accounts 
be  forced  to  sostain  losses  caused  by  dm 
imtimely  sale  of  me  car  more  erf  their 
portfolio  securities.  Applicants  argue 
that  there  appears  to  be  no  posuasira 
reason  for  requiring  the  Separate 
Accounts’  reoigeaizations  to  be 
accomplished  in  a  manno'  subjecting 
both  die  Separate  Accounts  and  the 
Fimds  to  unnecessary  disadvantages  in 
view  of  the  safeguards  which  will  assure 
faimeas  in  the  teems  ofthe  Exdiange  if 
effected  in  the  manner  described. 

6.  Appliemte  submit  that,  because  the 
value  of  riiaies  of  the  Funds  and  the 
value  of  tha  assets  of  tha  Separate 
Accounts  will  be  detenninad  as 
described  above,  die  tacma  of  die 
Exchange  are  reasQi^ite  and  feir,  and 
that  there  is  no  inadequacy  of 
consideration  to  ba  lecahrad  by  any 
party  to  the  transartinn,  The  parties 
further  submit  that  the  Rxchangs  is 
consistent  widi  tha  recited  polknas  of 
the  S^nrate  Aocounte  and  the  Pimds, 
since  the  imestarmni  ob^aedves  of  dw 
Separate  Acamnts  and  the 
oatraspoading  Fimds  ate  the  wso. 
Finally,  dm  Applicants  submit  that  die 
Exchange  is  cnaisi  stent  with  the  general 
purpoaes  of  the  Act  l^nvoiding  the 
possibility  that  the  Separate  Acoounts  or 
the  Funds  will  inenr  onneceKary 
expenses  of  losses  in  connection  with 
the  reorganization  of  the  Separate 
Accounts. 

Applicants’  Conditions 

Applicants  agree  that  the  following 
conations  may  be  imposed  in  any  c^er 
granting  the  recpiestod  relief: 

1.  Ea^  dess  of  shares  will  r^reseot 
interests  in  the  same  portfolio  of 
investmmils  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differoDces  among  vmious 
classes  of  shares  <rf  the  same  Fund  will 
related  solely  to:  (a)  the  impact  of  the 
mqiective  i^le  12^1  Plan  payments 
made  by  each  class  of  shares  (or  the 
absence  of  any  sudi  distrfontian  or 
service  fees),  aixl  any  Identifiable  Class 
Expenses  that  may  be  imposed  upon  a 

Earticnlar  ckm  of  shares  and  vdiich  me 
mited  to  (i)  tran^r  agency  fees 
attribtrfdrfa  to  a  specific  of  shares, 
fii)  printing  and  postage  expenses 
related  to  preparing  a^  disbnbuting 
materials  aich  as  shareholder  reports, 
prospeotnses  and  proxtes  to  cunrerrf 
shareholders  of  a  specific  class,  (iff) 
Blue  Sky  registration  fees  inoaned  fay  e 
class  of  shams,  (iv)  SEC  registratiaa  fees 


incurred  by  a  dam  of  dieres,  (v) 
shareholder  and  adnunistratlva  service 
fees  payable  under  each  class’s 
respective  administrative  service 
agreenaent,  if  any.  and  (vi)  any  other 
incremental  expeues  sutweqwmtly 
identified  that  should  ba  properly 
allocated  to  one  dam  which  shall  be 
approved  by  the  Commisskm  pursuant 
to  an  amended  order,  (b)  voting  rights 
on  nuMers  whidi  pertain  to  Ri^  12b- 
1  Plans;  (c)  the  differast  exdiange 
privileges  of  the  various  classes  of 
shares  as  described  in  the  prospectuses 
(and  as  more  fiiUy  describe  in  the 
statement  <rf  additional  information)  of 
the  Funds;  (d)  tha  conversion  feature 
applicdile  to  die  Oass  1  and  Class  2 
^ares  as  described  in  the  prospectus; 
and  (e)  the  designation  of  eadi  dass  of 
shares  of  a  Ftmd. 

2.  If  a  Fund  implements  any 
amendments  to  its  Rule  12b-l  Plan  (or. 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
Rule  12b-l  shmrdiolder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  a  class  of 
shares  under  the  plan  into  which 
another  class  will  convert  (the  ‘Target 
Class”),  shams  of  the  dass  that  will 
convert  (the  “Purchase  Class”)  will  stop 
converting  into  the  Target  Qem  unless 
the  Purdiase  Class  sha^olders,  voting 
separately  as  a  class,  approve  sudi  a 
proposaL  If  (i)  holdm  of  Purchase  Qass 
shams  do  not  approve  such  e  proposal; 
(ii)  sudi  propel  is  approved  by  the 
hakims  <rf  Target  Class  shares;  and  (iii) 
such  material  increase  occurs,  than  the 
Trustees  diall  take  midi  adion  as  is 
necessary  to  ensure  that  existing 
Purdmse  elate  shares  ere  cxdimged  or 
(xmverted  into  e  new  dass  of  shar«  (tbs 
“New  Target  Class”),  idntfosl  in  all 
material  respects  to  die  Target  Class  as 
it  existed  prior  to  implemeotatkm  of  the 
proposal,  no  latar  dian  such  shmes 
previously  were  scheduled  to  convert 
into  the  Target  Class,  if  doomed 
advisdile  by  the  Trustees  to  implement 
the  foregoing,  such  action  may  inchide 
the  exchmige  of  all  existing  Pmdiasa 
Class  shares  Sor  a  new  dass  (dm  “New 
Ponhase  CIbsb”),  identical  to  existing 
Purchase  Clw—  shares  in  all  material 
respects  except  that  the  New  Purdiase 
shares  will  convart  into  the  New  Target 
Class.  The  New  Target  Qass  or  the  New 
Purchase  Class  may  be  fanned  widiont 
further  exeraptivs  leikrf.  Exchanges  or 
conversioiis  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Trustees  reasonably  beffeva  will  not  be 
subject  to  federal  taxation.  In 
accordanoa  with  Condition  6,  any 
additional  cost  assodotod  widi  t^ 
creation,  exchanga,  or  conversioa  of  dte 
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New  Target  Class  or  the  New  Purchase 
Class  shsdl  be  home  solely  by  the 
Adviser  and  the  Distributor.  The 
Purchase  Class  shares  sold  after 
implementation  of  the  proposal  may 
convert  into  the  Target  Class  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

3.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
ancl/or  service  fee  (as  those  terms  are 
defined  in  the  NASD  Rule),  if  any,  that 
in  the  aggregate  are  lower  than  the  asset- 
based  sales  charge  and  service  fee  to 
which  they  are  subject  prior  to  the 
conversion. 

The  Trustees  of  the  Trust,  including  a 
majority  of  the  Trustees  who  are  not 
interested  persons  of  the  Trust,  shall 
have  approved  the  multiple  class  system 
prior  to  the  implementation  of  the 
multiple  class  system  by  a  particular 
Fund  and  mil  approve  the  creation  and 
issuance  of  any  new  class  of  shares.  The 
minutes  of  the  meetings  of  the  Trustees 
regarding  their  deliberations  with 
respect  to  the  approvals  necessary  to 
implement  the  multiple  class  system  or 
to  create  new  classes  will  reflect  in 
detail  the  reasons  for  determining  that 
such  action  is  in  the  best  interests  of 
both  the  Funds  and  their  respective 
shareholders. 

5.  The  initial  determination  of  the 
Identifiable  Class  Expenses,  if  any,  that 
will  be  allocated  to  a  particular  class  of 
a  Fimd  and  any  subs^uent  changes 
thereto  will  be  review^  and  approved 
by  a  vote  of  the  Trustees,  including  a 
majority  of  the  Independent  Trustees. 
Any  person  authorized  to  direct  the 
allocation  and  disposition  of  the  monies 
paid  or  payable  by  a  Fund  to  meet 
Identifiable  Class  Expenses  shall 
provide  to  the  Trustees,  and  the 
Trustees  shall  review,  at  least  quarterly, 
a  written  report  of  the  amoimts  so 
expended  and  the  purposes  for  which 
such  expenditures  were  made. 

6.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibUities  imder  the  Act  and 
otherwise,  will  monitor  each  Ftmd  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 


such  conflicts  that  may  develop.  The 
Adviser  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflict  arises,  the  Adviser  and  the 
Distributor  at  their  own  costs  will 
remedy  such  conflict  up  to  and 
including  estabUshing  a  new  registered 
management  investment  company. 

7.  Tne  Trustees  of  the  Trust  will 
receive  quarterly  and  annual  statements 
complying  with  paragraph  (b)(3)(ii)  of 
Rule  12b-l,  as  it  may  be  amended  horn 
time  to  time.  In  the  statements,  only 
distribution  and/or  service  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  class  of  shares  will  be 
used  to  support  the  Rule  12b-l  fee 
charged  to  shareholders  of  such  class  of 
shares.  ExpendiUires  not  related  to  the 
sale  or  servicing  of  the  relevant  class  of 
shares  will  not  be  presented  to  the 
Trustees  to  support  Rule  12b-l  fees 
charged  to  shareholders  of  such  class  of 
shares.  The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  Independent  Trustees  in 
the  exercise  of  their  Fiduciary  duties. 

8.  Dividends  paid  by  a  Ftmd  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day  and  will  be 
in  the  same  amount,  except  that  fee 
payments  made  under  the  Rule  12b-l 
Plans  relating  to  a  particular  class  of 
shares,  will  ^  borne  exclusively  by 
such  class  and  except  that  any 
Identifiable  Class  E^enses  may  be 
borne  by  the  appUcable  class  of  shares. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  income  expenses  among 
such  classes  have  been  reviewed  by  an 
expert  (the  “Expert”),  and  the  Expert 
has  rendered  a  report  to  the  Applicants, 
as  set  forth  in  Exhibit  B  as  filed 
December  10, 1993.  The  Expert  has 
demonstrated  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
will  be  made  in  an  appropriate  manner, 
subject  to  the  conditions  and  limitations 
in  that  report.  On  an  ongoing  basis,  the 
Expert,  or  an  iqppropriate  substitute 
Expert,  will  monitor  the  manner  in 
wMch  the  calculations  and  allocations 
are  being  made  and,  based  upon  such 
review,  will  render  at  least  annually  a 
report  to  the  Funds  that  the  calculations 
and  allocations  are  being  made 
properly.  The  Reports  of  the  Expert 
shall  be  filed  as  part  of  the  periodic 
reports  filed  with  the  Commission 
piirsuant  to  Section  30(a)  and  30(b)(1)  of 
the  Act.  The  work  papers  of  the  E}^rt 


with  respect  to  such  reports,  following 
request  by  the  Ftmds  which  the  Fimds 
agree  to  make,  will  be  available  for 
inspection  by  the  Commission  staff 
upon  the  written  request  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  Conunission, 
hmited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  any  Assistant 
Director,  and  any  Regional 
Administrator  or  Associate  and 
Assistant  Administrator.  The  initial 
report  of  the  Expert  is  a  “Special 
Purpose”  report  on  the  “Design  of  a 
System”  and  the  ongoing  reports  will  be 
“reports  on  poUcies  and  procedures 
placed  in  operation  and  tests  of 
operating  efiectiveness”  as  defined  and 
described  in  the  Statement  of 
Accounting  Standards  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  frtim 
time  to  time. 

10.  Applicants  have  adequate 
facihties  in  place  to  ensure 
implementation  of  the  methodology  and 
procediues  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
among  the  various  classes  of  shares  and 
the  proper  allocation  of  income  and 
expenses  among  such  classes  of  shares 
and  this  representation  will  be 
concurred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition  (9) 
above  and  will  be  concurred  with  by  the 
Expert,  or  an  appropriate  substitute 
Ebqiert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (9)  above.  The 
Applicants  agree  to  take  immediate 
corrective  action  if  the  Expert,  or  an 
appropriate  substitute  Exj^rt,  does  not 
so  concur  in  the  ongoing  reports. 

11.  The  prospectus  or  prospectuses  of 
the  Funds  relating  to  Class  1,  Class  2, 
Class  3  and  Class  4  shares  will  include 
a  statement  to  the  effect  that  a  dealer  or 
other  organization  selling  shares  of 
those  classes  may  receive  different 
levels  of  compensation  for  selling  one 
particular  class  of  shares  over  another  in 
the  Fimds. 

12.  The  Distributor  wilj  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  AppUcants 
will  require  all  persons  selling  shares  of 
the  Funds  to  agree  to  conform  to  these 
standards. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibiUties  of  the 
Trustees  of  the  Funds  with  respect  to 
the  multiple  class  system  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  Trustees  as  part  of  the 
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saelmials  eettieg  fordi  die  duties  and 
respmsibttides  of  the  Tntstees. 

14.  Each  Fund  will  (hsclose  the 
expeases,  perfonnance  data, 
distributiim  aiiaDgemenis.  services, 
fees,  sales  loads,  canversion  features, 
and  exchange  privileges  appliedde  to 
each  class  ai  shares  cd  dre  Fund  in  every 
prospectus,  regardless  of  whethw  all 
classes  of  ^ares  are  offered  through 
each  prospectus.  Each  Fund  will 
disclose  ^  respective  expreues  end 
performance  dsto  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  The  shmeholder  reports  will 
contain,  in  die  statement  of  assets  and 
liabilities  and  statement  of  operations, 
informadon  related  to  a  Fund  as  a  whole 
generally  and  not  on  a  per  class  basis. 

A  Fund’s  per  share  data,  however,  will 
be  prepaid  on  a  per  class  bads  with 
respect  to  all  clas^  of  shares  of  such 
Fund.  To  the  extmit  any  advertisement 
or  sales  litendure  describes  the  expenses 
or  perfoimanoe  data  applicable  to  Class 
1,  Ckess  2,  and  Class  3  shares,  it  anil  also 
disclose  (i)  the  expmxses  and/m: 
performance  data  applicahle  to  each  of 
Class  1,  Class  2  and  Claas  3  shares  and 
(ii)  the  existence  of  Class  4  shares.  To 
the  ext«!t  any  advmtiseiiMiit  or  sales 
literature  des^bes  the  expenses  or 
performance  data  applicable  to  Class  4 
shares,  it  will  also  ^sidose  (i)  that  Class 
4  shares  are  only  available  to  the 
Separate  Accounts  and  are  not  offered  to 
the  public,  (ii)  die  feet  that  the  investors 
purchasing  Class  4  shares  though  a 
Separate  Accoimt  are  subject  to 
additional  charges,  and  (iii)  the 
existence  of  Class  1,  Class  2  and  Class 
3  shares.  Any  such  performance 
information  sppUcdale  to  Class  4  diwes 
will  be  provid^  net  of  Separate 
Account  and  Fund  expmiaes.  The 
information  provided  by  Applicants  for 
publication  in  any  newspaper  or  siinilar 
listing  oi  a  Fund’s  net  asset  value  and 
publfo  offnii^  price  will  present  each 
outstanding  class  of  shares  separately. 

15.  Applicants  admowiedge  that  dte 
grant  of  the  requested  exemptive  order 
will  not  imply  Commission  approval  or 
authorization  of  are  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  Rule  12b- 
1  Plans  in  reliance  on  the  order. 

For  the  CommiBion,  by  die  Division  of 
Investment  ManagemeBt,  under  delated 
authority. 

Margaset  H.  McFwlaad, 

Deputy  Secretaiy. 

(FR  Doc.  94-17318  Filed  7-15-94;  8:45  am! 
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Pwrektoirtliil  Aaioclatoa  1  Limited 
PaitfMr8hipb8lal.;  AppHcattwi 

July  11. 1994. 

AGENCY:  Securities  and  Exdiange 
Commission  (“SEC”). 

ACTION:  Notioe  of  ApplicatHm  for 
Exemptkm  uador  the  Investmeiit 
Company  Act  of  1940  (^  “Act”). 

APPLICANT:  Preudential  Associates  1 
limited  Partnmship  (the  “Partnership”) 
and  Winthrop  Fuuuocial  Co.,  Inc.  (the 
“Managing  General  Partner”). 

RELEVANT  ACT  SECTIONS:  Exemptioa 
requested  tmda*  section  6(c)  finun  all 
provisiaaB  of  the  AcL 
SUMMANT  OF  APPUCATIOIt:  Applicmits 
sedt  an  order  to  amend  a  prior  cader 
(the  “Prior  Order”)  issued  under  section 
6(c)  of  the  Investment  Company  Act  of 
1940.'  ’The  Prior  Order  exempts  the 
Partnerdiip  from  all  {novimons  of  the 
Act  and  permits  the  Partnership  to 
invest  in  another  partnerdiip. 
Presidential  Towers,  Ltd.  (^ 

“Operating  Partnership’’),  whicdi  owns 
and  operates  residential  apartments  for 
moderate  income  persons.  Applicants 
se^  to  amend  the  Prior  Order  to  permit 
a  new  investor  to  invest  in  the 
Operating  Partnerdiip. 

FILING  DATES:  'The  application  was  filed 
on  May  11, 1994. 

HEARING  OR  NOTVHCATION  OF  HEARIIIO:  An 
order  granting  the  application  will  be 
issued  unless  the  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SBC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  pmsonally  or  by 
mail.  Hearing  requests  shmdd  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  5, 1994,  and  should  be 
accompmued  by  proof  of  service  on  the 
jqiplicants,  in  form  of  an  affidavit  or, 

for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nrture 
of  the  writmr’s  interest,  the  reason  far  the 
request,  and  the  issues  contested. 
Persmis  who  wi^  to  be  notified  of  a 
hearii^  may  request  notifiicatiem  by 
writing  to  the  S^’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5di 
Street,  NW.,  Washington,  DC  20549. 
Aj^licants,  One  faitomational  I4ace, 
B^on,  Massachusetts  02110. 

FOR  FURTHER  MFORNIATION  CONTACT: 
James  M.  Curtis,  Senior  Goimsel,  at 
(202)  942-0563  or  Robert  A.  Robertsem, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 


*  Presidential  Associates  1  Limited  Partnersbip, 
bmsttmai  Company  Ad  WaleaM  Noo.  13463  tSep*. 
2, 1983)tMtiert«ndUS38(Sapt.27,nB3)4aHlc(). 


Office  of  Investment  Company 
Regnlatkm). 

SUPPLEMENTARY  INFORMATIOR:  Ihe 
following  is  a  stnnmary  of  he 
application.  The  complete  application 
may  be  obtained  far  a  fee  at  the  SECs 
Public  Reference  Branch. 

Afylicants*  Representatkias 

1.  Because  of  the  Partnership’s 
investment  in  the  Operating 
Partnerhip,  the  Partnerhip  may  be  an 
investment  company  under  sections 
3(aKl)  or  3(a)(3)  of  the  Act.  ’The  Prior 
Order  granted  appficants  an  exemption 
under  section  6(<4  of  the  Act  frmn  all 
provisiems  of  the  Act  permitting  the 
Partnership  to  invest  in  the  Operating 
Partnership,  which  in  turn  would  own 
and  opwate  a  residential  project  (the 
“ProjeefO  for  moderatte  income  persems 
in  accofdmce  wih  the  purposes  and 
criteria  set  fenh  in  Investment  Company 
Act  Releese  No.  8456  (August  9, 1974) 
(“Release  8456’3.  Release  8456  states 
that  an  exemption  for  a  two-tier 
partnerhip,  such  as  the  Partnership,  is 
appropriate  if  two  criteria  are  met:  fe) 
Ihe  interests  in  the  partnerhip  must  be 
sold  only  to  persons  for  whom 
investment  in  limited  profit,  essentially 
tax  helter,  investments  would  not  be 
unsuitihle  and  (b)  requirements  for  feir 
dealing  by  the  general  paitner  of  he 
partnenhip  wihhe  limited  partners 
should  be  included  in  he  basic 
organizational  documents  of  he 
partnership. 

2.  Applicmits  propose  to  effect  two 
changes  that  would  change  the  structure 
of  he  Project’s  ownership  from  hat 
represent^  in  the  appliration  for  he 
Prior  Order.  Hieae  chaaages  vroukl  dihile 
he  Pmtnership’s  interert  in  the 
Operating  Partnership  to  less  han  50% 
of  the  to^  interests  h  he  Operating 
Partnership  and  effectively  trmisfer  to  a 
new  investm  in  the  Operating 
Partnership,  as  he  new  majority 
paitner,  certain  limits  concerning  the 
Operating  Pertnei^p  currentiy  held  by 
he  Partnerhip.  Applicants  se^  to 
amend  he  Prior  Chder  to  pomit  these 
chanjges. 

3.  The  Partnership  was  formed  in 
1983  for  he  sole  purpose  of  aopiiring 
and  holding  a  limited  partner  interert  in 
the  Operating  Partnership.  ’The 
C^r^ng  Partnership’s  sole  asset  is 
100%  of  he  beneficial  interest  in  an 
Illinois  land  trust  that  holds  tide  to  he 
Project. 

4.  The  Partnership  offered  590  units 
of  limited  partnersltip  interest  in  the 
Partnership  (the  “Units”)  at  $100,000 
per  Unit  to  “  Accredited  investors”  as 
defined  m  Regulation  D  under  the 
Securities  Act  of  1933  and  to  not  more 
than  30  other  “Noa-Accredited 
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Investors"  who  met  certain  suitability 
requirements.  Each  prospective  limited 
partner  also  was  required  to  provide 
certain  certiEcations  in  his  subscription 
agreement  to  insure  that  the  investment 
was  suitable  for  such  prospective 
limited  partner. 

5.  The  Partnership  cvirrently  has 
approximately  573  limited  partners  (the 
“Limited  Partners”)  holding  590  Units. 
The  Limited  Partners  collectively  hold  a 
99%  interest  in  the  Partnership.  The 
Managing  General  Partner  and  an 
affiliate  of  (he  Managing  General  Partner 
each  hold  a  0.5%  general  partner 
interest  in  the  Partnership.  The 
Partnership  holds  a  94.99%  limited 
partner  interest  in  the  Operating 
Partnership.  WPG  Realty  Co.,  Inc. 

(“WFC  Realty”),  an  affiliate  of  the 
Managing  General  Partner,  holds  a 
0.01%  limited  partner  interest  in  the 
Operating  Partnership,  and  McHugh 
Levin  Asscxdates  Venture,  the  managing 
general  partner  of  the  Operating 
Partnership,  and  Madison-Canal 
Company  collectively  hold  a  5%  general 
partner  interest  in  the  Operating 
Partnership. 

6.  Due  to  lower  than  projected 
occupancy  and  rental  rates  and  higher 
than  projected  real  estate  taxes,  the 
Project  has  been  unable  to  generate 
sufficient  income  to  meet  debt  service 
on  the  approximately  $185  million 
mortgage  (the  “Mortgage”)  upon  the 
Project  currently  held  by  die  United 
States  Department  of  Housing  and 
Urban  Development  (“HUD”).  To 
prevent  foreclosure  of  the  Mortgage,  the 
Operating  Partnership,  with  the 
concurrence  of  the  Managing  General 
Partner,  has  entered  into  a  workout 
agreement  with  HUD  (the  “Workout 
Agreement”)  and.  to  implement  the 
Workout  Agreement,  has  developed  a 
comprehensive  debt  and  ownership 
restructuring  plan  (the  “Restructuring 
Plan”). 

7.  Tlie  Workout  Agreement  provides 
for  the  replacement  of  the  note 
evidencing  the  indebtedness  secured  by 
the  Mortgage  with  a  new  $127  million 
first  note  and  a  second  note  in  the 
amount  of  the  balance  of  the  principal 
and  accrued  interest  secured  by  the 
Mortgage  (approximately  $58  million). 
The  Workout  Agreement  also  provides 
that  monthly  pa)rments  of  principal  and 
interest  will  be  payable  only  on  ^e  first 
$71  million  of  the  new  first  note, 
thereby  reducing  the  mandatory 
monthly  mortgage  payment  for  the 
Project  by  more  thw  50%.  Additional 
payments  of  principal  and  interest  on 
the  first  note  will  be  payable 
semiannually  in  an  amoimt  of  80%  of 
the  Project’s  net  cash  flow  remaining 
after  a  specified  priority  payment  to  the 


Operating  Partnership.  The  Workout 
Agreement  further  provides  diat  the 
Operating  Partnership  will  raise  and  pay 
to  HUD  $13  milUon  to  reduce  the 
outstanding  principal  of  the  new  first 
note  and  to  ^d  a  deficit  escrow.  In 
addition,  HUD  has  required  that  the 
Operating  Partnership  set  aside  euid 
subsidize  seven  percent  of  the 
apartments  in  the  Project  for  occupancy 
by  very  low  and  low  income  tenants. 

8.  To  raise  $13  million  required  by 
HUD,  the  Operating  Partnership 
proposes  to  admit,  as  a  general  partner 
of  the  Operating  Partnership,  Penguin 
Presidential  Partners  (the  “New 
Investor”).  The  New  Investor  will 
contribute  $14  million  to  the  capital  of 
the  Operating  Partnership  (the  $13 
million  required  by  the  Workout 
Agreement  plus  $1  million  to  pay  costs 
and  expenses)  in  exchange  for  a  general 
partner  interest  constituting  a  79% 
interest  in  the  Operating  Partnership 
and  specified  preferential  interests  in 
cash  flow,  losses,  and  proceeds  horn  a 
sale  or  refinancing. 

9.  In  recognition  of  the  New 
Investors’s  majority  interest  in  the 
Operating  Partnership,  the  New  Investor 
will  receive  certain  rights  to  propose 
and  approve  actions  of  the  Operating 
Partnership,  including  the  ri^t  to  direct 
the  sale  of  all  or  substantially  all  of  the 
assets  of  the  Operating  Partnership,  the 
right  to  approve  all  annual  capital 
expenditure  budgets  for  the  Project,  and 
the  right,  under  specified 
circumstances,  to  designate  a 
replacement  managing  general  partner 
for  the  Operating  Partnership  or  to 
remove  and  replace  the  management 
agent  for  the  Project.  These  provisions 
will  grant  the  New  Investor  rights 
similar  to,  but  more  extensive  then, 
rights  now  held  by  the  Partnership  or 
WFC  Realty. 

10.  To  implement  the  Workout 
Agreement  and  facilitate  the  entry  of  the 
New  Investor  into  the  Operating 
Partnership,  the  Managing  General 
Partner  will  seek  the  approval  of  the 
Limited  Partners  to  implement  the 
Restructuring  Plan  through  a  proxy 
statement  and  consent  solicitation  made 
in  accordance  with  the  reqviirements  of 
Regulation  14A  and  Scheclule  14A 
promulgated  under  the  Securities 
Excdiange  Act  of  1934.  The  principal 
provisions  of  the  Restructuring  Plan  are: 
(a)  Restructuring  the  Mortgage 
indebtedness  pursuant  to  the  terms  of 
the  Workout  Agreement;  (b)  amending 
the  limited  partnership  agreement  of  ^e 
Partnership  to,  among  other  things, 
remove  a  provision  (xmceming  (hlution 
and  rights  to  participate  in  additional 
capital  contributions;  and  (c)  adopting 
an  amended  and  restated  limited 


partnership  agreement  of  the  Operating 
Partnership  that,  among  other  things, 
will  (i)  ad^t  the  New  Investor  as  a 
general  partner  with  a  79%  interest  in 
the  Operating  Partnership,  thus  diluting 
each  of  the  present  partner’s  interests 
and  leaving  the  Partnership  with  a 
19.998%  interest  in  the  Operating 
Partnership,  and  (ii)  grant  the  New 
Investor  the  rights  (liscussed  above. 

Applicants’  Legal  Analysis 

1.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security  or 
transaction  firom  any  provision  of  the 
Act  and  any  rule  thereunder,  if,  and  to 
the  extent  that,  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  pvuposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

2.  The  Partnership  provides  a  vehicle 
for  private  investment  in  government 
assisted  low  and  moderate  housing  in 
accordance  with  the  express 
Congressional  policy  to  encourage  the 
widest  possible  participation  by  private 
enterprise  in  the  provision  of  housing 
for  low  and  moderate  income  families. 
Pursuant  to  the  provisions  of  the 
Workout  Agreement,  the  Project’s 
original  target  population  of  moderate 
income  persons  and  families  will  be 
supplemented  by  a  commitment  to 
provide,  at  the  expense  of  the  owner  of 
the  Project,  rent-subsidized  housing  for 
a  substantial  number  of  very  low  and 
low  income  arsons  or  families. 

3.  The  application  for  the  Prior  Order 
noted  that  ^th  the  Partnership 
Agreement  and  the  Confidential 
Offering  Memorandum  relating  to  the 
Units  contained  numerous  provisions 
designed  to  insure  fair  dealing  by  the 
general  partners  of  the  Partnership  with 
the  Limited  Partners.  In  addition,  the 
Units  were  offered  only  to  persons  for 
whom  investment  in  limit^  profit,  tax- 
sheltered  investments  wovild  be 
suitable.  The  Restructuring  Plan  does 
not  in  any  way  mcxlify  any  of  these 
suitability  or  foir  deahng  provisions. 

4.  The  failure  of  the  Operating 
Partnership  to  implement  the 
Restructuring  Plan  will  almost  certainly 
result  in  the  foreclosure  of  the  Mortgage 
by  HUD.  Foreclosure  will  result  in  a 
total  loss  of  the  Partnership’s  indirect 
ownership  interest  in  the  Project.  In 
addition,  a  foreclosure  as  of  December 
31, 1993  would  have  produced 
approximately  $133,300,000  of  non-cash 
taxable  income  to  the  Operating 
Partnership,  resulting  in  an  allocation  of 
taxable  income  per  Unit  of 
approximately  $217,800.  Thus, 
foreclosure  would  produce  a  substantial 
tax  bill  for  the  limited  partners — ^a  tax 
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bill  that  would  not  be  accompanied  by 
a  distribution  of  any  cash  with  which  to 
pay  the  tax.  It  also  will  deprive  the 
Lifted  Partners  of  a  chance  to  share  in 
the  net  cash  flow  projected  to  be 
produced  by  the  Project  after  the 
Restructuring  Plan  is  implemented  and 
the  opportunity  to  share,  should  the 
Project  be  sold  or  refinanced,  in  any 
proceeds  of  such  a  sale  or  refinance  paid 
to  the  Operating  Partnership.  The 
application  is  being  made  in  the  context 
of  a  workout  of  a  financial  troubled, 
existing  project  that  faces  virtually 
certain  foreclosure  if  the  workout  is  not 
consiunmated.  Accordingly,  applicants 
believe  that  it  would  be  consistent  with 
the  public  interest  and  the  protection  of 
investors  for  the  SEC,  pursuant  to 
section  6(c),  to  issue  the  requested 
order. 

Applicants’  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  condition: 

Tne  Restructuring  PI^  shall  be 
approved  by  the  holders  of  not  less  than 
51%  of  the  Units  by  written  consents 
obtained  by  a  proxy  statement  and 
consent  solicitation  in  accordance  with 
the  requirements  of  Regulation  14A  and 
Schedule  14A  promulgated  under  the 
Securities  Exchange  Act  of  1934. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-17319  Filed  7-15-94;  8:45  am] 
BiLUNG  COOf  801(M>t-M 


[Rel.  No.  IC-20396;  No.  612-9022] 

Pruco  Life  Insurance  Company,  et  al. 

July  12, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”). 
ACTION:  Notice  of  application  for  an 
Order  under  the  Investment  Compemy 
Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Pruco  Life  Insurance 
Company  (“Pruco”),  Pruco  Life 
Individual  Variable  Annuity  Accoxmt 
(“Variable  Account”),  and  Pruco 
Securities  Corporation  (“PruSec”) 
(collectively,  “Applicants”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(cM2)  of  the  1940  Act. 

SUMMARY  OF  APPUCATION*.  Applicants 
seek  an  order  permitting  the  deduction 
firom  the  assets  of  the  Variable  Account 
of  a  mortality  and  expense  risk  charge 


in  connection  with  the  offer  and  sale  of 
certain  flexible  premium  combination 
fixed/variable  annuity  contracts 
(“Contracts”). 

FILING  DATE:  The  application  was  filed 
on  May  31, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission’s  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally.or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  August  8, 1994,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission’s  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  E)C  20549. 
Applicants,  c/o  Pruco  Life  Insvurance 
Company,  213  Washington  Street, 
Newark,  New  Jersey  07102-222992. 

FOR  FURTT^R  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  or 
Michael  Wible,  Special  Counsel,  at  (202) 
942-0670,  Office  of  Insurance  Pitxiucts 
(Division  of  Investment  Management). 
SUPPLEMENTARY  MFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission’s  Public 
Reference  Branch. 

Applicants’  Representations 

1.  Pruco,  a  stock  life  insurance 
company,  is  a  wholly  owned  subsidiary 
of  The  Prudential  Insurance  Company  of 
America  (“Prudential”).  Pruco  is 
licensed  to  conduct  business  in  the 
District  of  Columbia,  Guam,  and  all 
states  except  New  York. 

2.  The  Variable  Account  was 
established  as  a  separate  account  by 
Pruco  to  fund  its  variable  annuity 
contracts.  The  Separate  Account  has 
filed  a  notification  of  registration  on 
Form  N-8A  and  a  registration  statement 
on  Form  N-4  with  the  Commission  as 

a  unit  investment  trust  under  the  1940 
Act.  Applicants  have  filed  on  Form  N- 
4  a  registration  statement  to  register  the 
Contracts  as  securities  under  the 
Securities  Act  of  1933. 

The  Variable  Account  currently 
consists  of  eleven  subaccounts  (Money 
Market,  Bond,  High  Yield  Bond, 
Government  Seciuities,  Common  Stock, 
Stock  Index,  High  Dividend  Stock, 
Natural  Resources,  Global  Equity, 
Conservatively  Managed  Flexible,  and 


Aggressive  Managed  Flexible) 
(“Subaccounts”),  each  investing  in 
shares  of  a  corresponding  portfolio 
(“Portfolio(s)”)  of  The  Prudential  Series 
Fimd,  Inc.  (“Series  Fund”).  Other 
portfolios  of  the  Series  Fvmd  or  of  other 
funds  or  investment  vehicles  may  be 
made  available  for  investment  in  the 
future  through  additional  subaccounts. 

3.  The  Series  Fund  is  a  no-load, 
diversified,  open-end  management 
investment  company  registered  under 
the  1940  Act.  The  Series  Fimd  currently 
offers  fourteen  Portfolios,  of  which 
eleven  are  available  for  investment  by 
the  Variable  Account.  Prudential,  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940,  will 
be  the  investment  adviser  for  the  Series 
Fund. 

4.  PruSec  is  an  indirect  wholly-owned 
subsidiary  of  Prudential  and  the 
principal  vmderwriter  of  the  Contracts, 
which  will  be  sold  and  distributed  by 
PruSec’s  registered  representatives. 
PruSec  is  registered  as  a  broker-dealer 
vmder  the  Securities  Exchange  Act  of 
1934,  as  amended,  and  is  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc. 

5.  The  Contracts  are  flexible  premium 
combination  fixed/variable  annuity 
contracts  ofiered  in  connection  with 
either  non-tax  qualified  plans  or  as  an 
Individual  Retirement  Annuity  ("IRA”) 
that  qualify  for  favorable  tax-deferred 
treatment  imder  Section  408(b)  of  the 
Interna)  Revenue  Code  of  1986,  as 
amended.  'The  Contracts  also  may  be 
made  available  to  certain  other 
retirement  plans  that  qualify  for  special 
federal  income  tax  treatment  in  the 
future.  The  Contracts  initially  will  be 
issued  as  individual  contracts  but  also 
may  be  issued  as  group  contracts  used 
in  coimection  with  either  immediate  or 
deferred  annuities.  'The  Contracts  permit 
premiums  to  vary  in  amormt  and 
frequency  but  require  certain  minimum 
initial  premium  payments  emd 
additional  payments.  The  Contracts 
further  provide  for  accumulation  of 
values  on  either  a  variable  or  a  fixed 
basis,  or  both.  The  fixed-rate  option  is 
part  of  Pruco’s  general  accoimt. 
Premiums  allocated  to  the  fixed-rate 
option  will  earn  interest  at  a  minimum 
guaranteed  effective  aimual  rate  of  3 
percent.  Initially,  the  fixed-rate 
applicable  at  the  time  of  allocation  to 
the  fixed-rate  option  will  be  earned  for 

a  one-year  period,  with  a  new  interest 
rate  set  monthly  thereafter.  At  the  end 
of  each  guarantee  period,  amounts 
allocated  to  that  period  will 
automatically  be  “rolled  over”  and 
receive  the  new  guarantee  rate,  unless 
transferred  to  the  Subaccounts. 
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6.  During  the  accumulation  period,  a 
full  or  partial  surrender  of  the  Contract 
may  be  made,  subject  to  obtain 
minimums  and  constraints  or  partial 
withdrawals.  Withdrawals  £rom  fixed- 
rate  cation  guarantee  periods  maybe 
effect^  only  on  the  maturity  date. 

7.  The  Contracts  also  will  provide  for 
a  death  benefit  and  a  variety  of  i>ayout 
options  at  annuitization.  The  death 
benefits  will  equal  the  greater  of  (a)  total 
purchase  payments  (less  previous 
withdrawals),  and  (b)  the  Account 
Value.  Payout  options  include  both 
variable  and  fixed  payment  options,  and 
payment  options  bas^  on  fi^d  {>eriods 
or  on  one  or  more  measuring  lives. 

8.  No  sales  charges  are  deducted 
under  the  Contracts.  All  expenses 
relating  to  the  sale  of  the  Contracts  will 
be  paid  by  Pruco  from  its  general  assets, 
including  ammmts  derived  from  the 
mortahty  and  expenses  risk  charge. 
Shares  of  the  Smies  Fund  will  be  sold 
to  the  Variable  Account  at  the  net  asset 
value,  wdiich  reflects  the  investment 
advisory  fee  and  other  expenses 
deduct^  from  Fund  assets. 

9.  Various  fees  and  expenses  are 
deducted  under  the  Contracts  and  the 
Variable  Account  A  charge  may  be 
deducted  for  state,  local  or  federal 
premium  taxes,  and  any  income,  excise, 
business  or  other  type  of  tax  measured 
by  or  based  on  the  amount  of  premium 
received  by  Pruco.  The  tax  rates 
currently  range  bom  1%  to  5%  and  may 
be  imp<Med  upon  purdiase  pa)niients, 
on  Account  Value  upon  surrender,  or 
when  convmted  into  an  annuity  or  other 
benefit  payment.  Pruco  may  alw  charge 
Account  Value  or  the  Separate  Accoimt 
for  any  taxes  attributable  to  the  Separate 
Account  or  the  Omtract,  including 
income  taxes  incurred  by  Pruco 
attributable  to  the  Separate  Account. 

10.  Initially,  Pruco  will  chcuge  $15  for 
eadi  transfer  or  withdrawal  frt^  or 
among  the  Subaccounts  after  the  first 
fom  transfers  or  withdrawals  in  each 
Contract  year.  No  enlarge  is  imposed  for 
transfers  m  withdrawals  in  connection 
with  dollar  cost  avmaging.  the 
systematic  withdrawal  programs  or  from 
the  fixed-rate  option.  Ixdtially.  an 
annual  maintmiance  fee  of  $30  may  be 
deducted  proportionately  from  Contract 
Value  allocated  among  the  Subaccounts 
and  the  fixed-rate  optitm  if  the  Contract 
Value  is  less  than  $10,000  on  December 
31  or  at  the  time  a  full  withdrawal  is 
efiected.  Pruco  reserves  the  right  to 
deduct  a  separate  charge  against  the 
assets  in  the  Separate  Account  to 
compensate  it  for  administration  of  the 
Contract  and  the  Separate  Account,  but 
does  not  currently  intend  to  do  so.  This 
charge  is  guaranteed  not  to  exceed  .15% 
for  the  duration  of  the  Contract. 


Applicants  represent  that  current  and 
future  charges  for  administration  of  the 
Contract  vrill  be  deducted  from  the 
Suba<x:ounts  in  reliance  on  Rule  26a-l 
under  the  1940  Act  and  will  not  be 
greater  than  the  cost  of  administrative 
services  provided  under  the  Contract. 
Pruco  does  not  expect  or  intend  to  make 
a  profit  firom  these  charges. 

11.  A  daily  charge  equal  to  an  annual 
rate  of  .95%  of  the  value  of  the  net 
assets  in  each  Subaccount  attributable  to 
the  Contracts  will  be  imposed  to 
compensate  Pruco  for  bearing  certain 
mortality  and  expense  risks  it  assumes 
in  offming  and  administering  the 
Contracts  and  in  operating  the  Variable 
Account.  Of  this  amoimt,  .63%  is 
attributable  to  mortaUty  risks,  and  .32% 
is  attributable  to  expense  risks.  The 
aggregate  charge  is  guaranteed  by  Pruco 
not  to  inc:rea8e.  The  charge  may  be  a 
source  of  profit  for  Prucx),  whi^  will  be 
added  to  its  surplus  and  may  be  used 
for,  among  other  things,  the  payment  of 
distribution,  sales  and  other  expenses. 
Prucx)  cnirrently  anticipates  a  profit  from 
this  charge. 

12.  The  mortality  risk  arises  from 
Pruco ’s  contractual  obligaticm  to  make 
periodic  aimuity  payments  (determined 
in  acx:ordanc»  wi&  Pruco ’s  aimuity 
tables  and  other  Contract  provisions) 
regardless  of  how  long  all  aimuitants  or 
any  individual  aimuitant  lives.  Contract 
owners  thus  are  assured  that  neither 
aimuitant’s  longevity  nor  an 
improvement  in  life  expectancy 
generally  (which  is  greater  than 
expected)  will  adversely  effect  cumuity 
payments  the  payee  wiU  receive  under 
the  Contracts.  This  eliminates  the  risk  of 
outliving  the  funds  acxnunulated  for 
retirement  Morality  risk  also  is 
assiuned  in  coimecticm  with  payment  of 
the  death  benefit  bec:ause  the  death 
benefit  guarantee  cx>uld  exc:eed  the 
Accoimt  Value.  There  is  no  charge  for 
the  guaranteed  death  benefit. 

13.  The  expense  risk  assumed  by 
Pruco  is  that  its  achud  expenses  in 
issuing  and  administering  the  Contracts 
and  operating  the  Variable  Acxxnmt  will 
exceed  the  amount  recovered  through 
the  administrative  charges. 

Applicants'  Legal  Analysis 

1.  Sectiem  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  appUcxition,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Ac;t  to  the  extmit  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  iNrotec:tion  of  investors  and  the 
purposes  feirly  intraided  by  the  policy 
and  provisions  of  the  1940  Ac:t. 


2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  perio^c  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  ^es  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  under  arrangements  which 
prohibit  any  payment  to  the  depositor  or 
principal  underwriter  excopt  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  adnoinistrative  duties 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  exemptions 
fi:om  Sections  26(a)(2)  and  27(c)(2)  of 
the  1940  Ac:t  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 
the  Separate  Acxount  of  the  charge  for 
mortality  and  expense  lislcs.  Applicants 
believe  diat  the  requested  exemptions 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

4.  Applicants  submit  that  Pruco  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks.  Applicants  represent  that  the 
mortaUty  and  expense  risk  cdiarge  is 
consistent  with  ^e  protec:tion  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge.  The  charge  is 
a  reasonable  charge  to  compensate 
Pruco  for  the  risks  that;  (a)  Aimuitants 
under  the  Contract  will  live  longer 
individually  or  as  a  group  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts;  (b)  the 
Account  Value  will  be  less  than  the 
death  benefit;  and  (c)  administrative 
expenses  wiU  be  greater  than  amounts 
derived  from  the  administrative  charges. 

5.  Applicants  represent  that  the  .95% 
mortality  and  expense  risk  charge  under 
the  Contrac:ts  is  within  the  range  of 
industry  practice  fcMr  cxtmparable 
annuity  products.  This  representation  is 
based  upon  AppUcants’  analysis  of 
pubUcly  available  information  about 
similar  industry  products,  taking  into 
consideration  su^  fectors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  death  benefit 
guarantees,  and  guaranteed  annuity 
rates.  AppUcants  represent  that  Pruco 
will  maintain  at  its  administrative 
offices,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey. 

6.  AppUcants  acuiowledge  that,  if  a 
profit  is  realized  frtnn  the  mortaUty  and 
expense  risk  charge,  all  m  a  portion  of 
such  profit  may  he  available  to  pay 
distribution  expenses.  Pruco  has 
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concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and  the 
Contract  Owners.  The  basis  for  that 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Pruco  at  its  administrative  offices 
and  will  be  available  to  the 
Commission. 

7.  AppUcants  also  represents  that  the 
Variable  Accoimt  will  invest  only  in 
open-end  management  investment 
companies  that  imdertake,  in  the  event 
that  such  company  should  adopt  a  plan 
imder  Rule  12b-l  to  finance  distribution 
expenses,  to  have  a  board  of  directors 
(or  trustees),  a  majority  of  whom  are  not 
“interested  persons”  of  the  company, 
formulate  and  approve  any  such  plan. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Accordingly,  Applicants 
request  relief  from  Sections  26(a)(2)(C) 
and  27(c)(2)  to  the  extent  necessary  to 
permit  the  assessment  and  deduction  of 
the  mortality  and  expense  risk  charge 
rmder  the  Contracts.  Applicants  assert 
that  the  requested  exemptions  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-17354  Filed  7-15-94;  8:45  am) 
BILLING  CODE  SOKMU-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  01/01-0332] 

Advent  Industrial  Capital  Company  II; 
Notice  of  Surrender  of  License 

Notice  is  hereby  given  that  Advent 
Industrial  Capital  Company,  75  State 
Street,  Suite  2500,  Boston, 
Massachusetts  02109  has  siurrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Advent  Industrial 
Capital  Company,  was-licensed  by  the 
Small  Business  Administration  on 
November  9, 1984. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 


promulgated  thereimder,  the  surrender 
was  accepted  on  May  25, 1994,  and 
accordin^y,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  6, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

[FR  Doc.  94-17337  Filed  7-15-94;  8:45  am) 
BILUNG  CODE  802S-01-M 


[License  No.  01/01-0331] 

Advent  V  Capital  Company  Limited 
Partnership  11;  Surrender  of  License 

Notice  is  hereby  given  that  Advent  V 
Capital  Company  Limited  Partnership, 
75  State  Street,  Suite  2500,  Boston, 
Massachusetts  02109  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Advent  V  Capital 
Company  Limited  Partnership,  was 
licensed  by  the  Small  Business- 
Administration  on  September  5, 1984. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereimder,  the  surrender 
was  accepted  on  May  27, 1994,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  6, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

[FR  Doc.  94-17343  Filed  7-15-94;  8:45  am) 
BILUNG  CODE  802S-01-M 


[License  No.  01/01-0336] 

Chestnut  Capital  International  II,  L.P.; 
Surrender  of  License 

Notice  is  hereby  given  that  Chestnut 
Capitol  Internationa  II,  L.P.,  75  State 
Street,  Suite  2500,  Boston, 
Massachusetts  02109  has  siurendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Chestnut  Capital 
International  n,  L.P.,  was  licensed  by 
the  Small  Business  Administration  on 
July  10, 1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereimder,  the  surrender 
was  accepted  on  May  19, 1994,  and 
accordingly,  all  rights,  privileges,  and 


franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  6, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

[FR  Doc.  94-17344  Filed  7-15-94;  8:45  am) 
BILUNG  CODE  8025-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2037] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  Friday,  August  5, 1994  in  the 
Department  of  State. 

The  Committee  will  meet  in  open 
session  from  9:00  a.m.  to  11:00  a.m.  on 
the  morning  of  Friday,  August  5, 1994, 
in  Room  1205,  Main  State.  The 
remainder  of  the  Committee’s  session 
vmtil  5:00  p.m.  on  that  day  will  be 
closed  in  accordance  with  Section  10(d) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  It  has  been  determined 
that  discussions  during  these  portions  of 
the  meeting  will  involve  consideration 
of  matters  not  subject  to  pubfic 
disclosure  imder  5  U.S.C.  552b(c)(l), 
and  that  the  public  interest  requires  that 
such  activities  will  be  withhold  from 
disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1123. 

Dated:  July  8, 1994. 

William  Z.  Slany, 

Executive  Secretary. 

[FR  Doc.  94-17323  Filed  7-15-94;  8:45  am) 
BILUNG  CODE  4710-11-M 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  July  8, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
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Motions  to  Modify  Scope  aie  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
appUcation  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49638. 

Date  filed:  July  5, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  2, 1994. 

Description:  Application  of 
Uzbekistan  Airways,  pursuant  to 
Section  402  of  the  Act  requests  a  foreign 
air  carrier  permit  authorizing  it  to 
engage  in  foreign  scheduled  air 
transportation  of  persons,  property  and 
mail  fi:t>m  a  point  or  points  in 
Uzbekistan  to  New  YoA,  New  York, 
United  States  of  America,  via 
Manchester,  England.  In  addition, 
Uzbekistan  Airways  requests  authority 
to  operate  passenger  and  cargo  charter 
services  between  all  points  in  the 
Republic  of  Uzbekistan  and  all  points  in 
the  United  States  of  America,  and 
between  points  in  the  United  States  of 
America  and  points  not  in  Uzbekistan  or 
in  the  United  States. 

Docket  Number:  49644. 

Date  filed:  July  8, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  5, 1994. 

Description:  Application  of  Executive 
Airlines,  Inc.,  Flagship  Airlines,  Inc., 
Sinunons  Airlines,  Inc.,  and  Wings  West 
Airlines,  Inc.  (d/b/a  American  Eagle), 
pursuant  to  Section  401  of  the  Act  and 
Subpart  Q  of  the  Regulations,  applies  for 
amendment  of  their  certificate  of  public 
convenience  and  necessity  for  Route 
537,  as  reissued  by  Order  92-6-15,  June 
6, 1992,  to  authorize  foreign  air 
transportation  of  persons,  property,  and 
mail  between  the  United  States  and  the 
Bahamets. 

Docket  Number:  45723. 

Date  filed:  July  8, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  5, 1994. 

Description:  Application  of 
Transportes  Aereoe  Ejecutivos,  S.A.  de 
C.V..  pursuant  to  Section  402  of  the  Act 
and  Subpait  Q  of  the  Regulations, 
apphes  f(M^  Amendment  of  its  Foreign 
Air  Carrier  Permit  issued  to  it  in  Older 
89-8-29,  to  the  extent  necessary  to 
permit  TAESA  to  engage  in  the 
scheduled  air  transportation  of  persons. 
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property  and  mail  on  its  Mexico-U.S. 
scheduled  combination  routes. 

Phyllis  T.  Kayktr, 

Chief,  Documentary  Services  Division. 

IFR  Doc.  94-17371  Filed  7-15-94;  8:45  am) 

BILimC  CODE  4910-«2-l> 


Aviation  Proceedings;  Agreements 
Fiied  During  the  Week  Ended  Juiy  8, 
1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49637. . 

Date  filed:  July  5, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC3  Telex  Mail  Vote  694, 
Japan-China  fares.  Amendment  to  Mail 
Vote,  r-1 — 043i  r-4 — 063ii  r-7 — 092f  r- 
2— 053i  r-5— 076t  r-8— 692v  r-3— 663i  r- 
6— 085hh. 

Proposed  Effective  Date:  September  7,  • 
1994. 

Docket  Number:  49642. 

Date  filed:  July  7, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Reso/C  0599  dated 
June  3, 1994,  Composite  Resos  003rr  (r- 
1)  &  501  (r-2). 

Proposed  Effective  Date:  September  1, 
1994. 

Docket  Number:  49643. 

Date  filed:  July  7, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/P  1585  dated  Jime 
3, 1994,  Mid  Atlantic-Europe/Middle 
East  Resos  r-1;  TC12  Reso/P  1586  dated 
Jvme  3, 1994,  Mid  Atlantic-Europe  r-2  to 
r-34;  1^12  Reso/P  1587  dated  Jvme  3, 
1994,  Mid  Allantic-Middle  East  Resos  r- 
35  to  r-43. 

Proposed  Effective  Date:  October  1, 
1994. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

IFR  Doc.  94-17372  Filed  7-15-94;  8:45  am] 
BILUNQ  CODE  4»ia-62-P 


Office  Of  the  Secretary 

Applications  of  Air  Serve,  Inc.;  For 
Issuance  of  New  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-7-14),  Dockets  49100  and 
49101. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
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not  issue  an  order;  (1)  Finding  Air 
Serve,  Inc.,  fit,  willing,  and  able,  tmd  (2) 
awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
domestic  and  foreign  charter  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
July  27, 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
49100  and  49101  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  Usted  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMIATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  July  12, 1994. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretaiy  for  Aviation  and 
International  Affairs. 

(FR  Doc.  94-17338  Filed  7-15-94;  8:45  am) 
BILUNG  CODE  4»1&-62-l> 


Maritime  Administration 
[Docket  S-909] 

Vulcan  Carriers,  Ltd.;  Application  for 
Waiver  Under  SMtion  804  and  for 
Written  Permission  Under  Section 
805(a)  of  the  Merchant  Marine  Act  of 
1936,  as  AmeiKled 

Pursuant  to  sections  604  and  805  of 
the  Merchant  Marine  Act  of  1936,  as 
amended,  (Act),  the  current  and  future 
shareholders  of  Vulcan  Carriers,  Ltd. 
(Vulcan),  by  letter  dated  July  12, 1994, 
request  a  waiver  vmder  section  804  and 
permission  vmder  section  805  to  own  a 
fraction  of  one  percent  of  the  shares  of 
stock  in  OMI  Corp.  (OMI)  for  some  or 
all  of  the  limited  period  of  time 
remaining  dviring  which  Vulcan  will  be 
receiving  Operating  Differential  Subsidy 
(ODS)  pursuant  to  Operating  Difierentid 
Subsidy  Agreements  (ODS A),  Contracts 
MA/MSB-167  (a),  (b),  (c),  and  (d). 

Vulcan  advises  that  this  request  is 
being  submitted  in  order  to  permit  the 
sale  of  Vulcan  finm  Captain  Jack 
Gordon,  the  current  president  of  Vulcan, 
to  Captain  Enrico  Fenzi.  Vulcan  advises 
that  its  request  for  approval  of  the  sale 
of  Vulcan  to  Captain  Fenzi  vmder 
section  608  of  the  Act  was  submitted  to 
the  Maritime  Administration  on  Jvme  9. 
1994. 
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Vulcan  states  that  its  request  of  July 
12, 1994,  is  being  submitt^  because  the 
purchaser  of  the  Vulcan  stock  is  a 
retired  fanner  employee  of  OMI  who  is 
entitled  to  receive  upon  his  retirement 
shares  of  stock  purchased  for  him  by  the 
trustee  of  (Ad’s  Employee  Stock 
Ownership  Plan  (E^P).  The  seller  of 
the  Vulcan  stock  also  is  seeking 
approval  of  the  ownership  of  an  even 
smaller  amoimt  of  OMI  stock 
(approximately  .007%)  which  he 
purchased  unaware  that  approval  was 
required. 

Vulcan  advises  that  Captain  Fenzi,  the 
piuchaser  of  Vulcan,  is  a  retired  former 
vice  president  of  OMI  Corp.  As  an 
employee  of  OMI,  Captain  Fenzi  became 
vested  in  OMI’s  ESOP.  C^4I  no  longer 
has  a  separate  defined  benefit  pension 
plan  for  its  employees.  The  ESOP  acts 
as  the  primary  pension  benefit  available 
to  OMI  employees  along  with  a  401  (k) 
program  which  became  effective  July  1, 
1993,  and  «^ch  currently  provides 
minimal  lump  stun  distribution  on  an  ' 
employee’s  retirement  As  an  eight-year 
employee  of  OMI  prior  to  his  retirmnent. 
Captain  Feiud  is  the  beneficiary  of 
38,248  shares  of  OMI  stock  currently 
held  by  the  trustee  of  the  ESCH^.i  Upon 
application  to  transfer  these  shares  to 
him,  the  stock  would  be  transferred  to 
him  as  his  main  soiurce  of  pension 
income  from  OMI  or  for  his  “rollover” 
into  other  pension  assets.  If  Captain  . 
Fenzi  were  to  retain  all  of  these  shares 
of  stock,  they  would  constitute  one- 
tenth  of  one  percent  (0.1%)  of  the 
outstanding  shares  of  (^41  stock. 

Vulcan  advises  that  during  his 
employment  at  OMI,  Captain  Fenzi,  like 
all  other  senior  management  employees 
at  OMI,  was  also  eligible  for  stock 
options  pursuant  to  three  separate 
option  plans  governing  the  grant  of 
stock  options  as  a  portion  of  an 
employee’s  compensation.  Captain 
Fenzi  received  his  first  grant  in  1986 
and  continued  to  receive  them  though 
his  time  at  OMI.  However,  dining  his 
entire  tenure  at  OMI,  Captain  Fenzi 
never  exercised  any  option  to  purchase 
additional  stock,  nor  does  he  have  any 
immediate  plans  to  do  so.  Nevertheless, 
Captain  Fenzi  is  eligible  to  exercise 
options  on  up  to  41,882  shares  of  OMI 
for  the  next  one  to  three  years.  Captain 
Fenzi  requests  permission  to  include 
these  options  in  this  approval  to  ensure 
all  potential  purchases  are  covered, 


’  As  an  employee  who  retired  in  1994,  Captain 
Fenzi  will  be  entitled  to  one  mote  distribution  of 
stock  through  the  ESOP  at  the  end  of  the  year.  The 
number  of  shares  to  be  provided  to  1994  retirees  is 
not  determined  until  thia  time.  This  request 
therefore  covers  all  shares  of  stodt  available  to 
Captain  Fenzi  through  hie  perticipatioD  in  the 
ESOP. 


even  if  not  contemplated.  In  the  highly 
unlikely  event  that  all  of  these  options 
were  exercised.  Captain  Fenzi’s  nolding 
would  constitute  only  (at  most)  0.2%  of 
the  outstanding  shares  of  stock. 

Vulcan  advises  .that  Captain  Gordon 
was  also  a  retiree  of  OMI  at  the  time  he 
established  Vulcan.  At  or  near  the  time 
of  the  creation  of  Vulcan,  Captain 
Gordon  sold  the  OMI  stock  he  received 
through  the  ESOP  for  other  retiremmit 
investments,  but  over  the  last  several 
years.  Captain  Gordon  has  purchased  on 
the  open  market  or  received  through 
option  exercises  a  total  of  2,243  shmes 
of  OMI  stock.  (At  this  time.  Captain 
Gordon  no  longer  retains  any  right  to 
exercise  options  for  the  pur^ase  of 
additional  OMI  stock.)  Captain  Gordon’s 
shares  represent  .007%  of  the  shares  of 
OMI  stodk.  Captain  Gordon  requests 
approval  of  his  ownership  of  t^  stock 
retroactive  to  the  dates  of  purchase 
throu^  the  date  of  sale  of  Vulcan. 

Vulcmi  states  that  OMI  currently 
operates  only  four  U.S.-flag  vessels  in 
the  coastwise  trade.  OMI  operates,  on  a 
spot  market  basis,  a  crude  oil  carrier  in 
the  Alaska  trade  and  three  chemical 
product  carriers  in  the  coastwise  trade. 
OMI’s  other  U.S.-flag  vessels  (three  bulk 
carriers  and  foinr  pit^uct  tankers) 
operate  in  the  foreign  trade.  OMI  also 
operates  34  foreign  flag  tankers,  dry 
bulk  vessels,  and  liquefied  petroleum 
gas  carriers  (28  are  owned,  often  with 
joint  venting  partners,  and  six  are 
chartered  in). 

Vulcan  states  that  approval  for  the 
ownership  of  these  shares  of  stodi  is 
being  requested  for  a  limited  period  of 
time  (until  the  sale  of  Vulcan  is 
completed  or  until  the  termination  of 
the  ODSAs)  and  under  special 
circumstances  that  are  very  limited  in 
scopte.  Ownership  by  Captain  Fenzi  and 
Captain  Gordon  of  such  a  small  portion 
of  the  shares  of  a  publicly  traded 
company  would  not  result  in  unfair 
competition  to  any  U.S.-flag  operator 
either  an  avenue  ^  which  su^  subsidy 
could  be  “leaked”  to  OMI.  Vulcan  states 
that  based  on  these  special 
circumstances  and  upon  the  lack  of  any 
competitive  disadvantage  to  any  U.S.- 
flag  operator,  a  waiver  of  section  804(a) 
and  granting  permission  under  section 
805(a)  would  not  be  contrary  to  the 
objectives  and  policies  of  the  Merchant 
Marine  Act. 

This  application  and  Vulcan’s 
application  of  June  9, 1994,  may  be 
inspected  in  the  Office  of  the  Secretary, 
Maritime  Administraticm.  Any  person, 
firm  or  corporation  having  any  interest 
in  the  application  of  July  12, 1994, 
within  ffie  meaning  of  section  804  or 
section  805(a)  of  the  Act  and  desiring  to 
submit  comments  concerning  the 


application,  must  file  written  comments 
in  triplicate  with  the  Secretary, 

Maritime  Administration,  Room  7300, 
Nassif  Building,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Comments 
must  be  received  no  later  than  5:00  p.m. 
on  July  22, 1994,  including  petition  for 
leave  to  intervene  under  section  805(a) 
of  the  Act.  Any  petition  for  leave  to 
intervene  under  section  805(a)  of  the 
Act  shall  state  clearly  and  concisely  the 
grounds  of  interest,  and  the  alleged  facts 
relied  on  for  relief. 

If  no  comments  are  received  within 
the  specified  time,  including  any 
petition  for  leave  to  intervene  under 
section  805(a)  of  the  Act,  or  if  it  is 
determined  that  such  petition  does  not 
demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

(Catalog  of  Fedend  Domestic  Assistance 
Program  Na  20804  Operating-Di%rential 
SutMidies). 

By  Order  of  the  Maritime  Administration. 

Dated:  July  13. 1994. 

Joel  C.  Richard,  ^ 

Secretary,  Maritime  Administration. 

(FR  Doc.  94-17436  Filed  7-15-94;  8:45  am) 
BILUNG  COOf  4910-ai-M 


National  Hfghwray  Traffic  Safefty 
Administration 

[Docket  No.  94-62;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1971  Lancia 
Fuivia  Passenger  Cars  Are  Etigibie  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
determination  that  ntmconforming  1971 
Lancia  Fuivia  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  'Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1971  Lancia 
Fuivia  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufectured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  August  17, 1994. 
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ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Comphance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  apphcable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  imless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufactiuers  or  importers  who  have 
registered  with  NHTSA  piirsuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Liphardt  &  Associates,  Inc.  of 
Ronkonkoma,  New  York  (“Liphardt”) 
(Registered  Importer  R-92-004)  has 
petitioned  NHTSA  to  determine 
whether  1971  Lancia  Fulvia  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Liphardt  believes  is  substantially 
similar  is  the  1971  Lancia  Fulvia  that 
was  manufactured  for  importation  into 
and  sale  in  the  United  States  and 
certified  by  its  manufacturer,  Lancia  & 
Company  S.p.A.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  stated  that  it  carefully 
compa^  the  non-U.S.  certified  version 
of  the  1971  Lancia  Fulvia  to  its  U.S. 
certified  coimterpart,  and  found  that  the 


two  vehicles  are  substantially  similar 
with  respect  to  compliance  with  most 
applicable  Federal  motor  vehicle  safety 
standards. 

Liphardt  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1971  Lancia 
Fulvia,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  coimterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1971  Lancia 
Fulvia  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  .  .  .  .,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,'109  New  Pneumatic  Tires.  Ill 
Rearview  Mirrors,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  208  Occupant  Crash 
Protection,  209  Seat  Belt  Assemblies, 

210  Seat  Belt  Assembly  Anchorages,  211 
Wheel  Nuts,  Wheel  Discs  and  Hubcaps, 
and  212  Windshield  Retention. 

Petitioner  also  contends  that  the  1971 
Lancia  Fulvia  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  substitution  of  a  lens  marked 
“Brake”  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  frtint  sidemarkers; 
(b)  installation  of  rear  sidemarkers. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  relay  and  a 
warning  buzzer  in  the  steering  lock 
electrit^  circuit. 

Standard  No.  115  Vehicle 
Identification  Number,  installation  of  a 
VIN  plate  that  can  be  read  firom  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Stand{^  No.  301  Fuel  System 
Integrity,  installation  of  a  rollover  valve. 


Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  pubhshed  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(cK3)(A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  )uly  12, 1994. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

[FR  Doc.  94-17368  Filed  7-15-04;  8:45  am] 
BILLING  CODE  4910-60-M 


[Docket  No.  94-34;  Notice  2] 

Determination  That  Nonconforming 
1971  Roiis  Royce  Comiche  Passenger 
Cars  Are  Eiigible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1971  Rolls 
Royce  Ckimiche  passenger  care  are 
eligible  for  importation. 


SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1971 
Rolls  Royce  Comiche  passenger  cars  not 
originally  manufacture  to  comply  with 
all  applicable  Federal  motor  vefficle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  compl)dng  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1971 
Rolls  Royce  Comiche),  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 

DATES:  The  determination  is  effective 
July  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202)-366-5306). 
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SUPPLEMEHTARY  MfORMATION: 
Background 

Under  section  108  (cKsKAKi)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C.  1397 
(c)(3)(A)(i),  a  motor  vehicle  that  was  not 
originally  manufactured  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
com{>ared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  rvith  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
FEDERAL  REGISTER  of  each  petition  that 
is  receives,  and  affords  interested 
persons  an  opportunity  to  comment  on 
the  petition.  At  the  close  of  the 
conunent  period.  NHTSA  determines, 
on  the  basis  of  the  petition  and  any 
comments  that  it  has  received,  whether 
the  vehicle  is  eligible  fm  importation. 
The  agency  then  publishes  this 
determination  in  the  FEDERAL  REGISTER. 

J.K.  Motors  of  Kingsville,  Maryland 
(Registered  Importer  R-90-006) 
petitioned  NHTSA  to  determine 
whether  1971  Rolls  Royce  Comiche 
passenger  cares  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  May  5, 1994  (59  FR  23259)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  or  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  nuuce.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
imder  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
72  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 


Final  DeterminatHm 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1971  Rolls  Royce  Ccnniche  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  veM^ 
safety  standards  is  substantially  similar 
to  a  1971  Rolls  Royce  Comiche 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  section  114  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act,  and  is  cpable  of  being 
readily  modified  t  o  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Anthority:  15  U.S.C  1397  (cM3)(A)(iKI)  and 
(CXii):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  July  12, 1994. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  94-17367  Filed  7-15-94;  8:45  ami 
BILUNQ  COOE  4»10-6*-M 


(Docket  No.  94-33;  Notice  2] 

Determination  That  Nonconforming 
1988  Volkswagen  Golf  RaHye 
Passenger  Cara  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1988 
Volkswagen  Golf  Rallye  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  aimoimces  the 
determination  by  NHTSA  that  1988 
Volkswagen  Golf  Rallye  passenger  cars 
not  originally  manufactured  to  comply 
with  all  appUcable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
bemuse  they  are  substantiaUy  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  1988  Volkswagen  Golf  GTI),  and 
they  are  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  determination  is  effective 
July  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 


conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  tmless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  emd  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publi^es  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affcHrds  interested  persons 
an  opportvmity  to  comment  on  the 
petition.  At  the  close  of  the  ccxnment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  Hie  ^ency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversioa,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  determine  whether  1988  Volkswagen 
Golf  Rallye  passenger  cms  are  eligible 
for  importation  into  the  United  States. 
NHTSA  pubhshed  notice  of  the  petition 
on  May  5, 1993  (58  FR  23258)  to  afford 
an  opportunity  for  public  ccnnment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner. 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibihty  number  indicating 
that  the  vehicle  is  ehgible  for  entry.  VSP 
73  is  the  vehicle  ehgibility  numb^ 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  cm  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1988  Volkswagen  Golf  Rallye  is 
substantially  similar  to  a  1988 
Volkswagen  Golf  GTI  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
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and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S.c.  1397(c)(3)(A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  12, 1994. 

WiUiam  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

[FR  Doc.  94-17366  Filed  7-15-94;  8:45  am) 
BILLING  CODE  4910-69-M 


Pocket  No.  94-36;  Notice  1] 

Solectila  Corporation;  Receipt  of 
Petition  for  Temporary  Exemption 
From  Four  Federal  Motor  Vehicle 
Safety  Standards 

Solectria  Corporation  of  Arlington, 
Massachusetts,  has  petitioned  to  be 
exempted  from  four  Federal  motor 
vehicle  safety  standards  for  passenger 
cars  that  it  converts  to  electric  power. 
The  basis  of  the  petition  is  that 
compliance  with  the  standards  would 
cause  substantial  economic  hardship. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  agency 
regulations  on  the  subject  and  does  not 
represent  any  judgment  by  the  agency 
on  the  merits  of  the  petition  (49  CFR 
555.7(a)). 

Previously,  petitioner  received 
NHTSA  Exemption  No.  92-2  covering 
Geo  Metro  passenger  cars  that  it 
converts  to  electric  power,  and  markets 
under  the  name  “Solectria  Force.”  Its 
petition  seeks  renewal  of  the  exemption 
from  four  Federal  motor  vehicle  safety 
standards  which  expired  on  May  1, 

1994.  As  the  petition  was  not  received 
until  after  the  expiration  date  of  the 
previous  exemption,  the  matter  must  be 
considered  de  novo.  NHTSA  notes  that 
the  petitioner  is  also  manufacturing 
electric  truck  conversions  under 
NHTSA  Exemption  No.  94-2. 

Petitioner  has  sold  45  Solectria  Forces 
under  its  previous  exemption.  This 
exemption  extended  to  seven  Federal 
motor  vehicle  safety  standards. 
Petitioner  was  able  to  ensure 
conformance  of  the  Force  with  three  of 
these.  The  Geo  Metros  to  be  converted 
have  been  certified  by  their  original 
manufacturer  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  However,  petitioner 
determined  that  the  vehicles  may  not 
conform  with  all  or  part  of  four  Federal 
motor  vehicle  safety  standards  after 


their  modification.  The  standards  for 
which  exemptions  are  requested  are 
discussed  below. 

1.  Standard  No.  204,  Steering  Control 
Rearward  Displacement 

The  conversion  affects  the  ability  to 
meet  paragraph  S4.2,  although  the 
petitioner  is  confident  that  it  will  be 
able  to  certify  compliance  for 
perpendicular  frontal  impact  imder  the 
conditions  of  S5  of  Standard  No.  208. 

2.  Standard  No.  208,  Occupant  Crash 
Protection 

The  conversion  affects  the  ability  to 
meet  paragraph  S4.1.4.  Solectria  has 
completed  certification  testing  for  a 
perpendiculeir  frontal  barrier  test,  but 
has  yet  to  complete  testing  for  an  angled 
barrier  test,  side-impact  test  or  roll-over 
test.  [NHTSA  note:  Paragraph  S4.1.4 
does  not  require  manufacturers  to 
certify  compliance  with  the  side-impact 
or  rollover  tests  if  the  vehicle  is 
equipped  with  seat  belts  at  every  seating 
position.) 

3.  Standard  No.  214,  Side  Door  Strength 

The  modifications  will  affect 
compliance  with  the  requirements  of 
S3. 1.3  and  S3.2.3  requiring  a  minimum 
peak  crush  resistance  based  on  the 
vehicle  cmrb  weight.  Solectria  is 
confident  that  the  Force  will  meet  this 
standard  though  it  has  not  recertified 
the  vehicle.  In  addition,  the  Geo  Metro 
may  not  have  been  certified  by  its 
original  manufacturer  to  meet  the 
dynamic  side  impact  test  due  to  the 
phase-in  provision  of  this  portion  of  the 
standard. 

4.  Standard  No.  216,  Roof  Crush 
Resistance 

According  to  the  petitioner,  the 
modifications  virill  affect  the 
requirements  in  S4(a)  which  specifies  a 
maximum  crush  force  based  on  the 
vehicle  curb  weight.  However,  the 
petitioner  is  confident  that  the  vehicle 
is  capable  of  meeting  Standard  No.  216. 

Exemption  was  requested  from  these 
fom  standards  for  a  period  of  eight 
months. 

Petitioner  argued  that  to  require 
immediate  compliance  would  create 
substantial  economic  hardship.  As  of 
September  30, 1993,  the  company  had 
cumulative  net  losses  of  $107,300.  It 
estimates  that  the  total  cost  of  testing  for 
compli^ce  with  the  foiu  standards 
would  be  $122,825.  If  modifications 
appear  indicated,  further  testing  would 


be  required.  An  exemption  would 
permit  vehicle  sales  and  the  generation 
of  cash  permitting  testing  and  full 
certification  of  compliance  while  the 
exemptions  are  in  effect.  It  anticipates 
orders  for  50  additional  Forces  while 
the  exemption  is  in  effect.  A  denial  of 
the  petition  would  remove  the  Force 
from  production  for  a  year,  with  total 
revenue  losses  of  $1,300,000.  It  could 
result  in  discontinuing  production 
altogether. 

According  to  the  petitioner,  granting 
the  exemption  would  be  in  the  public 
interest  and  consistent  with  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)  because  it  “will  be 
able  to  make  a  substantial  contribution 
to  the  coimtry’s  transportation  needs 
both  in  themselves  and  as  precursor  to 
future  electric  vehicles.”  The  petitioner 
believes  that  “it  is  critical  that  low- 
emission  electric  vehicles  be  brought  to 
market  as  quickly  as  possible  to  advance 
the  field  and  relieve  Ae  environmental 
and  economic  problems  associated  vdth 
pollution  and  dependence  on  fossil 
fuel.” 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  Docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109, 400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
‘  close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  Notice  of  final  action  on  the 
petition  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  August  17, 
1994. 

(49  U.S.C.  30113;  delegation  of  authority  at 
49  CFR  1.50) 

Issued  on  July  12, 1994. 

Stanley  R.  Scheiner, 

Acting  Associate  Administrator  for 
Rulemaking. 

[FR  Doc.  94-17370  Filed  7-15-94;  8:45  am] 
BILLING  CODE  4910-69-P 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  July  12. 1994, 
59  FR  35560. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  July  13. 1994, 10  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  and  Item  have  been 
added  on  the  Agenda  scheduled  for  July 
13, 1994: 

Item  No.,  Docket  No.,  and  Company 
CAG-17— RP85-177-121.  et  al,  RP92-171- 
005,  RP93-122-002,  RP93-125-<)06,  et  al., 
RP93-1 28-003,  RP93-1 81-005,  RP93-204- 
005,  RP94-33-004,  RP94-66-006,  RP94- 
99-002,  RP94-135-002,  TM93-2-1 7-002 
and  TM94-2-1 7-004,  Texas  Eastern 
Transmission  Corporation 
CAG-52— CP92-606-002,  Great  Ukes  Gas 
Transmission  Limited  Partnership 
Lois  D.  Casfaell, 

Secretary. 

IFR  Doc.  94-17542  Filed  7-14-94;  1:34  pm) 
BtLUNQ  CODE  e717-01-M 

NATIONAL  SCIENCE  FOUNDATION 
NATIONAL  SCIENCE  BOARD  EXECUTIVE 
COMMITTEE 

DATE  AND  TIME:  July  25, 1994, 1:00 
p.m. — Closed  Session. 

PLACE:  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  1205.1, 
ArUngton,  Virginia  22230. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

I 

MATTERS  TO  BE  CONSIDERED: 

Monday,  July  25, 1994 

CLOSED  SESSION  (1:00  p.m.-l:30  p.m.) 

— On  behalf  of  the  National  Science  Board, 
consideration  of  grant  proposal. 

Marta  Cehelsky, 

Executive  Officer. 

[FR  Doc.  94-17479  Filed  7-14-94;  10:29  am] 
BILUNG  CODE  75S5-01-M 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  July  18,  25,  August  1, 
and  8. 1994. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 


MATTERS  TO  BE  CONSIDERED: 

Week  of  July  18 

Tuesday,  July  19 
10:00  a.m. 

Briefing  on  Fuel  Cycle  and  Waste 
Management  Activities  in  France  (Public 
Meeting) 

Wednesday,  July  20 
10:00  a.m. 

Discussion  of  Interagency  and  Management 
Issues  (Closed — Ex.  9  (Part  I);  2  and  6 
(Part  II) 

3:00  p.m. 

Briefing  on  Proposed  Changes  to  10  CFR 
50.36 — ^Technical  Specifications  (Public 
Meeting) 

(Contact:  Christopher  Grimes,  301-504- 
1161) 

4:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday,  July  21 
3:00  p.m. 

Briefing  on  Proposed  Rulemaking  on 
Decommissioning  of  Nuclear  Power 
Reactors  (Public  Meeting) 

(Contact:  David  Futoma,  301-504-1621) 

Week  of  July  25— Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  July  25. 

Week  of  August  1 — Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  August  1. 

Week  of  August  8 — ^Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  August  8. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Simshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  nc  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  *his  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill— (301)  504-1661. 

Dated:  July  13, 1994. 

WUliam  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  94-17543  Filed  7-14-94;  1:34  pml 
BILUNG  CODE  7S90-01-M 

TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No.  1467] 


Meeting  of  the  Board  of  Directors 

TIME  AND  DATE:  10  a.m.  (EDT),  July  20, 
1994. 

PLACE:  TVA  West  Tower  Auditorium, 
Knoxville,  Tennessee. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Agenda 

Approval  of  minutes  of  meeting  held  on 
May  25, 1994. 

Action  Items 
New  Business 
C — Energy 

Cl.  Low-Sulfur  Bituminous  Coal  and 
Transportation  Contracts  Under  Requisition 
29  for  Shawnee  Units  1-8  and  Allen  Fossil 
Plants. 

E — ^Real  Property 

El.  Sales  of  Permanent  Easement  Affecting 
Approximately  1.35  Acres  of  TVA’s  Great 
Falls  Reservoir  Property  in  White  County, 
Tennessee,  to  the  State  of  Tennessee. 

E2.  Public  Auction  Sale  of  Approximately 
0.12  Acre  of  Fee-Owned  Property  and 
Approximately  8.22  Miles  of  Access  Road 
Easements  of  ffie  Jasper,  Teimessee, 
Microwave  Reflector  Station  Site  Property  in 
Marion  County,  Tennessee. 

E3.  Grant  of  Permanent  Easement  Affecting 
Approximately  1.928  Acres  of  Land  on 
Chickamauga  Lake  in  McMinn  County, 
Tennessee,  to  the  State  of  Tennessee. 

E4.  Grant  of  Permanent  Easement  Affecting 
Approximately  1.09  Acres  of  Land  on 
Guntersville  Lake  in  Marshall  County, 
Alabama,  to  the  State  of  Alabama. 

E5.  Grant  of  Permanent  Easement  Affecting 
Approximately  5.03  Acres  of  TVA’s  Widows 
Creek  Fossil  Plant  Property  in  Jackson 
County,  Alabama. 

F — Unclassified 

Fl.  Filing  of  Condemnation  Cases. 

^  F2.  Supplement  No.  12  to  Contract  No. 
TV-85454V-1  with  Stone  &  Webster 
Engineering  Corporation  for  Sequoyah 
Nuclear  Plant. 

F3.  Award  of  an  Integrated  Maintenance 
Contract  to  Concept  Automation,  Inc.  for 
Onsite  Hardware  Maintenance  and  Support 
Services. 

F4.  Supplement  No.  2  to  Contract  Nos. 
92PGN77052E-01and  -02  with  FD 
Engineers  and  Constructors,  Inc. 

F5.  Supplement  No.  5  to  Contracts  Nos. 
92PGN77052E-03  and  -04  with  G-UB-MK 
Constructors. 

F6.  Award  of  a  Fixed-Price  Contract  to 
Babcock  and  Wilcox  To  Design  and  Furnish 
Low  Nox  Bumder  Assemblies  for  Shawnee 
Fossil  Plant  Units  1  Through  9. 

F7,  Award  of  a  Fixed-Price  Contract  to 
International  Combustion  Limited  for  Low 
NoxTangential  Firing  System  Assemblies  for 
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John  Sevier  and  Kingston  Fossil  Plants,  All 
Units. 

Information  Items 

1.  Valley  Economic  Development 
Initiatives. 

2.  Plans  for  the  Construction  and  Operation 
of  a  Waterfowl  Subimpoundment  along 
Chickamauga  Lake  in  Meigs  County, 
Tennessee. 

3.  Supplement  17  to  Performance/ 
Personnel  Support  Contract  No.  91NNP- 
44970C  with  Ebasco  Constructors,  Iik..  for 
Work  at  Watts  Bar  Nuclear  Plant. 

4.  Amendments  to  the  Rules  and 
Regulations  of  the  TVA  Retirement  System  to 
Allow  Members  of  the  System  Who  are 
Entitled  to  Veterans’  Preference  at  TVA  and 
Who  Retire  on  or  After  October  1, 1994.  to 


Obtain  Creditable  Service  in  the  System  for 
up  to  Four  Years  of  their  pre-TVA 
Employment  Military  Service  Under  Certain 
Conditions. 

5.  Authorization  for  the  Senior  Vice 
President,  Resource  Group,  to  Enter  Into 
Agreement(s)  to  Provide  Funding  and 
Services  in  Connection  with  the  1996 
Olympic  Whitewater  Slalom  Venue  to  be 
held  on  the  Ocoee  River  in  Polk  County, 

^  Tennessee. 

6.  Contract  with  Calgon  Corporation  for 
Raw  Water  Chemicals  and  Chemical 
Treatment  Services  for  TVA  Nuclear 
Facilities  and  Fossil  and  Hydro  Plants. 

7.  Amendment  to  the  Rules  and 
Regulations  of  the  TVA  Retirement  System  to 
Allow  Vested  Members  who  Voluntarily 
leave  TVA  Employment  by  December  31, 


1994,  to  Receive  an  Immediate  Retirement 
Benefit  Regardless  of  Age. 

8.  Filing  of  Condemnation  Cases. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Ron  Loving,  Vice  President, 
Governmental  Relations,  or  a  member  of 
this  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA’s 
Washington  Office  (202)  898-2999. 

Dated:  July  13. 1994. 

Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

IFR  Doc.  94-17471  Filed  7-14-94;  3:21  pml 
BILLING  CODE  8120-02-M 


Monday 
July  18,  1994 


Part  II 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171,  et  al. 

Hazardous  Materials:  Transportation  of 
Dangerous  Goods  in  International 
Commerce;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173, 175, 176, 
177,  and  178 

[Docket  No.  HM^ISA;  Notice  No.  94-6] 

RIN  2137-AC42 

Implementation  of  the  United  Nations 
Recommendations,  International 
Maritime  Dangerous  Goods  Code,  and 
International  Civil  Aviation 
Organization's  Technical  Instructions 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Hazardous  Materials 
Regulations  to  maintain  alignment  with 
corresponding  provisions  of 
international  standards.  Because  of 
recent  changes  to  the  International 
Maritime  Dangerous  Goods  Code  (IMDG 
Code),  the  International  Civil  Aviation 
Organization’s  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions),  and  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations),  these  proposed 
revisions  are  necessary  to  facilitate  the 
transport  of  hazardous  materials  in 
international  commm». 

DATES:  Comments  must  be  received  by 
September  6, 1994. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit  (DHM-30),  Research  and 
Special  Programs  Administration,  U.S. 
Efepartment  of  Transportation, 
Washington,  DC  20590-0001. 

Comments  should  identify  the  docket 
and  be  submitted  in  five  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  should 
include  a  self-addressed  stamped  post 
card.  The  Dockets  Unit  is  located  in 
Room  8421  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC. 
Public  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5 
p.m.  Monday  through  Friday,  except  for 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Richard,  Assistant  International 
Standards  Coordinator,  telephone  (202) 
366-0586,  Beth  Romo  or  John  Gale, 
Office  of  Hazardous  Materials 
Standards,  telephone  (202)  366-8553, 
Hazardous  Materials  ^fety.  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC  ' 
20590-0001. 


SUPPLaNENTARV  INFORMATION:  On 
December  21. 1990,  the  Research  and 
Special  Programs  Administration 
(^PA)  published  a  final  rule  (Docket 
HM-181;  55  FR  52402]  which 
comprehensively  revised  the  Hazardous 
Materials  Regulations  (HMR),  49  CFR 
Parts  171  to  180,  with  respect  to  hazard 
communication,  classification,  and 
packaging  requirements,  based  onvthe 
UN  Recommendations.  One  intended 
effect  of  the  rule  was  to  facilitate  the 
international  transportation  of 
hazardous  materials  by  ensuring  a  basic 
consistency  between  the  HMR  and 
international  regulations. 

The  UN  Recommendations  are  not 
regulations,  but  are  recommendations 
issued  by  the  UN  Committee  of  Experts 
on  the  Transport  of  Dangerous  Go<^. 
These  recommendations  are  amended 
and  updated  biennially  by  the 
Committee  of  Experts  and  are 
distributed  to  nations  throughout  the 
world.  They  serve  as  the  basis  for 
international  modal  regulations; 
specifically  the  IMDG  Code,  issued  by 
the  International  Maritime  Organization 
(IMO),  and  the  ICAO  Technical 
Instructions.  In  49  CFR  171.12,  the  HMR 
authorize  shipments  prepared  in 
accordance  with  the  IMDG  Code  if  all  or 
part  of  the  transportation  is  by  vessel, 
subject  to  certain  conditions  and 
limitations.  Offering,  accepting  and 
transporting  hazardous  mateii^  by 
aircr^,  in  conformance  with  the  ICAO 
Technical  faistructions,  and  by  motor 
vehicle  either  before  or  after  being 
transported  by  aircraft,  are  authorized  in 
§  171.11  (wth  certain  exceptions). 

On  Deromber  22, 1992,  fcPA  issued 
an  interim  final  rule  [Docket  HM-215; 

57  FR  60738]  amending  §  171.7  by 
incorporating  the  1993-1994  edition  of 
the  ICAO  Technical  Instructions  and 
Amendment  26  to  the  IMDG  Code.  This 
rulemaking  action  authorized  the  use  of 
the  updat^  international  regulations, 
effective  January  1, 1993.  Amendment 
26  promulgated  numerous 
miscellaneous  changes  to  the  IMDG 
Code  regarding  classification.  labeling, 
packaging,  and  documentation.  The 
1993-1994  edition  of  the  ICAO 
Technical  Instructions  contained 
amendments  relating  to  the  seventh 
revised  edition  of  the  UN 
Recommendations,  as  well  as  changes 
specific  to  air  transportation. 

The  HMR,  as  revised  under  Docket 
HM-181,  are  largely  based  on  the  sixth 
revised  edition  of  the  UN 
Reconunendations.  Selected  provisions 
from  the  seventh  and  eighth  revised 
editions  of  the  UN  Recommendations 
have  been  incorporated  into  the  HMR 
under  subsequent  Docket  HM-181 
rulemaking  actions.  This  NPRM  seeks  to 


more  fully  align  the  HMR  with  the 
seventh  and  eighth  revised  editions  of 
the  UN  Recommendations.  These 
proposed  changes  to  the  HMR  will 
provide  consistency  with  the 
international  air  and  sea  transport 
requirements  which,  effective  January  1, 
1995,  will  be  aligned  with  the  eighth 
revised  edition  of  the  UN 
Recommendations. 

While  the  changes  introduced  in  the 
seventh  and  eighdi  revised  editions  are 
extensive  and  in  some  cases  very 
detailed,  some  of  the  more  significant' 
changes  are  highlighted  below. 

Major  changes  in  the  seventh  revised 
edition  include: 

— Definitions  and  criteria  for  the 
classification  for  gases  were  revised, 
three  subdivisions  for  gases  were 
created;  and  the  physical  states  of 
gases  were  defined  (e.g.  liquefied  ^s, 
refirigerated  liquefied  gas,  etc).  Ga^ 
listed  in  the  UN  Recommendations 
were  reclassified  according  to  the 
agreed  criteria.  This  effort  will  lead  to 
improved  harmonization  of  U.S.  and 
European  requirements  for  the 
classification  of  gases.  These  changes 
have  already  been  incorporated  in  the 
HMR  in  Subpart  D  of  Part  173. 

— ^Training  requirements  similar  to  those 
introduced  into  Part  172  Sub  part  H  of 
the  HMR  under  Docket  HM-126F 
were  added. 

— Criteria  for  self-reactive  substances 
assigned  to  Division  4.1  were 
developed.  The  applicable  test 
method  and  criteria  for  self-reactive 
substances  are  based  on  organic 
peroxide  tests  and  criteria.  New 
generic  proper  shipping  names  for 
self-reactive  substances  were 
introduced. 

— A  number  of  new  “Not  Otherwise 
Specified”  (N.O.S.)  proper  shipping 
names  for  substances  in  Class  4  and 
Division  5.1  were  introduced. 
Proposals  for  introducing  the  new 
names  originated  from  efforts  in 
Europe  to  adopt  the  classification 
criteria  for  Class  4  and  Division  5.1 
into  European  road  and  rail 
regulations. 

— ^Provisions  defining  conditions  under 
which  minor  variations  of  tested 
design-type  packagings  and 
requirements  for  “V”  marked 
packagings  were  added.  Proposals  to 
include  these  requirements  originated 
in  the  U.S.  out  of  concern  for  the 
extent  of  testing  that  would  otherwise 
be  required  to  certify  packagings  in 
accordance  with  the  UN  performance 
standards.  These  provisions  have 
already  been  adopted  in  the  HMR  in 
Subpart  M  of  Part  178. 

Major  changes  in  the  eighth  revised 
edition  include: 
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— Numerous  additional  types  of  < 
packaging  were  added  to  the 
explosive  packing  instructions.  This 
was  largely  a  U.S.  initiative  arising 
from  a  concern  for  the  number  of 
packagings  that  would  otherwise  have 
to  be  authorized  through  exemptions. 

— Provisions  for  elevated  temperature 
materials  were  added.  These 
provisions  are  consistent  with  those 
adopted  in  the  HMR  under  Docket 
HM-198A. 

— Criteria  defining  substances  not  able 
to  sustain  combustion  were  included. 
The  criteria  for  flammable  liquids 
were  amended  so  that  certain 
substances  which  meet  the  flash  point 
criteria  for  flammable  liquids,  but 
which  are  shown  to  be  incapable  of 
sustaining  combustion,  are  excepted 
from  the  Recommendations.  This 
proposal  was  originally  proposed  by 
the  United  Kingdom,  which  had 
similar  provisions  in  its  domestic 
regulations. 

— ^The  criteria  for  corrosive  substances 
were  modified  to  reference  the 
Organization  for  Economic 
Cooperation  and  Development  test 
protocol  for  skin  corrosivity  and  to 
clarify  the  extent  of  skin  damage 
needed  for  substances  to  be  classified 
as  corrosives.  This  was  done  in 
response  to  initial  proposals  by 
Germany  and  the  European  chemical 
industry. 

— A  number  of  new  N.O.S.  proper 
shipping  names  for  substances  in 
Class  3,  Division  6.1  and  Class  8  were 
introduced.  Proposals  for  introducing 
the  new  names  originated  from  efforts 
in  Europe  to  adopt  the  classification 
criteria  for  these  hazard  classes  into 
European  road  and  rail  regulations. 
Proper  shipping  names  for  petroleum 
products  also  were  updated  as  part  of 
this  effort. 

— ^The  Recommendations  were  amended 
to  require  that  a  package  bear  labels 
representing  each  subsidiary  risk  of  a 
material  described  using  an  N.O.S. 
proper  shipping  name.  This 
amendment  was  based  on  a  proposal 
made  by  the  United  Kingdom. 

— ^The  current  Division  6.1  Packing 
Group  m  label  was  deleted.  For  a 
more  detailed  discussion  of  the  events 
leading  to  this  decision,  see  RSPA’s 
Notice  93-21  imder  Docket  HM-217 
published  in  the  Federal  Register  on 
November  8, 1993  [58  FR  59224]. 

— Requirements  for  a  freight  container 
packing  certificate  were  added  on  the 
basis  of  a  United  Kingdom  proposal 
seeking  to  bring  the  W 
Recommendations  in  line  with  the 
IMDG  Code  requirements. 

— A  number  of  substances  meeting  the 
criteria  of  Division  6.1  Packing  Group 


I  toxic  by  inhalation  were  reclassified 
based  on  U.S.  proposals. 

— Provisions  on  the  marking  of  steel 
drums  used  to  transport  dangerous 
goods  and  provisions  clarifying  the 
requirements  applicable  to  drum 
reconditioners  and  remanufacturers 
were  included  on  the  basis  of 
proposals  by  the  International 
Association  for  Drum  Reconditioners 
(ICDR). 

— Detailed  test  criteria  for  lithium 
batteries  were  added.  The  new 
provisions  allow  batteries  with  a 
higher  lithium  content  to  be  excepted 
from  regulation  if  they  meet  new  tests 
and  criteria.  The  initial  proposal  on 
this  topic  Wets  introduced  by  Canada. 

— Criteria  under  which  air  bag  modules 
and  air  bag  inflators  could  be 
transported  as  Class  9  items  were 
*  introduced.  Proper  shipping  names 
for  these  articles  were  also  added. 
These  changes  were  made  on  the  basis 
of  U.S.  proposals. 

With  a  few  exceptions  described  in 
this  paragraph,  the  following  changes 
are  proposed  to  ensure  a  basic 
consistency  with  many  changes 
contained  in  the  seventh  and  eighth 
revised  editions  of  the  UN 
Recommendations,  the  1993-1994  and 
the  1995-1996  ICAO  Technical 
Instructions,  and  Amendments  26  and 
27  of  the  IMDG  Code.  However, 
proposed  changes  to  the  KEEP  AWAY 
FROM  FOOD  label  and  placard 
provisions  will  be  addressed  in  a  notice 
of  proposed  rulemaking  under  Docket 
HM-217.  In  addition,  proposed 
amendments  to  provisions  for  Division 
6.2  materials  (inf^ious  substances) 
will  be  addressed  in  a  separate 
rulemaking  action  imder  Docket  HM- 
18lG.  Although  the  eighth  revised 
edition  of  the  UN  Recommendations 
adopted  a  quality  assurance  program  for 
the  manufacture  of  performance 
packagings,  RSPA  is  not  proposing  a 
formal  quality  assurance  program  in  this 
document.  RSPA  believes  that  periodic 
retest  provisions  in  Subpart  M  of  Part 
178  offer  an  equivalent  measure  of 
quality  assurance,  but  RSPA  may 
propose  adoption  of  a  more  formal 
quality  assurance  program  in  a  future 
rulemaking  action.  Comments  are 
solicited  on  this  issue. 

Summary  of  Proposed  Regulatory 
Changes  by  Section 

Part  171 

Section  171.7.  Various  standards  such 
as  those  issued  by  the  International 
Organization  for  Standardizatioif  (ISO) 
and  the  American  Society  fur  Testing 
and  Materials  (ASTM)  would  be  added 
or  updated,  and  the  most  current 


versions  of  the  ICAO  Technical 
Instructions,  the  IMDG  Code,  and  the 
UN  Recommendations  would  be 
incorporated. 

Section  171.8.  New  definitions  for 
“Asphyxiant  gas,”  “Gas”  and  “Siftproof 
packaging”  would  be  added,  and 
definitions  for  “Box,”  “Liquid,” 
“Overpack”  and  “Solid”  would  be 
revised  for  consistency  with  the  seventh 
and  eighth  revised  editions  of  the  UN 
Recommendations.  The  definition  for 
“UN  standard  packaging”  would  be 
revised  to  clarify  that  it  applies  to  both 
U.S-manufactui^  and  foreign- 
manufactured  packagings  and  to  delete 
reference  to  Subparts  L  and  M  of  Part 
178. 

Section  171.11.  Paragraph  (d)(5) 
would  be  revised  to  include  the  word 
“toxic”  when  referring  to  a  poison. 

Section  171.12.  Paragraph  (c)  would 
be  revised  to  clarify  that  this  paragraph 
applies  only  to  the  shipment  of 
hazardous  materials  through  U.S.  port 
areas  in  the  course  of  being  transported 
from  one  foreign  country  to  another. 

In  addition,  paragraph  (b)  would  be 
revised  for  the  following  reasons.  RSPA 
received  three  petitions  for  rulemaking 
requesting  an  amendment  to  the  HMR  to 
require  a  container  packing  certification 
attesting  that  the  freight  container  has 
been  properly  packed,  stowed, 
segregated  and  secured  for  transport. 
Those  responsible  for  packing  the  imit 
would  be  required  to  provide  a 
certificate  or  declaration  to  the  carrier 
for  international  transportation  by 
vessel. 

A  freight  container  packing 
certification  requirement  was  adopted 
several  years  ago  under  Amendment  24 
to  the  IMDG  C^e  and  became  effective 
worldwide  on  January  1, 1994,  as 
mandated  under  the  Intemational 
Convention  on  Safety  of  Life  at  Sea 
(SOLAS  Convention).  When  hazardous 
materials  are  packed  into  a  fi^ight 
container  or  transport  vehicle  for 
transportation  by  vessel,  those 
responsible  for  packing  the  unit  must 
provide  a  certificate  or  declaration  to 
the  carrier  attesting  that  the  container  is 
suitable  for  transport,  that  it  contains 
compatible  materials  in  packages  that 
have  been  properly  insp^ed,  packed, 
and  secured,  and  the  container  and 
packages  are  properly  marked,  labeled, 
and  placarded.  Tliis  certification  may 
appear  either  in  a  separate  document  or 
in  a  signed  statement  provided  on  the 
dangerous  goods  shipping  document. 

Because  me  U.S.  is  a  signatory  to  the 
SOLAS  Convention,  petitioners  urged 
RSPA  to  adopt  a  similar  container 
packing  certification  requirement  under 
the  HKffi.  R^A  is  proposing  to  amend 
§§  171.12(b)  and  176.27(c)  to  reference 
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IMDG  Code  requirements  for  a  container 
packing  certification  for  freight 
containers  and  transport  units  intended 
for  carriage  by  vessel,  A  “unit”  could  be 
a  freight  container,  van  trailer,  or  other 
transport  vehicle.  This  requirement 
would  apply  to  persons  who  load 
hazardous  materials  for  transportation 
(including  freight  forwarders,  height 
consolidators  and  non-vessel  operating 
common  carriers)  or  transport 
hazardous  materials  by  vessel. 

Section  171.14.  Paragraph  (c)(3) 
contains  provisions  for  intermixing  old 
and  new  hazeird  communication 
requirements.  Because  of  the  October  1, 
1993  mandatory  compliance  date  for 
new  hazard  commxmication 
requirements,  these  provisions  no 
longer  apply.  Therefore,  paragraph  (c)(3) 
would  be  removed  and  reserved. 

Part  172 

Sections  172.101  and  172.102.  RSPA 
is  proposing  to  revise  the  Hazardous 
Materials  Table  (HMT)  and  the  list  of 
special  provisions  in  §  172.102  for  basic 
conformance  with  the  eighth  revised 
edition  of  the  UN  Recommendations, 
the  ICAO  Technical  Instructions  (1995- 
1996  edition)  and  the  27th  edition  of  the 
IMDG  Code.  Under  Docket  HM-181,  the 
HMT  was  revised  by  consolidating  the 
existing  HMT,  the  Optional  Table  in 
§  172.102,  the  UN  Recommendations’ 
List  of  Dangerous  Goods,  the  ICAO 
Dangerous  Goods  List,  the  IME)G  Code 
list  of  dangerous  goods,  the  list  of 
dangerous  goods  foimd  in  Canada’s 
Transport  of  Dangerous  Goods  (TDG), 
and  the  IM  Tank  Table.  The  IM  Tank 
Table,  though  not  codified  in  the  HMR, 
authorized  the  transport  of  hazardous 
materials  in  intermodal  (IM)  portable 
tanks.  The  Optional  Table  contained  in 
the  pre-HM-181  HMR  was  the  table 
used  for  selection  of  proper  shipping 
names  to  be  used  in  domestic  and 
international  transportation  by  vessel. 

RSPA  consolidated  the  tables  under 
Docket  HM-181  to  simplify  the  use  and 
reduce  the  voliune  of  the  HMR,  as  well 
as  to  align  HMR  hazard  communication 
and  classification  requirements  with  the 
UN  Recommendations.  Since 
publication  of  HM-181,  the  UN,  ICAO, 
and  IMO  have  incorporated  changes  to 
their  lists  of  dangerous  goods.  If  RSPA 
does  not  incorporate  comparable 
changes  to  the  HMT,  the  result  will  be 
two  sets  of  regulations  (one  for  domestic 
and  one  for  international  transportation) 
and  confusion  in  the  regulated 
commimity — ^which  could  result  in 
imsafe  shipments  and  restrictions  on 
international  trade.  In  addition,  by  not 
adopting  such  changes,  RSPA  will 
expend  considerable  resources 
reviewing  and  issuing  approvals  and 


initiating  separate  rulemakings  to 
authorize  shipments  prepared  in 
accordance  with  the  international 
standards. 

Proposed  changes  to  shipping 
descriptions  are  based  primarily  on 
Chapters  2  and  3  of  the  UN 
Recommendations.  In  turn,  the  changes 
to  the  IMO  and  ICAO  lists  of  dangerous 
goods  also  are  based  on  the  UN 
Recommendations.  Proposed  changes 
include  additions,  deletions  and 
revisions  of  shipping  names, 
classifications,  subsidiary  hazards, 
labeling  requirements,  and  packing 
group  assignments — such  as  adding  or 
changing  a  material’s  packing  group.  In 
addition,  RSPA  proposes  to  permit  a 
special  provision  to  be  assigned  to  a 
shipping  description  to  clarify  the 
composition  of  a  material  described 
under  a  specific  entry. 

Except  for  certain  materials,  such  as 
elevated  temperature  materials  and 
sodium  batteries,  proposed  changes  to  a 
material’s  packaging  authorizations  are 
based  on  a  material’s  packing  group  and 
subsidiary  hazard,  and  physical  state 
(solid,  liquid,  or  gas).  Packaging 
authorizations  would  be  consistent  with 
corresponding  entries  already  appearing 
in  the  HMT.  For  example,  the  non-bulk 
packaging  section  for  a  Class  3,  Packing 
Group  I  material  would  be  §  173.201.  A 
Division  6.1,  Packing  Group  III  material 
would  be  assigned  §  173.153  for  a 
possible  packaging  exception,  while  a 
Division  6.1,  Packing  Group  I  or  II 
material  would  receive  no  packaging 
exception  section.  A  Class  8,  Packing 
Group  I  liquid  material  would  be 
assigned  §  173.243  for  bulk  packaging 
requirements  while  a  Class  8,  Packing 
Group  n  liquid  material  would  be 
assigned  to  §  173.242.  It  is  important  to 
note  that  any  change  to  a  material’s 
classification,  pacldng  group,  or 
subsidiary  hazards  could  have  an  effect 
on  the  material’s  packaging 
authorizations. 

Under  HM-181,  IM  tank 
authorizations  were  consolidated  into 
the  HMT  (through  the  use  of  special 
provisions  prefaced  by  a  “T”)  and  were 
consistent  with  the  sixth  revision  of  the 
UN  Recommendations.  In  this  notice, 
RSPA  is  proposing  to  revise  the  IM  tank 
authorizations  for  consistency  with  the 
changes  in  Chapter  12  of  the  seventh 
and  eighth  revised  editions  of  the  UN 
Reconunendations.  These  proposed 
changes  can  be  found  in  the  “T-note” 
authorizations  that  are  listed  in  Column 
7  of  the  HMT. 

The  aircraft  quantity  limitations  in 
Column  9  and  ^e  vessel  stowage 
requirements  in  Column  10  would  be 
revised  for  consistency  with  the  ICAO 
Technical  Instructions  and  IMDG  Code, 


respectively.  In  §  172.101(k)(l)-(k)(5), 
the  definitions  of  the  vessel  stowage 
codes,  which  are  prescribed  in  the 
§  172.101  Table,  would  be  revised  for 
consistency  with  the  IMDG  Code.  This 
proposed  revision  would  broaden 
current  stowage  provisions  for 
hazardous  materials  on  cargo  vessels  to 
apply  to  hazardous  materials  (such  as 
propane)  on  passenger  vessels  carrying 
a  limited  number  of  passengers. 

Changes  proposed  to  the  HMT  are 
quite  extensive — approximately  33%  of 
the  entries  in  the  HMT  would  be 
changed.  Therefore,  RSPA  is  publishing 
the  entire  proposed  HMT  in  this  notice, 
but  does  not  l^lieve  it  is  necessary  to 
discuss  every  proposed  change  in  this 
section  review.  However,  in  order  to 
facilitate  the  reader’s  understanding  of 
the  changes  to  the  HMT,  RSPA  is 
providing  a  list  of  all  entries  that  would 
be  added,  deleted,  or  made  more 
restrictive.  This  list  includes  changes  in 
(1)  the  shipping  name,  (2)  IM  tank 
authorization,  (3)  subsidiary  labeling, 

(4)  classification,  and  (5)  packaging.  In 
addition,  a  discussion  of  some  of  the 
more  substantive  changes  is  provided. 

Many  proper  shipping  names  were 
added  in  the  1995-1996  ICAO 
Technical  Instructions  to  reflect  both 
singular  and  plural  forms.  The  eighth 
revised  edition  of  the  UN 
Recommendations  added  a  provision 
allowing  the  use  of  either  the  singular 
or  plural  form  of  a  proper  shipping 
name.  RSPA  is  not  proposing  to  add 
separate  entries  in  the  HMT  to  indicate 
both  the  singular  and  pliual  form  of  a 
proper  shipping  name  because 
§  172.101(c)(1)  currently  permits  use  of 
either  form. 

Numerous  editorial  changes  would  be 
made  to  the  HMT  to  correct 
misspellings  and  errors,  and  to  provide 
more  consistency.  An  entry  having  only 
a  typographical  error  corrected  is  not 
shown  in  the  list  of  significant  changes. 
Therefore,  it  is  necessary  to  review  the 
entire  HMT  to  determine  every 
proposed  change. 

Currently  under  the  HMR, 
compressed  and  liquefied  gases  of  the 
same  material  have  the  same  shipping 
description  and  identification  number 
(I.D.  number).  RSPA  is  proposing  to 
split  the  generic  shipping  descriptions 
for  “Compressed  or  liquefied  gases” 
into  separate  entries  and  add  new 
generic  entries  and  I.D.  numbers  for 
liquefied  gases,  consistent  with  the  UN 
Reconunendations.  In  addition,  new 
generic  entries  would  be  added  for  self¬ 
heating  liquids  and  solids.  Specific 
entries  for  self-reactive  materials  would 
be  removed  from  the  HMT  and  replaced 
with  new  generic  entries. 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Proposed  Rules 


36491 


The  UN  Recommendations,  ICAO 
Technical  Instructions,  and  IMDG  Code 
replaced  the  term  “poisonous”  with  the 
term  “toxic.”  RSPA  is  proposing  to 
amend  the  proper  shipping  names  in  the 
HMT  that  contain  the  word  “poisonous” 
by  replacing  the  word  “poisonous”  with 
the  word  “toxic”  to  conform  to 
international  terminology.  For  example, 
the  proper  shipping  name  “Flammable 
liquid,  poisonous,  n.o.s.”  would  be 
revised  to  read  “Flammable  liquid, 
toxic,  n.o.s.”.  However,  §  172.101(c)(3) 
would  be  revised  to  allow  the  use  of  the 
word  “poisonous”  interchangeably  with 
the  word  “toxic”. 

The  words  “inorganic”  and  “organic” 
would  be  added  to  certain  generic 
shipping  descriptions.  Comments  are 
invited  regarding  the  safety  benefits  of 
these  modified  descriptions,  and  as  to 
whether  there  is  a  need  for  domestic 
exceptions.  In  addition,  RSPA  is 
proposing  to  add  new  generic  entries  for 
a  corrosive  material  to  indicate  whether 
the  material  is  “basic”  or  “acidic.” 

RSPA  also  is  proposing  to  add  new 
entries,  as  adopted  in  the  UN 
Recommendations,  for  solid  materials 
containing  flammable,  corrosive,  or 
toxic  liquids. 

The  eighth  revised  edition  of  the  UN 
Recommendations  added  entries  and 
assigned  new  UN  I.D.  numbers  for 
elevated  temperature  materials.  RSPA  is 
proposing  to  change  the  I.D.  numbers 
for  elevated  temperature  materials  in  the 
HMT  to  correspond  with  those  in  the 
UN  Recommendations. 

Currently  vmder  the  HMR,  air  bags  are 
assigned  to  the  Division  4.1  hazard  class 
and  the  proper  shipping  name  is  limited 
to  “Air  bag  inflators”  or  “Air  bag 
modules.”  Based  on  changes  in  the  UN 
Recommendations,  RSPA  would  revise 
the  proper  shipping  name  for  air  bags  to 
include  seat  belt  pre-tensioners  and 
modules.  The  new  proper  shipping 
name  would  be  “Air  bag  inflators  or  Air 
bag  modules  or  Seat-belt  modules  or 
Seat-belt  pre-tensioners.”  This  entry 
also  would  reflect  a  change  in 
classification  from  Division  4.1  to  Class 
9,  adoption  of  a  new  UN  number,  and 
removal  of  the  “D”  in  Column  1. 


Two  new  domestic  entries  would  be 
added  for  “Toy  caps”  and  ‘Toy 
propellant  devices”.  Toy  propellant 
devices  containing  30  grams  or  less 
propellant  would  be  classed  as  Division 
1.4S  while  items  containing  more  than 
30  grams  but  not  more  than  62.5  grams 
would  be  classed  as  Division  1.4C. 

Two  new  entries  for  “Batteries, 
containing  sodium”  and  “Cells, 
containing  sodium”  would  be  added  in 
the  HMT  based  on  the  UN 
Recommendations  entry  (UN  3292). 
Since  these  materials  were  previously 
authorized  only  under  the  terms  of  an 
exemption  or  competent  authority 
approval,  RSPA  is  proposing  to  add  a 
new  packaging  section  §  173.189  that 
prescribes  general  packaging  and 
transport  requirements  for  these 
materials  consistent  with  the  UN 
Recommendations. 

Currently,  in  Column  1,  a  “+”  is 
assigned  to  certain  materials  meeting 
the  criteria  of  Division  6.1,  Packing 
Croup  I,  toxic  by  inhalation,  but  classed 
in  another  haza^  class.  The  eighth 
revised  edition  of  the  UN 
Recommendations  incorporated 
revisions  to  the  hazard  classification  of 
these  materials  to  Division  6.1,  Packing 
Group  I,  toxic  by  inhalation.  Therefore, 
the  “+”  would  be  removed  from  Column 
1  for  any  liquid  poison  by  inhalation 
(PIH)  material  newly  classed  in  Division 
6.1,  Packing  Group  1. 

The  shipping  name  “acetonitrile”  is 
proposed  to  replace  the  name  “methyl 
cyanide.”  The  hazard  class  for 
“Formaldehyde  solutions”  cxurentiy 
shown  as  Cl^s  9  would  be  revised  to 
Class  8.  Numerous  generic  pesticide 
entries  would  be  revised  to  remove  the 
“n.o.s.”  horn  the  shipping  names. 

Previously  under  ^e  UN 
Recommen^timis,  ICAO  Technical 
Instructions,  and  the  IMDG  Code,  a 
subsidiary  hazard  of  Division  6.1, 
Packing  Group  in  was  not  recognized. 
However,  the  international  standards 
now  take  such  a  subsidiary  hazard  into 
account.  Therefore,  numerous  entries 
would  appear  fcnr  the  first  time  with  a 
Division  6.1,  Packing  Group  m 
subsidiary  hazard.  In  addition,  an 


exception  in  §  172.101(c)(12)(iii),  which 
allows  a  subsidiary  hazard  of  Division 
6.1,  Packing  Group  IH  to  be  disregarded 
when  selecting  a  proper  shipping  name, 
would  be  removed. 

Revised  generic  shipping  descriptions 
for  Division  4.3  materials  would  be 
prefaced  by  the  words  “water-reactive” 
in  lieu  of  the  words  “substances  which 
in  contact  with  water  emit”.  The  prefix 
of  the  identification  number  for 
“Polyester  resin  kits”  would  be  changed 
to  “UN”  from  “NA”  and  a  special 
provision  “40”  would  be  added  in 
Column  7  that  would  specify  contents 
and  packaging  requirements  for 
polyester  resin  kits.  In  addition.  Special 
Provision  “117”  would  be  removed 
from  the  entry  corresponding  to  “UN 
0150.” 

The  entry  for  alcoholic  beverages 
would  be  revised  in  Column  7  to 
include  Special  Provision  “24”,  which 
would  indicate  that  alcoholic  beverages 
with  more  than  70  percent  alcohol  by 
volume  would  be  assigned  Packing 
Group  U  and  alcoholic  beverages 
containing  more  than  24  percent  but  not 
more  than  70  percent  alcohol  would  be 
assigned  Packing  Group  in.  In  addition, 
§  173,150  would  be  revised  to  increase 
(to  five  liters  per  inner  packaging)  the 
quantity  of  alcoholic  beverage  in  a 
packaging  excepted  from  the  HMR  and 
to  provide  an  exception  adopted  in  the 
UN  Recommendations  to  permit 
Packing  Group  m  alcoholic  beverages 
transported  in  receptacles  of  250  L  (66 
gallons)  or  less  to  1^  excepted  from  the 
HMR  unless  transported  by  air. 

The  following  tables  identify  those 
entries  that  would  be:  (1)  deleted;  (2) 
significantly  changed;  or  (3)  added.  An 
entry  is  considered  simificantly 
changed  if  there  is  a  change  in  (1)  the 
shipping  name,  (2)  IM  tank 
authorization,  (3)  subsidiary  labeling, 
(4)  classification,  or  (5)  packaging.  Each 
entry  is  identified  by  its  identification 
number  which,  along  with  the  cross- 
reference  table  appe^ng  in  the  HMR 
prior  to  the  HMT,  can  be  used  to 
identify  the  afiected  entries.  Unless 
otherwise  indicated,  the  identification 
numbers  are  “UN”  numbers: 


List  of  Entries  That  Would  Be  Deleted  From  the  §  172.101  Table 


NA2255* 

0416 

1270 

1705 

2497 

3030-3043 

NA2810* 

1118 

1271 

1864 

2553 

NA9259* 

NA28ir 

1255 

1584 

2207 

2860 

NA9276‘ 

0273 

1256 

1592 

2229 

2951-2955 

0274 

1257 

1703 

2449 

2970-2973 

*Sm  new  entry  aiMed  toy  Ihe  UN  fecommendations. 
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List  of  Entries  That  Would  Be  Significantly  Changed 


NA1760 

1322 

1474 

1731 

2006 

2379 

2534 

2818 

NA1986 

1325 

1475 

1740 

2022 

2382  • 

2557 

2821 

NA2922 

1328 

1477 

1747 

2029 

2383 

2564 

2823 

1106 

1334 

1481 

1750 

2047 

2386 

2571 

2826 

1125 

1336 

1482 

1751 

2051 

2389 

2583 

2834 

1135 

1337 

1483 

1752 

2076 

2399 

2584 

2837 

1143 

1344 

1489 

1755 

2189 

2401 

2585 

2841 

1154 

1348 

1502 

1757 

2194 

2407 

2586 

2845 

1158 

1349 

1506 

1761 

2195 

2417 

2604 

2846 

1160 

1350 

1508 

1773 

2196 

2418 

2606 

2857 

1162 

1353 

1511 

1783 

2198 

2420 

2610 

2869 

1167 

1354 

1517 

1787 

2206 

2421 

2616 

2874 

1198 

1355 

1549 

1788 

2209 

2427 

2619 

2881 

1202 

1356 

1564 

1789 

2211 

2428 

2626 

2904-2905 

1210 

1357 

1566 

1809 

2218 

2429 

2670 

2921-2930 

1214 

1361 

1570 

1811 

2219 

2430 

2677 

2938 

1221 

1364 

1588 

1814 

2232 

2438 

2679 

2945-2946 

1228 

1373 

1589 

1816 

2242 

2445 

2681 

2965 

1235 

1378 

1590 

1819 

2251 

2461 

2684 

2985-2988 

1265 

1395 

1599 

1824 

2257 

2478 

2693 

2991-3021 

1268 

1402 

1601 

1888 

2258 

2482 

2733 

3024-3027 

1274 

1408 

1602 

1908 

2260 

2484 

2734 

3049-3050 

1277 

1409 

1605 

1922 

2264 

2485 

2735 

3065-3066 

1282 

1415 

1613 

1952 

2267 

2495 

2741 

3071 

1289 

1418 

1614 

1953 

2270 

2501 

2742 

3079 

1296 

1420 

1648 

1954 

2276 

2502 

2757-2787 

3084 

1297 

1428 

1660 

1955 

2332 

2517 

2789 

3086-3088 

1298 

1454 

1708 

1956 

2337 

2521 

2796 

3094 

1308 

1455 

1715 

1975 

2343 

2526 

2801 

3096 

1310 

1458 

1719 

1986 

2351 

2529 

2810 

3098-3100 

1320 

1459 

1722 

1988 

2359 

2530 

2813 

3119-3150 

1321 

1462 

1724 

1992 

2361 

2533 

2817 

List  of  Additions  to  the  §  172.101 
Table 
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UN# 

SHIPPING  NAMF  j 

UN# 

0491  .. 

CHARGES,  PROPELLING.  j 

3166  .. 

0492  .. 

SIGNALS.  RAILWAY  TRACK,  EX- 

PLOSIVE.  1 

3167  .. 

0493  .. 

SIGNALS,  RAILWAY  TRACK,  EX- 

j 

PLOSIVE. 

0494  .. 

JET  PERFORATING  GUNS. 

3168  .. 

CHARGED,  oil  well,  without  deto¬ 
nator. 

0495.. 

PROPELLANT.  LIQUID. 

3169  .. 

0496  ..  [ 

OCTONAL. 

0497  .. 

i  PROPELLANT.  LIQUID.  j 

0498  .. 

PROPELLANT.  SOLID. 

3170  ., 

0499  .. 

i  PROPELLANT.  SOLID. 

1851  .. 

MEDIONE,  LIQUID,  TOXIC,  N.O.S.  i 

3171  ., 

1990  .. 

BENZALDEHYDE. 

3155 .. 

PENTACHLOROPHENOL. 

3174  . 

3156  .. 

COMPRESSED  GAS,  OXIDIZING, 

N.O.S. 

3175  . 

3157  .. 

LIQUEFIED  GAS.  OXIDIZING. 

3176  . 

N.O.S. 

3158  .. 

GAS,  REFRIGERATED  LIQUID. 
N.O.S. 

3178. 

3159  .. 

1 .1 ,1 .2-TETRAFLUOROETHANE. 

3179  . 

3160  .. 

i  LIQUEFIED  GAS.  TOXIC,  FLAM- 

1  MABLE.  N.O.S. 

3180. 

3161  .. 

;  LIQUEFIED  GAS.  FLAMMABLE, 

N.O.S. 

3181  . 

3162  .. 

!  LIQUEFIED  GAS.  TOXIC.  N.O.S. 

3163  .. 

1  LIQUEFIED  GAS.  N.O.S. 

3182  . 

3164  .. 

S  ARTICLES.  PRESSURIZED  PNEU- 

j  MATIC  or  HYDRAULIC  (containing 

1  non-flammabie  gas). 

3183, 

SHIPPING  NAME 


ENGINES.  INTERNAL  COMBUS¬ 
TION,  including  when  fitted  in  ma¬ 
chinery  or  vehicles. 

1  GAS  SAMPLE.  NON-PRESSUR- 

!  IZED.  FLAMMABLE.  N.O.S..  not 
refrigerated  liquid. 

GAS  SAMPLE.  NON-PRESSUR- 
IZED.  TOXIC.  FLAMMABLE. 
N.O.S.,  rK>t  refrigerated  liquid. 

GAS  SAMPLE,  NON-PRESSUR- 
IZED,  TOXIC.  N.O.S.,  not  refrig¬ 
erated  liquid. 

ALUMINIUM  PROCESSING  BY¬ 
PRODUCTS. 

BATTERY-POWERED  VEHICLE  or 
BATTERY-POWERED  EQUIP¬ 
MENT  (wet  battery). 

TITANIUM  DISULPHIDE. 

SOLIDS  CONTAINING  FLAMMABLE 

!  LIQUID.  N.O.S. 

i  FLAMMABLE  SOLID,  ORGANIC, 
MOLTEN.  N.O.S. 

!  FLAMMABLE  SOLID.  INORGANIC. 

I  N.O.S. 

i  FLAMMABLE  SOLID.  TOXIC,  INOR- 

I  GANIC,  N.O.S. 

£  FLAMMABLE  SOLID.  CORROSIVE. 
INORGANIC,  N.O.S. 

METAL  SALTS  OF  ORGANIC  COM- 

'  POUNDS.  FLAMMABLE,  N.O.S. 

METAL  HYDRIDES.  FLAMMABLE, 
N.O.S. 

SELF-HEATING  LIQUID,  ORGANIC. 
I  N.O.S. 


UN#  !  SHIPPING  NAME 


3184  .. 

3185  .. 

3186  .. 


SELF-HEATING  LIQUID.  TOXIC. 
ORGANIC.  N.O.S. 

SELF-HEATING  LIQUID.  CORRO¬ 
SIVE.  ORGANIC,  N.O.S. 
SELF-HEATING  LIQUID.  INOR- 


3187  .. 

3188  .. 
3189.. 
3190  .. 


I  GANIC.  N.O.S. 

i  SELF-HEATING  LIQUID,  TOXIC,  IN¬ 
ORGANIC.  N.O.S. 

SELF-HEATING  LIQUID.  CORRO- 
[  SIVE,  INORGANIC.  N.O.S. 

\  METAL  POWDER,  SELF-HEATING. 
N.O.S. 

I  SELF-HEATING  SOLID.  INOR- 


i  GANIC.  N.O.S. 

3191  ..  1  SELF-HEATING  SOLID.  TOXIC,  IN¬ 

ORGANIC,  N.O.S. 

3192  ..  I  SELF-HEATING  SOLID,  CORRO- 

I  SIVE,  INORGANIC.  N.O.S. 

3194  ..  PYROPHORIC  LIQUID,  INOR¬ 
GANIC,  N.O.S. 

3200  ..  I  PYROPHORIC  SOLID,  INORGANIC, 
j  N.O.S. 

3203  ..  PYROPHORIC  ORGANOMETALLIC 
!  COMPOUND,  N.O.S. 

3205  ..  1  ALKALINE  EARTH  METAL 

ALCOHOLATES,  N.O.S. 

3206  ..  !  ALKALI  METAL  ALCOHOLATES. 

I  SELF-HEATING,  CORROSIVE. 
N.O.S. 

3207 ..  ORGANOMETALLIC  COMPOUND 
'  or  COMPOUND  SOLUTION  or 
COMPOUND  DISPERSION, 
WATER-REACTIVE,  FLAM- 
i  MABLE,  N.O.S. 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Proposed  Rules 


36493 


List  of  Additions  to  the  §  172.101 


Table — Continued 

UN# 

SHIPPING  NAME 

3208  .. 

METALLIC  SUBSTANCE,  WATER- 
REACTIVE.  N.O.S. 

3209  .. 

METALLIC  SUBSTANCE.  WATER- 
REACTIVE,  SELF-HEATING, 

N.O.S. 

3210  .. 

CHLORATES.  INORGANIC.  AQUE¬ 
OUS  SOLUTION,  N.O.S. 

3211  .. 

PERCHLORATES.  INORGANIC.  ' 

AQUEOUS  SOLUTION.  N.O.S.  i 

3212  .. 

HYPOCHLORITES.  INORGANIC,  ; 
N.O.S. 

3213  .. 

BROMATES,  INORGANIC.  AQUE¬ 
OUS  SOLUTION.  N.O.S. 

3214  .. 

PERMANGANATES.  INORGANIC. 
AQUEOUS  SOLUTION.  N.O.S. 

3215  .. 

PERSULPHATES,  INORGANIC, 

N.O.S.  “ 

3216  .. 

PERSULPHATES.  INORGANIC, 

AQUEOUS  SOLUTION,  N.O.S. 

3217  .. 

PERCARBONATES,  INORGANIC, 
N.O.S. 

3218  .. 

NITRATES,  INORGANIC,  AQUE¬ 
OUS  SOLUTION,  N.O.S. 

3219  .. 

NITRITES,  INORGANIC.  AQUEOUS 
SOLUTION,  N.O.S. 

3220  .. 

PENTAFLUOROETHANE. 

3221  .. 

SELF-REACTIVE  LIQUID  TYPE  B. 

3222  .. 

SELF-REACTIVE  SOLID  TYPE  B. 

3223  .. 

SELF-REACTIVE  LIQUID  TYPE  C. 

3224  .. 

SELF-REACTIVE  SOLID  TYPE  C. 

3225  .. 

SELF-REACTIVE  LIQUID  TYPE  D. 

3226  .. 

SELF-REACTIVE  SOLID  TYPE  D. 

3227  .. 

SELF-REACTIVE  LIQUID  TYPE  E. 

3228  .. 

SELF-REACTIVE  SOLID  TYPE  E. 

3229  .. 

SELF-REACTIVE  LIQUID  TYPE  F. 

3230  .. 

SELF-REACTIVE  SOLID  TYPE  F. 

3231  .. 

SELF-REACTIVE  LIQUID  TYPE  B, 
TEMPERATURE  CONTROLLED. 

3232  .. 

SELF-REACTIVE  SOLID  TYPE  B. 
TEMPERATURE  CONTROLLED. 

3233  .. 

SELF-REACTIVE  LIQUID  TYPE  C, 
TEMPERATURE  CONTROLLED. 

3234  .. 

SELF-REACTIVE  SOLID  TYPE  C. 
TEMPERATURE  CONTROLLED. 

3235  .. 

SELF-REACTIVE  LIQUID  TYPE  D. 
TEMPERATURE  CONTROLLED. 

3236  .. 

SELF-REACTIVE  SOLID  TYPE  D, 
TEMPERATURE  CONTROLLED. 

3237  .. 

SELF-REACTIVE  LIQUID  TYPE  E, 
TEMPERATURE  CONTROLLED. 

3238  .. 

SELF-REACTIVE  SOLID  TYPE  E. 
TEMPERATURE  CONTROLLED. 

3239  .. 

SELF-REACTIVE  LIQUID  TYPE  F, 
TEMPERATURE  CONTROLLED. 

3240  .. 

SELF-REACTIVE  SOLID  TYPE  F, 
TEMPERATURE  CONTROLLED. 

3241  .. 

2-BROMO-2-NITROPROPANE-1 ,3- 
DIOL. 

3242  .. 

AZODICARBONAMIDE. 

3243  .. 

SOLIDS  CONTAINING  TOXIC  LIQ¬ 
UID,  N.O.S. 

3244  .. 

SOLIDS  CONTAINING  CORROSIVE 
LIQUID.  N.O.S. 

3246  .. 

METHANESULPHONYL  CHLORIDE. 

3247  .. 

SODIUM  PEROXOBORATE,  ANHY¬ 
DROUS. 

3248  .. 

MEDICINE,  LIQUID.  FLAMMABLE, 
TOXIC.  N.O.S. 

3249  .. 

MEDICINE.  SOLID,  TOXIC,  N.O.S. 

3250  .. 

CHLOROACETIC  ACID,  MOLTEN. 

3251  .. 

ISOSORBIDE-5-MONONITRATE. 

List  of  Additions  to  the  §  172.101 
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UN# 

SHIPPING  NAME 

3252  .. 

DIFLUOROMETHANE. 

3253  .. 

DISODIUM  TRIOXOSILICATE, 

PENTAHYDRATE. 

3254  .. 

TRIBUTYLPHOSPHANE. 

3255  .. 

tert-BUTYL  HYPOCHLORITE. 

3256  .. 

ELEVATED  TEMPERATURE  LIQ-  ; 
UID,  N.O.S.  with  flash  point  above 
37.8  ‘’C,  at  or  above  its  flash  point,  i 

3257  .. 

ELEVATED  TEMPERATURE  LIQ-  j 
UID,  N.O.S.,  at  or  above  100  °C  I 
and  below  its  flash  point. 

3258  .. 

ELEVATED  TEMPERATURE  SOLID,  | 
N.O.S.,  at  or  above  240  °C.  i 

3259  .. 

AMINES,  SOLID,  CORROSIVE,  ! 

N.O.S.  or  POLYAMINES,  SOLID, 
CORROSIVE,  N.O.S. 

3260  .. 

CORROSIVE  SOLID,  ACIDIC,  IN-  1 
ORGANIC,  N.O.S.  I 

3261  .. 

CORROSIVE,  SOLID,  ACIDIC.  OR-  i 
GANIC,  N.O.S. 

3262  .. 

CORROSIVE,  SOLID,  BASIC,  INOR-  ' 
GANIC,  N.O.S. 

3263  .. 

CORROSIVE.  SOLID,  BASIC,  OR¬ 
GANIC.  N.O.S. 

3264  .. 

CORROSIVE,  LIQUID,  ACIDIC,  IN¬ 
ORGANIC,  N.O.S. 

3265  .. 

CORROSIVE.  LIQUID,  ACIDIC.  OR¬ 
GANIC,  N.O.S. 

3266  .. 

CORROSIVE.  LIQUID.  BASIC.  IN¬ 
ORGANIC,  N.O.S. 

3267  .. 

CORROSIVE,  LIQUID,  BASIC.  OR¬ 
GANIC.  N.O.S. 

3268  .. 

AIR  BAG  INFLATORS  or  AIR  BAG 
MODULES  or  SEAT-BELT  PRE¬ 
TENSIONERS  or  SEAT-BELT 
MODULES. 

3269  .. 

POLYESTER  RESIN  KIT. 

3270  .. 

NITROCELLULOSE  MEBRANE  FIL¬ 
TERS. 

3271  .. 

ETHERS.  N.O.S. 

3272  .. 

ESTERS,  N.O.S. 

3273  .. 

NITRILES.  FLAMMABLE,  TOXIC. 
N.O.S. 

3274  .. 

ALCOHOLATES  SOLUTION.  N.O.S., 
in  alcohol. 

3275  .. 

NITRILES,  TOXIC,  FLAMMABLE. 
N.O.S. 

3276  .. 

NITRILES.  TOXIC,  N.O.S. 

3277.. 

CHLOROFORMATES,  TOXIC.  COR¬ 
ROSIVE.  N.O.S. 

3278 .. 

ORGANOPHOSPHORUS 
COMPOUND.  TOXIC  N.O.S. 

3279  .. 

ORGANOPHOSPHORUS 
COMPOUND,  TOXIC,  FLAM¬ 
MABLE,  N.O.S. 

3280  .. 

ORGANOARSENIC  COMPOUND. 
N.O.S. 

3281  .. 

METAL  CARBONYLS,  N.O.S. 

3282  .. 

ORGANOMETALLIC  COMPOUND. 
TOXIC  N.O.S. 

3283 .. 

SELENIUM  COMPOUND.  N.O.S. 

3284  .. 

TELLURIUM  COMPOUND,  N.O.S. 

3285.. 

VANADIUM  COMPOUND,  N.O.S. 

3286  .. 

FLAMMABLE  LIQUID.  TOXIC,  COR¬ 
ROSIVE.  N.O.S. 

3287  .. 

TOXIC  LIQUID.  INORGANIC,  N.O.S. 

3288.. 

TOXIC  SOLID,  INORGANIC,  N.O.S. 

3289  .. 

TOXIC  UQUID,  CORROSIVE,  IN¬ 
ORGANIC,  N.O.S. 

3290.. 

TOXIC  SOLID.  CORROSIVE.  INOR¬ 
GANIC.  N.O.S. 
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3292  .. 

BATTERIES,  CONTAINING  SO¬ 
DIUM.  or  CELLS.  CONTAINING 
SODIUM. 

3293  .. 

HYDRAZINE.  AQUEOUS  SOLU¬ 
TION  with  not  more  than  37%  hy¬ 
drazine,  by  mass. 

3294  .. 

i 

HYDROGEN  CYANIDE,  SOLUTION 
IN  ALCOHOL  with  not  more  than 
45%  hydrogen  cyanide. 

'  3295  .. 

HYDROCARBONS.  LIQUID,  N.O.S. 

3296  .. 

HEPTAFLUOROPROPANE. 

1  3297  .. 

i 

j 

i 

ETHYLENE  OXIDE  AND  CHLO-RO- 
TETRAFLUOROETHANE  MIX¬ 

TURE  with  not  more  than  8.8% 
ethylene  oxide. 

1  3298  .. 

ETHYLENE  OXIDE  AND 

PENTAFLUOROETHANE  MIX¬ 

TURE  with  not  more  than  7.9% 
ethylene  oxide. 

;  3299  .. 

1 

ETHYLENE  OXIDE  AND 

TETRAFLUOROETHANE  MIX¬ 

TURE  with  not  more  than  5.6% 
ethylene  oxide. 

j  3300  .. 

1 

ETHYLENE  OXIDE  AND  CARBON 
DIOXIDE  MIXTURE  with  more 

1  than  87%  ethylene  oxide. 

3301  .. 

1  - 

CORROSIVE  LIQUID.  SELF-HEAT- 
1  ING,  N.O.S. 

Appendix  Bto  §1 72.101.  In  a 
November  5, 1992  final  rule  entitled 
“Marine  Pollutants”  [57  FR  52934], 
RSPA  stated  that  it  would  consider,  in 
a  future  rulemaking  action,  a  criteria- 
based  system  to  identify  marine 
pollutants.  Adoption  of  a  criteria-based 
system  would  provide  continuity  and 
harmony,  as  well  as  permit 
identification  of  potential  pollutants 
previously  not  identified.  Therefore, 
RSPA  is  proposing  to  add  two  notes 
which  are  consistent  with  recent  IMO 
decisions.  The  first.  Note  4,  would  allow 
a  material  meeting  criteria  for  a  marine 
pollutant  in  the  IMDG  Code  but  not 
listed  in  Appendix  B  of  §  172.101,  to  be 
transported  as  a  marine  pollutant.  Note 
5  would  allow  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  to  except  from  HMR 
requirements  a  material  listed  in 
Appendix  B  of  the  HMR  that  does  not 
meet  the  IMDG  Code  criteria  for  a 
marine  pollutant.  In  addition,  a  number 
of  materials  would  be  added  to,  or 
removed  from,  the  HMR’s  List  of  Marine 
Pollutants. 

Section  172.102.  Special  Provisions 
23,  24,  26,  32,  34-40,  and  43-51  would 
be  added  to  §  172.102.  These  special 
provisions  relate  to  certain  materials’ 
classifications  and  any  special 
packaging  requirements  that  are 
necessary  to  safely  transport  these 
materials.  Due  to  an  oversight.  Special 
Provision  23  was  already  added  in  a 
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final  rule  published  June  2, 1994 
(Docket  HM-166Z;  59  FR  284931.  This 
special  provisitm  concerned 
classification  of  ammonium  nitrate 
fntilizer.  Special  Provision  23  in  this 
notice  does  not  apply  to  ammonium 
nitrate  fertilizer  and  is  not  intended  to 
revise  the  recently  adopted  Special 
Provision  23.  However,  because  of  a 
time  constraint  and  the  difficulty  in 
amending  Column  7  of  the  HMT,  the 
new  provision  will  be  proposed  in  this 
notice  under  Special  Provision  23,  but 
will  be  renumtered  to  Special  Provision 
38  in  the  final  rule  under  Docket  HM- 
215A. 

Section  172.203.  A  new  paragraph  (o) 
would  be  added  to  require  additional 
information  to  be  included  in  the 
shipping  paper  description  for  organic 
peroxides  and  self-reactive  materials.  In 
addition,  paragraphs  (k)  and  (m)  would 
be  revised  based  on  changes  to  the 
HMT.  In  paragraph  (k),  the  list  of 
shipping  names  requiring  technical 
names  would  be  revised  rased  on 
changes  to  the  HMT.  In  paragraph  (m), 
the  reference  to  “Poison”  would  be 
modified  to  include  an  alternative 
reference  to  "Toxic.” 

Section  1 72.204.  The  certification 
statement  in  paragraph  (a)(2)  would  be 
revised  to  add  “placarded”  as  a 
condition  for  dedaring  a  shipment  to  be 
properly  prepared  for  transportation. 
This  wording  is  consistent  with 
international  declarations  and  would 
enable  one  shipper  certification 
statement  to  be  used  for  both  domestic 
and  export  shipments  so  that  different 
pr^rinted  forms  are  not  needed. 

Section  172.320.  Section  172.320 
would  be  revised  to  permit  all  product 
codes  that  are  traceable  to  an  “EX- 
number”  to  be  marked  on  boxes  of 
explosives  in  lieu  of  the  EX  number. 

Section  172.400a.  A  new  paragraph 
(c)  would  be  added  to  state  that  a 
subsidiary  POISON  label  is  not  required 
on  a  package  bearing  a  primary 
CORROSIVE  label  if  the  poison  hazard 
of  the  material  inside  is  based  solely  on 
corrosive  destruction  of  tissue  and  is  not 
due  to  systemic  poisoning.  This 
provision  was  omitted  inadvertently  in 
the  Docket  HM-181  final  rule,  and 
reinstating  it  would  be  consistent  with 
international  requirements. 

Section  1 72.402.  For  consistency  with 
revisions  to  the  UN  Recommendations, 
ICAO  Technical  Instructions,  and  the 
IMDG  Code,  labeling  for  certain 
subsidiary  hazards  would  be  required. 
The  subsidiary  labeling  table  in 
I>aragraph  (a)(2)  would  be  revised  to 
exclude  Cl^  3  Packing  (koup  III 
subsidiary  risk  materials  having  a  flash 
point  at  ot  above  38  (100  **F)  fit)m  the 

requiremoit  to  label,  except  when 


transporting  the  materials  by  air  or 
vessel.  This  proposed  revision  would 
require  that  a  material  having  a 
subsidiary  risk  of  Class  3  Pa^ng  Group- 
Ill  and  a  flash  point  below  38  *C  (100 
"F)  be  labeled  for  the  Class  3  subsidiary 
hazard  in  accx)rdance  with  this  section. 

In  addition,  the  exception  from 
subsidiary  haz^  ladling  for  Class  8 
Packing  Croup  III  and  DiArision  6.1 
Packing  Group  in  materials  transported 
by  highway  or  rail  would  be  removed. 
Previously,  a  Division  6.1  Packing 
Group  ni  subsidiary  hazard  was  not 
required  internationally  or  domestically. 
Based  on  a  ckange  adopted  in  the  eighth 
revised  edition  of  the  UN 
Recommendations,  whick  removed  the 
STOW  AWAY  FROM  FOODSTUFFS 
label  and  placard,  packages  containing 
materials  having  either  a  primary  or 
subsidiary  hazai^  in  Division  6.1 
Packing  Group  in  are  required  to  bear  a 
POISON  label.  As  noted  previously  in 
this  docniment,  RSPA  is  addressing  this 
issue  in  a  rulemaking  action  under 
Dcxket  HM— 217.  However,  RSPA 
believes  that  a  package  containing  a 
material  meeting  Division  6.1  Packing 
Group  m  criteria  as  either  a  primary  or 
subsidiary  hazard  should  bear  a  label 
which  communicates  a  warning  that  the 
material  must  be  kept  separate  from 
frxxlstufis.  Therefore,  R^A  is 
propKtsing  that  any  material  having  a 
subsidiary  hazard  of  Division  6.1 
Packing  Group  EQ  must  bear  a  KEEP 
AWAY  FROM  FOOD  subsidiary  label 
when  transported  domestically  by  any 
mode.  Also,  new  subsidiary  labeling 
requirements  for  Class  2  materials 
would,  under  this  proposal,  be  added  as 
paragraphs  (f)  and  (g). 

Section  172.411.  A  requirement 
specifying  a  minimum  height  for  the 
compatibility  group  letter  on  cortain 
EXPLOSIVE  labels  would  be  removed. 

Section  172.416.  Section  172.416 
would  be  revised  to  allow  the  use  of  the 
words  “TOXIC  GAS”  on  the  POISON 
GAS  label. 

Section  172.430.  Section  172.430 
would  be  revised  to  allow  the  use  of  the 
word  “TOXIC”  on  the  POISON  label. 

Section  172.540.  Section  172.540 
would  be  revised  to  allow  the  use  of  the 
words  “TOXIC  GAS”  on  the  POISON 
GAS  plac:ard. 

Section  172.547.  Section  172.547 
would  be  revised  to  reduce  the  size 
recpiirement  for  the  word 
“spontaneously”  in  the 
“SPONTANEOUSLY  COMBUSTIBLE” 
plac:ard  firom  25  mm  to  12  mm. 

Section  172.554.  SecHcm  172.554 
would  be  revised  to  allow  the  use  of  the 
word  “TOXIC”  on  the  POISON  placard. 


Part  173 

Section  173.2a.  Consistent  %vith  the . 
UN  Recx>mmendations,  the  Precedence 
of  Hazards  Table  would  be  amended  to 
account  for  combinations  of  Division  4.2 
and  Class  8  materials  which  currently 
are  denoted  as  impossible  combinations. 
In  addition,  a  new  footnote  5  would  be 
added  to  the  paragraph  (b)  table  to 
specify  that,  for  materials  having 
multiple  risks  which  are  not  listed  by 
technical  name  in  the  §  172.101  Table, 
the  most  stringent  packaging  group  must 
be  used.  Also,  a  note  would  be  added 
to  the  paragraph  (b)  table  to  specify  the 
class  assignment  for  a  material  whick 
meets  the  definition  of  Class  8,  has  an 
inhalation  toxicity  by  dusts  and  mists  at 
the  Packing  Group  I  level  and  meets 
criteria  for  oral  or  dermal  toxicnty. 

Section  1 73.21.  A  reference  to  the 
§  173.224  self-reackve  materials  table 
would  be  revised  to  reflec^t  proposed 
changes  to  the  table. 

Section  1 73.22.  Paragraph  (a)(3)(i) 
would  be  revised  to  inkc»te  that  the 
marking  appearing  on  the  bottom  of  a 
metal  or  plastic  drum  in  accx>rdance 
with  §  178.503  would  not  be  an 
acceptable  means  of  determining  if  the 
drum  is  an  authorized  packaging. 

Section  173.24.  Paragraph  (d)  would 
be  revised  to  specnfy  the  conclitions 
under  which  foreign-manufectured 
packagings  may  be  used.  The  proposed 
revision  would  stipulate  the  cxnulitlons 
\mder  which  foreign-manu&ckured  UN 
packagings  may  be  filled  and  used  in 
the  U.S.  Under  this  proposal,  only 
packagings  from  countries  affording  the 
same  degree  of  acceptance  to  U.S.- 
manufac:tured  packagings  may  be  used. 
Current  provisions  of  the  regulations 
authorize  their  use  cmly  for  import/ 
export  shipments  imder  §§  171.11  and 
171.12.  In  addition,  paragraph  (e)(4)(ii) 
would  be  revised  to  prolfibit  hazardous 
materials  from  being  packed  or  mixed 
with  other  hazardous  or  nonhazardous 
materials  in  the  same  outer  packaging  if 
such  materials  are  c^apable  of  reacting 
with  each  other  and  causing  the 
evolution  of  “asphyxiant  gases.” 

Section  173.25.  Paragraph  (a)  would 
be  amended  to  refer  to  the  definition  of 
“Overpack”  in  §  171.8,  which  also 
would  be  amended  to  provide  examples 
of  suitable  overpacks.  Paragraph  (b) 
would  be  added  to  authorize  shrink- 
wrapped  or  stretch-wrapped  trays  as 
outer  packagings  for  inner  packagings 
prepaid  under  limited  cpiantity  or 
cx>nsiuner  cx)mmodity  provisions  if  the 
completed  package  is  capable  of 
meefing  the  Packing  Group  III 
performanc:e  level  and  the  gross  weight 
of  the  package  does  not  exceed  20  kg. 
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Section  173.28.  Paragraph  (b)(4),  as 
revised  under  the  Docket  HM-181  final 
rule,  currently  requires  that  metal  and 
plastic  single  packagings  meet  certain 
minimiun  thicknesses  and  that  the 
“minimum”  thickness  be  marked  on  the 
package.  Since  issuance  of  the  Docket 
HM-181  final  rule,  the  eighth  revised 
edition  of  the  UN  Recommendations 
and  the  international  regulations  have 
adopted  a  provision  that  metal  drums 
with  a  capacity  greater  than  100  liters 
must  be  marked  in  accordance  with 
tolerances  allowed  imder  ISO  standard 
3574  for  each  nominal  thickness  of 
steel. 

Unless  the  below-described  proposed 
changes  to  §  173.28  are  adopted, 
thiclmesses  and  thickness  marking 
requirements  that  differ  between  the 
HMR  and  international  regulations 
could  result  in  confusion,  with  drum 
users  and  reconditioners  imsure 
whether  drums  are  suitable  for  reuse  or 
remanufacture.  Dnrni  manufacturers  in 
the  U.S.  might  find  it  necessary  to  mark 
both  minimum  and  nominal  thicknesses 
on  each  drum  in  order  to  satisfy  DOT 
and  international  requirements. 
Consistent  with  changes  proposed  in 
§  178.503(a),  RSPA  is  proposing  that 
metal  drums  and  jerricans  which  are  to 
be  reused  be  marked  with  the  nominal 
thickness,  in  millimeters.  The  minimum 
thickness  table  in  paragraph  (b)(4) 
would  be  revised  for  metal  drums  and 
jerricans  to  reflect  a  minimum  thickness 
corresponding  to  the  minimiun  allowed 
under  ISO  standard  3574  for  various 
nominal  thicknesses.  In  developing  the 
minimum  thickness  proposed  for  each 
listed  capacity  of  packaging,  the 
thickness  chosen  is  that  most  closely 
corresponding  numerically  (i.e.,  wiAout 
regard  to  whether  it  is  thicker  or 
thinner)  to  the  minimum  thickness 
previously  required.  That  is,  based  on 
the  tolerances  allowed  imder  ISO  3574 
for  each  nominal  thickness  of  steel,  the 
minimum  thickness  corresponding  to 
that  nominal  thickness  was  determined 
and  compared  to  the  minimum 
thickness  required  under  the  current 
provisions  for  the  given  capacity  of 
packaging.  Each  proposed  minimum 
thickness  would  result  in  a  minimum 
sheet  thickness  closely  corresponding  to 
that  required  under  the  current 
regulations.  However,  for  packagings 
with  a  capacity  up  to  and  including  120 
liters,  the  proposed  minimum 
thicknesses  would  result  in  slight 
increases  in  the  required  thickness.. 

Drums  would  continue  to  be  suitable 
for  reuse  only  if  they  meet  the  minimum 
thickness  criteria  of  the  table  in 
paragraph  (b)(4).  A  person  reusing  a 
metal  drum  or  jerrican  could  not  rely  on 
the  thickness  marking  appearing  on  the 


packaging  to  satisfy  the  minimum 
thickness  requirements,  since  that 
marking  would  represent  the  nominal, 
rather  than  the  minimum,  thickness  in 
accordance  with  proposed 
§  178.503(a)(9).  Because  the  eighth 
revised  edition  of  the  UN 
Recommendations  did  not  address 
thickness  requirements  for  plastic 
packagings,  RSPA  is  not  proposing  any 
changes  to  the  thickness  requirements 
for  plastic  packagings. 

Based  on  the  merits  of  a  petition  for 
rulemaking  (P-1133),  a  new  paragraph 
(b)(7)  would  be  added  to  waive  retesting 
requirements  for  certain  packagings 
used  in  limited  operations  prior  to  each 
reuse.  The  petitioner  states  that  this 
proposed  change  would  provide 
consistency  with  corresponding 
provisions  in  international 
requirements.  According  to  both  the 
HMR  and  the  UN  Recommendations,  a 
packaging  must  be  design-qualification 
tested  before  use.  However,  unlike  the 
HMR,  the  UN  Recommendations  do  not 
require  a  packaging  to  be  leakproof 
tested  before  it  is  reused  for  transport, 
but  only  after  it  is  reconditioned. 
Packagings  that  are  reused  without 
reconditioning  include  metal  drums  that 
are  refilled  with  the  same  or  similar 
compatible  contents  and  transported 
within  distribution  chains  controlled  by 
the  consignor  of  the  product.  RSPA  is 
proposing  similar  provisions  in  new 
paragraph  (b)(7)  for  certain  packagings 
to  be  reused  without  leakproof  testing. 
Packagings  would  be  limited  to  stainless 
steel,  monel,  or  nickel  drums  (or  other 
packagings  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety)  refilled  with  the  same  or  similar 
compatible  contents  and  transported  by 
a  private  carrier,  contract  carrier,  or 
common  carrier  in  a  transport  vehicle  or 
freight  container  used  exclusively  for 
such  service,  within  a  distribution  chain 
controlled  by  the  offeror.  In  order  to 
ensure  an  appropriate  level  of  safety, 
when  stainless  steel,  monel,  or  nickel 
drums  are  reused  without  undergoing 
leakproof  testing,  they  would  be 
required  to  meet  more  stringent 
thickness  standards  than  prescribed  in 
paragraph  (b)(4).  Other  packagings 
could  quahfy  only  if  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety.  Packagings  also  would 
require  an  inspection  prior  to  each 
reuse,  and  any  packaging  showing 
evidence  of  a  reduction  in  integrity 
would  not  be  authorized  for  reuse 
without  reconditioning. 

Section  173.33.  Paragraph  (c)(5) 
would  be  revised  to  limit  the  provisions 
of  the  paragraph  to  materials  in  Packing 
Groups  I  and  II  of  Division  6.1. 


Section  173.52.  In  §  173.52,  the 
description  of  Compatibility  Group  B 
would  be  revised  to  clarify  that 
detonators  and  similar  articles  are 
included  within  this  description  even  if 
they  do  not  contain  primary  explosives. 

In  addition,  in  the  descriptions  for 
Compatibility  Groups  E  and  F,  the  word 
“gel”  would  be  added  to  clarify  that 
articles  with  a  propelling  charge 
containing  gel  may  not  be  classified  in 
Compatibility  Group  E  or  F. 

Section  173.59.  In  §  173.59,  the 
definitions  “powder,  smokeless,” 
“propellants,”  and  “charges, 
propelling”  would  be  revised  and 
definitions  for  “charges,  propelling  for 
cannon,”  “propellent,  liquid,”  and 
“propellant,  solid”  would  be  added. 

Section  173.60.  In  §  173.60,  paragraph 
(b)(15)  would  be  added  to  require  all 
plastic  packagings  to  be  static-resistant. 

Section  173.62.  In  §  173.62,  the 
Explosives  Table  would  be  revised  to 
add  new  descriptions  for  Class  1 
materials.  In  addition,  the  packing 
method  for  UN0075  and  UN0143  would 
be  revised  to  E-159.  The  Table  of 
Packing  Methods  would  be  editorially 
revised  to  change  the  reference  to  steel 
and  aluminum  boxes  firom  4A1  or  4A2 
and  4Bl  or  4B2  to  4A  and  4B, 
respectively.  Several  packing  methods 
would  be  revised  by  authorizing 
aluminum  boxes  (4B)  as  an  alternate 
packaging.  For  clarity,  the  entire 
proposed  Explosive  Packing  Methods 
Table  has  been  reprinted  with  the  Table 
of  Particular  Packaging  Requirements 
and  Exceptions  following.  Paragraph  (e) 
would  be  revised  to  update  the  military 
packaging  exception  to  allow  explosives 
packaged  prior  to  January  1, 1990,  to  be 
transported  in  accordance  with  the 
packaging  provisions  in  effect  on  that 
date. 

Section  173.115.  The  definition  of  a 
Division  2.2  gas  would  be  expanded  to 
include  asphyxiant  and  oxidizing  gases. 

Section  173.120.  Definitions  for  Class 
3  liquids  would  be  revised  to  include 
provisions  for  evaluating  a  material’s 
ability  to  sustain  combustion  and  to 
measure  flame  point.  A  new  method  of 
testing  for  combustibility  would  be 
referenced  and  added  as  Appendix  H  to 
Part  173.  Specific  exceptions  consistent 
with  the  UN  Recommendations  would 
be  added  as  paragraphs  (a)(3),  (a)(4),  and 
(a)(5).  In  addition,  references  to  ASTM 
standards  would  be  revised  to  reflect 
updated  versions.  Paragraph  (b)(2) 
would  be  revised  to  clarify  that  an 
elevated  temperature  material  in  Class  3 
may  not  be  reclassed  as  a  combustible 
liquid.  As  explained  more  fully  in  a 
notice  of  proposed  rulemaking  and  in  a 
final  rule  issued  under  Docket  HM- 
198A  (54  FR  38931;  September  21, 1989 
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and  56  FR  49981:  October  2. 1991], 
when  a  liquid  is  intentionally  heated  to 
a  temperature  that  is  equal  to  or  greater 
than  its  flash  point,  flammable  vapors 
are  produced  above  the  liquid.  If  diese 
flammable  vapors  are  exposed  to  an 
ignition  source,  an  explosion  or  fire 
could  result. 

Section  173.121.  Criteria  for  including 
viscous  Class  3  materials  in  Packing 
Group  in  would  be  revised.  ISO  method" 
ISO  1523-1983  would  be  referenced  for 
determination  of  flash  point  Several 
modifications  to  the  method  would  be 
provided  when  the  temperature  of  the 
flash  point  is  too  low  for  the  standard 
procedures.  Reference  to  ISO  method 
2431-1989  would  reflect  the  latest 
revision.  The  table  in  §  173.121(bKl)(iv) 
would  be  amended  for  consistency  with 
the  eighth  revision  of  the  UN 
Reconunendations. 

Section  173.124.  The  definition  of 
self-reactive  materials  would  be  revised 
to  conform  to  the  changes  in  the  UN 
Recommendaticms,  which  now  contains 
“generic”  shipping  descriptions.  When 
a  new  self-reactive  material  is 
introduced  into  commerce,  its 
transportation  hazards  currently  are 
determined  based  an  standard  tests.  The 
competent  authority  then  assigns  the 
new  self-reactive  material  to  a  generic 
based  on  the  test  results, 
the  proposed  revision  to  §  173.124, 
seven  types  of  self-reactive  material 
(Types  A-G)  are  defined  in  paragraph 
(a)(2).  The  procedure  for  assigning  a 
specific  self-reactive  material  to  a 
generic  type  is  set  forth  in  paragraph 
(a)(2)(vi).  If  a  self-reactive  material  is 
identifi^  by  technical  name  in  the  Self- 
Reactive  Materials  Table  in  §  173.224, 
the  generic  type  is  assigned  in  that 
Table.  The  lengthy  process  by  which 
importing  and  exporting  countries  agree 
on  the  packaging  requirements  or 
assignment  of  a  shipping  description  for 
a  new  self-reactive  material  would  be 
avoided  by  using  this  procedure. 

Section  173.128.  Editorial  changes 
would  he  made  in  paragraphs  (a),  (c)(2) 
and  (c)(3),  and  procedures  for  obtaining 
approvals  would  be  clarified  in  revised 
paragraph  (d). 

Sections  173.136  and  173.137.  The 
definition  and  packing  group 
assignment  for  Gass  8  materials  would 
be  (darified.  Specific  test  protocols 
developed  by  the  Organization  for 
Economic  Croperation  and 
Development  (OECD)  and  published  in 
the  1992  OECD  Guideline  for  Testing  of 
Chemicals,  No.  404,  “Acute  Dermal 
Irritation/Corrosion”  would  be 
incorporated.  A  (X>py  of  this  guideline 
may  be  obtained  from  the  OECD 
Publications  and  Information  Center, 
2001  L  Street,  Suite  700,  Washington, 


DC  20036  or  by  contacting  the  RSPA 
Dockets  Unit. 

Section  173.150.  Paragraph  (a)  would 
be  revised  to  allow  Class  3  materials 
that  meet  the  definition  of  Class  8 
Packing  Group  m  or  Division  6.1 
Packing  Group  m,  to  utilize  limited 
quantity  exceptions  provided  in  this 
section.  Paragraph  (b)  would  be 
expanded  to  include  limited  quantity 
exceptions  for  combustible  liquids  to 
provide  relief  from  specification 
packaging  and  placating  requirements 
for  combustible  liquids  which  are  also 
hazardous  substances  or  hazardous 
wastes.  The  paragraph  (d)  provisions  for 
alcoholic  beverages  would  be  revised  to 
clarify  that  an  alcoholic  beverage 
containing  24  percent  or  less  alcohol  by 
volume  is  not  subject  to  the  HMR  The 
maximum  quantity  per  package  of 
alcoholic  beverage  excepted  ^m  the 
HMR  would  be  raised  from  four  liters  to 
five  liters,  and  a  Packing  Ckoup  in 
alcoholic  beverage  in  a  packa^g  of  250 
L  or  less  would  not  be  subject  to  the 
HMR  unless  transported  by  air. 

Section  173.152.  The  limited  quantity 

E revisions  for  organic  peroxides  would 
e  amended  by  increasing  the 
authorized  net  capacity  per  inner 
packaging  for  Type  D,  E,  or  F  liquid  and 
solid  organic  peroxides  and  Type  B  or 
C  solid  organic  peroxides.  However,  the 
authorized  net  capacity  for  liquid  Type 
B  or  C  organic  peroxides  would 
decrease  from  30  ml  to  25  ml  per  inner 
packagmg. 

Section  173.164.  Certain  exceptions 
for  mercury  (metallic  and  articles 
containing  mercury),  would  be  clarified 
and  a  4H2  solid  plastic  box  would  be 
authorized  as  an  outer  packaging, 
consistent  with  the  ICAO  Technical 
Instructions. 

Section  173.166.  This  section  would 
be  amended  to  limit  its  applicability  to 
air  bag  inflators  and  modules  showing 
certain  specified  results  when  subjected 
to  a  bon^  test.  Under  this  proposed 
revision,  airbag  modules  and  inflators 
not  meeting  the  test  criteria  must  be 
transported  as  explosives. 

Section  173.168.  This  section  would 
be  added  to  define  a  “nonspillable 
battery”,  establish  separate 
requiremrats  for  nonspillable  batteries 
(as  opposed  to  the  requirements  for  wet 
batteries  contained  in  §  173.159),  and 
provide  vibration  and  pressure 
difi^erential  testing  criteria.  Except  when 
transporting  a  wheelchair  or  other 
battery-powered  mobility  aid  equipped 
with  a  non-spillable  battery  by  air  as 
checked  baggage,  a  ncmspillable  battery 
which  is  protected  against  short  circuits, 
securely  packaged  and  durably  mailed 
would  not  be  subject  to  any  other  HMR 
requirements. 


Section  173.1 71.  Paragraph  (a)  would 
be  revised  to  clarify  that  smokeless 
powder  must  be  examined  and 
approved  as  both  Division  1.3  and 
EKvision  4.1. 

Section  1 73.185.  RSPA  is  proposing  to 
amend  the  requirements  for  lithiiun 
batteries  consistent  with  changes  in  the 
UN  Recommendations.  While  the  new 
requirements  apply  more  severe  test 
requirements  to  lithium  batteries,  they 
also  will  allow  batteries  with  higher 
quantities  of  lithimn  to  be  transported 
without  being  subject  to  the  regulations, 
provided  specified  criteria  are  met. 
Existing  batteries  previously  allowed  to 
be  transported  as  Class  9  batteries  may 
continue  to  be  transported  rmder  the 
present  requirements  indefinitely  if  the 
present  requirements  are  met. 

Section  173.189.  This  new  section 
would  be  added  to  establish  the 
packaging  and  general  transport 
requirements  for  batteries  and  cells 
containing  sodium.  The  packagings  and 
transport  conditions  proposed  reflect 
those  prescribed  for  mese  articles  in  the 
UN  Recommendations,  the  ICAO 
Technical  Instructions  and  the  IMDG 
Code.  Specific  conditions  under  which 
batteries  containing  liquid  sodium  may 
be  transported  are  proposed  based  on 
the  conations  prescribed  for  the 
transport  of  batteries  containing  liquid 
sodium  under  DOT-E  10917. 

Section  173.196.  The  seventh  edition 
of  the  UN  Recommendations  revised  a 
provision  for  infectious  substances 
packagings  to  require  that  either  the 
primary  receptacle  or  the  secondary 
packaging  be  capable  of  withstanding 
the  prescribed  pressure  differential. 
RSPA  is  proposing  a  similar  revision  to 
paragraph  (f)  to  cl^fy  that  both  the 
iimer  and  the  outer  packagings  are  not 
required  to  have  this  capability. 

Sections  173.211-213.  These  sections 
would  be  revised  to  change  packaging 
identification  codes  (for  steel  boxes 
from  4A1  and  4A2  to  4A  and  for 
aluminum  boxes  firom  4Bl  and  4B2  to 
4B)  for  consistency  with  international 
reimirements. 

Action  1 73.224.  This  section  would 
be  revised  based  on  the  UN 
Recommendations.  Paragraph  (b)  sets 
forth  the  Self-Reactive  Materials  Table 
which  identifies  the  technical  name  for 
specific  self-reactive  materials,  the 
identification  number  whidi  is  used  to 
select  the  appropriate  generic  shipping 
description,  spedfications  for 
concentrations  of  the  self-reactive 


material,  packing  methods  that  may  be 
used,  temperature  control  requirements, 
and  additional  special  provisdons.  The 
existing  packing  methods  for  self¬ 
reactive  materials  would  be  replaced 
with  the  packing  methods  for  organic 
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peroxides  which  are  prescribed  in 
§173.225. 

Paragraph  (c)  sets  forth  procedures  for 
new  self-reactive  materials, 
formulations  and  samples.  New  self- 
reactive  materials  and  formulations  of 
currently  identified  self-reactive 
materials  would  have  to  be  approved  in 
accordance  with  the  provisions  in 
§  173.124(a)(2)(vi).  Paragraph  (c)(4) 
contains  provisions  for  the  shipping  of 
samples  of  new  formulations.  Paragraph 
(d)  would  specify  that  self-reactive 
materials  of  Type  F  may  be  transported 
in  bulk  only  under  the  approval  of  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

Section  173.225.  In  §  173.225, 
paragraph  (a)  would  be  revised  to 
prohibit  the  use  of  metallic  non-bulk 
packagings  meeting  a  Packing  Group  I 
packaging  standard.  Paragraph  (c)(5) 
would  be  added  to  authorize  the 
transportation  of  mixtures  of  organic 
peroxides  that  are  specifically  identified 
in  the  Organic  Peroxides  Table  without 
approval  by  the  Associate  Administrator 
for  Hazardous  Materials  Safety.  In 
addition,  the  Organic  Peroxide  Table 
would  be  revised  to  add  new  organic 
peroxides  adopted  in  the  UN 
Recommendations. 

Section  173.304.  In  the  paragraph 
(a)(2)  table,  for  the  entry  “carbon 
dioxide,”  an  erroneous  reference  to  a 
DOT-3 11800  cylinder  would  be 
corrected  to  authorize  a  DOT-3T1800 
cylinder  for  carbon  dioxide. 

Section  1 73.306.  In  paragraph 
(a)(3)(v),  the  hot  water  immersion  test 
for  aerosols  and  small  gas  receptacles 
would  include  a  reference  temperature 
of  50  “C  (122  ®F)  in  addition  to  the 
reference  temperature  of  55  ®C  (131  "F). 
A  reference  temperature  of  50  ®C  would 
be  permitted  if  the  liquid  phase  of  the 
materials  contained  in  the  receptacle 
does  not  exceed  95  percent  of  the 
capacity  of  the  receptacle  at  50  ®C.  In 
addition,  provisions  would  be  added  for 
plastic  receptacles  or  contents  which  are 
sensitive  to  heat. 

Appendix  A  to  Part  1 73.  Appendix  A, 
which  provides  a  method  of  testing 
corrosion  to  skin,  would  be  removed 
and  reserved  for  consistency  with 
proposed  changes  to  the  definition  and 
packing  group  assignment  for  Class  8 
materials. 

Appendix  E  to  Part  1 73.  New  criteria 
would  be  added  for  self-reactive 
materials  possessing  explosive 
properties,  and  an  ^itorial  change 
would  be  made  to  clarify  that  powders 
of  metals  or  metal  alloys  that  can  be 
ignited  are  classified  in  Division  4.1. 

Appendix  F  to  Part  1 73.  In  paragraph 
1.,  an  editorial  revision  would  be  made 
to  correctly  reference  Division  5.1. 


Appendix  H  to  Part  1 73.  A  new 
Appendix  H  would  be  added  to  Part  173 
to  provide  a  method  of  testing  for 
combustibility.  This  method  outlines  a 
procedure  for  determining  if  a  material 
can  sustain  combustion  if  heated  under 
test  conditions  and  exposed  to  an 
external  source  of  flame. 

Part  175 

Section  1 75.10.  The  phrase 
“environmental  restoration  or 
protection”  would  be  added  as  an 
exception  in  paragraph  (a)(12)  to  clarify 
that  certain  aircraft  operations 
pertaining  to  environmental  restoration 
may  be  ccmducted  under  the  provisions 
of  this  paragraph.  Exceptions  currently 
contained  in  paragraphs  (a)(13)  and 
(a)(17)  for  carbon  dioxide  (dry  ice) 
would  be  consolidated  into  paragraph 
(a)(13)  to  except  this  material  firom 
regulation  firom  Part  175  when  it  is  used 
as  a  refrigerant  for  a  package,  intended 
for  use  in  food  or  beverage  service 
aboard  an  aircraft,  or  when  used  to  pack 
perishables  in  carry-on  baggage. 
Paragraph  (a)(4)  would  be  revi^  for 
consistency  with  the  ICAO  Technical 
Instructions  which  prohibit  the  carriage 
of  undeclared  flammable  aerosols  in 
checked  or  carry-on  luggage.  The 
carriage  of  such  aerosols  may  create  an 
unnecessary  risk  to  ground  handlers, 
passengers,  and  air  crew  members.  In 
addition,  a  new  paragraph  (a)(26)  would 
be  added  to  except  fi"om  regulation 
small  medical  or  clinical  merctiry 
thermometers  carried  by  passengers  or 
crew  members  for  personal  use. 

Section  175.33.  Paragraph  (a)(1) 
would  be  revised  and  a  new  paragraph 
(a)(9)  would  be  added  to  require  an 
aircraft  operator,  in  the  written 
notification  to  the  pilot-in-command,  to 
include  a  compatibility  group  letter  for 
a  Class  1  material  and  an  air  waybill 
number  where  one  has  been  issued. 

Part  176  » 

Section  1 76.27.  A  new  paragraph  (c) 
would  be  added  to  reference  a  container 
packing  certificate  required  under  the 
provisions  of  the  SOLAS  Convention. 
(See  discussion  under  §  171.12  of  this 
section  review  for  additional 
information.) 

Section  1 76.76.  A  new  paragraph  (i)  is 
being  proposed  for  inclusion  in  §  176.76 
to  address  the  transport  of  fumigated 
transport  units  on  vessels.  These 
proposed  fumigation  requirements 
would  be  in  addition  to  the  fumigation 
requirements  contained  in  §  173.9.  The 
new  vessel  requirements  are  generally 
consistent  with  the  IMDG  Code 
requirements  for  transporting  fumigated 
transport  units  and  are  consistent  with 
Special  Permits  currently  being  issued 


by  the  Coast  Guard  for  U.S.  maritime 
transport  of  fumigated  transport  units. 
Contrary  to  the  IMDG  Code  but 
consistent  with  the  UN 
Recommendations,  RSPA  is  not 
proposing  that  fumigated  units  be 
treated  as  items  of  Class  9.  If  the 
proposed  requirements  for  fumigated 
transport  units  on  vessels  are  adopted  in 
the  final  rule,  a  Special  Permit  issued  by 
the  Coast  Guard  would  no  longer  be 
necessary. 

Part  177 

Section  177.841.  Paragraph  (e)(3) 
would  be  revised  to  specify 
requirements  for  separating  Division  6.1 
Packing  Croup  in  materials  from 
foodstuffs,  consistent  with  provisions  in 
§  177.848. 

Part  178 

Section  1 78.2.  Paragraph  (a)  would  be 
revised  to  clarify  that  Part  178 
requirements  for  UN  standard 
packagings  apply  only  to  packagings 
manufactured  in  the  U.S.  See 
§  173.24(d)(2)  for  foreign-manufactured 
packagings.  A  new  paragraph  (e)  would 
be  added  to  include  definitions  for 
“manufacturer”  and  “specification 
markings.”  These  new  definitions 
would  specify  who  is  to  be  identified 
through  a  specification  marking  as  the 
“manufactiuer”  and  would  clarify  the 
manufacturer’s  responsibility  under  Part 
178. 

Section  1 78.3.  The  introductory  text 
in  paragraph  (a)  and  the  text  in 
subparagraph  (a)(2)  would  be  revised 
editorially  for  clarity.  A  new  marking 
provision  would  be  added  to  paragraph 
(a)(4)  to  permit  markings  of  an 
appropriate,  rather  than  specific,  size  for 
packagings  of  5  L  (1  gallon)  or  5  kg  (11 
poimds)  or  less  capacity.  Paragraph  (b) 
would  be  revised  to  clarify  the 
requirements  for  UN  standard 
packagings  mariied  in  accordance  with 
HMR  requirements  and  UN  standard 
packagings  mariced  in  accordance  with 
the  ICAO  Technical  Instructions  or  the 
IMDG  Code. 

Section  1 78.502.  In  paragraph  (a) 
introductory  text  and  paragraph  (a)(1), 
the  terms  “type”  or  “types”  of 
packagings  would  be  amended  for 
consistency  with  international 
regulations  to  read  “kind”  or  “kinds”  of 
packagings. 

Section  1 78.503.  Consistent  with  the 
UN  Recommendations,  RSPA  is 
proposing  revisions  to  certification 
marking  requirements  in  this  section. 
Each  packaging  certified  to  a  UN 
standard  is  required  to  have  a  series  of 
markings  which  describe  the  packaging 
and  its  characteristics.  Paragraph  (a) 
would  be  revised  to  require,  for 
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packagings  having  a  gross  mass  greater 
than  30 (66  pounds),  that  these 
markings  appear  on  the  top  or  side  of 
the  packaging.  Currently,  §  178.503 
requires  that  metal  or  plastic  drums  or 
jerricans  intended  for  reuse  be  marked 
with  the  minimum  thickness  of  the 
packaging  material.  Consistent  with  the 
UN  Recommendations,  RSPA  is 
proposing  that  metal  drums  and 
jerricans  intended  for  reuse  be  marked 
with  the  nominal  thickness.  The 
nominal  thickness  marked  would  be  in 
accordance  with  ISO  3574;  that  is,  the 
nominal  thickness  marked  could  only 
exceed  the  actual  minimum  thickness  of 
the  packaging  material  by  the  tolerance 
specified  in  ISO  3574,  Packagings  to  be 
reused  would  still  be  subject  to  the 
minimum  thickness  requirements  of 
§  173.28.  Because  the  eighth  revised 
edition  of  the  UN  Recommendations  did 
not  address  thickness  requirements  for 
plastic  packagings,  RSPA  is  proposing 
that  plastic  drums  and  jerricans 
intended  for  reuse  continue  to  be 
marked  with  the  minimum  thickness  of 
the  packaging  material.' 

In  addition  to  the  full  marking  on  the 
top  or  side  of  a  metal  or  plastic  drum 
having  a  capacity  greater  than  100  liters 
and  intended  for  reuse  or  reconditioning 
as  a  single  packaging  or  the  outer 
packaging  of  a  composite  packaging, 
RSPA  is  proposing  to  require  a 
permanent  marking  of  the  drum 
characteristics  on  ^e  bottom  of  the 
drum.  The  country  authorizing  the 
mark,  the  name  and  address  of  the 
manufacturer,  and  the  packaging 
thickness  would  not  be  required  as  part 
of  this  permanent  mark.  This  marking 
would  identify  the  packaging  as  it  was 
originally  manufactured,  and  could  not 
necessarily  be  used  to  determine 
compliance  with  packaging 
requirements.  For  example,  if  a  non¬ 
removable  head  drum  had  been 
converted  to  a  removable  head  drum, 
this  conversion  would  not  be  reflected 
in  the  marking  on  the  bottom  of  the 
drum,  but  would  be  evident  in  the  top 
or  side  marking.  For  drums  marked 
permanently  on  the  bottom,  the  top  or 
side  mark  would  not  be  required  to  be 
permanent  (i.e.,  able  to  withstand  the 
reconditioning  process). 

RSPA  is  proposing  a  new  paragraph 
(d),  which  would  specify  additional 
requirements  for  markings  on 
reconditioned  metal  drums.  The 
paragraph  would  require  that 
reconditioners  reapply  markings  which 
no  longer  appear  on  drums  after  the 
reconditioning  process.  A  reconditioner 
could  duplicate  the  original  markings  or 
apply  markings  which  reflect  a  lower 
performance  level,  but  could  not  apply 
markings  which  identify  a  performance 


level  greater  than  that  for  which  the 
original  design  type  had  been  tested  and 
marked. 

Section  178.512.  Standards  for  steel 
boxes  and  aluminum  boxes  would  be 
consolidated  by  removing  the  ^ 

distinction  between  unlined/uncoated 
steel  or  aluminum  boxes  and  steel  or 
aluminum  boxes  having  an  inner  liner 
or  coating.  Therefore,  both  unlined  and 
lined  steel  boxes  would  be  identified  as 
4A  and  unlined  and  lined  aluminum 
boxes  would  be  identified  as  4B. 
Corresponding  revisions  would  be 
reflected  in  the  packaging 
authorizations' of  Part  173. 

Section  178.513.  A  new  paragraph 
would  be  added  to  the  standards  for 
natural  wood  boxes  to  specify  fastening 
requirements. 

Section  178.516.  In  paragraph  (b)(1), 
the  reference  to  ISO  Standard  535- 
1976(E)  would  be  updated.  Paragraph 
(b)(2)  would  be  revised  to  authorize  the 
ends  of  fiberboard  boxes  to  be 
constructed  of  suitable  materials  other 
than  wood,  which  is  already  authorized. 

Section  178.521.  In  paragraph  (b)(2), 
the  term  "water-resistant”  would  be 
revised  to  “waterproof’  and  examples  of 
a  waterproof  ply  or  barrier  would  be 
provided. 

Section  1 78.522.  A  composite 
packaging  consisting  of  a  plastic 
receptacle  in  a  protective  plastic  drum 
is  designated  as  6HH  in  the  current 
HMR  standards.  The  UN 
Recommendations  recently  adopted  a 
new  composite  packaging  standard  to 
authorize  a  plastic  receptacle  in  a 
protective  plastic  box.  Therefore,  in 
paragraph  (b)(3),  the  previous  6HH 
composite  packaging  would  be 
redesignated  as  6HH1  and  the  new 
composite  packaging  (the  plastic 
receptacle  in  a  protective  plastic  box) 
would  be  designated  as  6HH2. 

Section  178.601.  Based  on  the  merits 
of  a  petition  (P-1195),  paragraph  (b) 
woilld  be  revised  to  limit  the 
responsibility  of  shippers  to  those 
packaging  assembly  fimctions  they 
actually  perform  or  are  responsible  for 
performing.  The  petitioner  claims  that 
§  178.601(b)  currently  requires  any 
shipper  who  closes  a  package  to  ensure 
that  each  package  is  capable  of  passing 
prescribed  performance  tests,  thereby 
making  the  shipper  legally  responsible 
for  every  as{>ect  of  the  manufacture  and 
testing  of  the  packaging.  RSPA  agrees, 
and  is  proposing  a  revision  to  paragraph 
(b)(2)  to  remove  the  shipper 
responsibility  provision  regarding 
packaging  fabrication  and  testing 
functions  not  performed  by  the  shipper. 
Paragraph  (g)(2)  (i)  would  ^  revised  to 
clarify  that  selective  testing  under 
\'ariation  2  would  require  the  fi'agile 


inner  packagings  to  contain  liquids.  A 
new  sentence  would  be  added  to  the 
end  of  paragraph  (g)(2)(vi)  to  clarify  that 
where  outer  packagings  are  not 
leakproof  or  siftproof  and  consequently 
require  some  type  of  leakproof  liner, 
plastic  bag  or  other  means  of 
containment,  sufficient  absorbent 
material  must  be  placed  inside  the  liner 
or  bag.  A  new  paragraph  (k)  would  be 
added  to  permit  several  tests  to  be 
performed  on  one  sample  if  the  validity 
of  test  results  is  not  affected  and  if 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety.  Newly  designated  paragraph  (1) 
would  be  revised  to  clarify 
recordkeeping  requirements  and 
provide  consistency  with  test  report 
requirements  in  the  UN 
Recommendations. 

Section  1 78.602.  In  paragraph  (c)  a 
reference  to  “§  178.603(d)(2)”  would  be 
corrected  to  read  “§  178.603(e)”. 

Section  178.603.  In  paragraph  (a),  a 
new  provision  would  be  added  to 
require  that  the  drop  test  be  performed 
using  the  package  orientation  most 
likely  to  result  in  failure  if  more  than 
one  orientation  is  possible.  Paragraph 
(c)  would  be  revised  to  clarify  that  the 
cold  drop  test  outlined  in  this  paragraph 
applies  only  to  plastic  packagings.  A 
proposed  revision  to  paragraph  (f)(1) 
would  clarify  that  inner  packagings  of 
combination  packagings  are  not 
required  to  be  vented  to  reach 
equilibrium  after  the  drop  test. 

Section  1 78.604.  For  consistency  with 
a  change  in  the  UN  Recommendations, 
the  length  of  time  to  conduct  a 
leakproofness  test,  other  than  for 
production  testing,  would  be  specified 
as  five  minutes  in  revised  paragraph  (d). 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  a  significant  rule 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  [44  FR  11034].  A 
preliminary  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

B.  Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (“Federalism”).  The  Hazardous 
Materials  Transportation  Act  contains 
an  express  preemption  provision  (49 
App.  U.S.C.  1804(a)(4))  that  preempts 
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State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
clas^fication  of  hazardous  materials; 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  the  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

This  notice  of  pro[>osed  rulemaking 
addresses  covered  subjects  under  items 
i,  ii,  iii  and  v  above  and,  if  adopted  as 
final,  would  preempt  State,  local,  or 
Indian  tribe  requirements  not  meeting 
the  ‘‘substantively  the  same”  standard. 
The  HMTA  (49  App.  U.S.C.  1804(a)(5), 
as  amended,  provi^s  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects,  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  Federal  preemption.  The  effective 
date  may  not  he  earlier  than  the  90th 
day  following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  efiective  date  of 
Federal  preemption  for  these 
requirements  will  be  (insert  date  six 
months  after  date  of  publication).  Thus, 
RSPA  lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 


offerors  and  carriers  of  hazardous 
materials  and  would  facilitate  the 
transportation  of  hazardous  materials  in 
international  commerce  by  providing 
consistency  with  international 
requirements.  U.S.  companies, 
including  numerous  small  entities 
competing  in  foreign  markets,  will  be 
forced  to  comply  with  a  dual  system  of 
regulation,  to  their  economic 
disadvantage,  if  the  changes  proposed  in 
this  NPRM  are  not  adopt^.  The 
proposed  changes  are  intended  to  avoid 
this  result.  I  certify  that  this  proposal 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  certification  is  subject  to 
modification  as  a  result  of  a  review  of 
comments  received  in  response  to  this 
proposal. 

D.  Paperwork  Reduction  Act 

The  requirements  for  information 
collection  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  provisions  of  the 
Paperwork  Reduction  Act  Of  1980  (Pub. 
L.  96-511)  under  OMB  control  number 
2137-0034  for  shipping  papers  and 
2137-0557  for  approvals. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 

is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 
49  CFR  Part  171 

« 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labels,  Markings, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 


49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  175  j 

Air  carriers.  Hazardous  materials  i 

transportation.  Radioactive  materials,  i 

Reporting  and  recordkeeping  t 

requirements.  | 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicles  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  would  be  amended  as 
follows: 

PART  171— GENERAL  INFORMATION. 
REGULATIONS,  AND  DERNITIONS 

1.  The  authority  citation  for  Part  171  ' 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C  1802, 1803,  ' 
1804, 1805, 1808,  and  1818;  49  CFR  part  1. 

2.  In  the  §  171.7(a)(3)  Table,  under  the 
entry  American  Society  for  Testing  and 
Materials  a  new  entry  would  be  added 
in  numerical  order,  under  the  entry 
International  Organization  for 
Standardization,  two  new  entries  would 
be  added  at  the  end  of  existing  entries; 
and  a  new  entry  would  be  added  in 
alphabetical  order,  to  read  as  follows: 

§  171.7  Reference  material. 

(a)*  *  • 

(3)  Table  of  material  incorporated  by 
reference.  *  *  * 


C.  Regulatory  Flexibility  Act 
This  proposed  rule  would  incorporate 
changes  introduced  in  the  seventh  and 
eighth  revised  editions  of  the  UN 
Recommendations,  the  1993-1994  and 
1995-1996  ICAO  Technical 
Instructions,  and  Amendments  26  and 
27  to  the  IMDG  Code.  It  would  apply  to 


Source  arxj  name  of  material 


49  CFR 
reterence 


American  Society  for  Testing  and  Materials 


ASTM  G  31-72  Practice  for  Laboratory  Immersion  Corrosion  Testing  of  Metals  (Reapproved  1990) 


173.137 
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Source  and  name  of  material 


49CFR 

reference 


International  Organization  for  Standardization 


ISO  3574-1 986(E)  Cold-reduced  cartxin  steel  sheet  of  commercial  and  drawing  qualities .  178.503 

ISO  2592-1973  Petroleum  Products — Determination  of  Flash  and  Fire  Points  Cleveland  Cup  Method,  1973  .  173.120 

ISO  2604  (IV)-1975  Steel  Products  lor  Pressure  Purposes— Plates .  173.137 

Organization  for  Economic  Cooperation  and  Development  (OECD) 

OECD  Publications  and  Information  Center,  2001  L  Street,  Suite  700,  Washington,  DC  20036  . 

OECD  Guideline  for  Testing  of  Chemicals,  No.404  “Acute  Dermal  Irritation/Corrosion”,  1992  .  173.136 


§  171.7  [Amended] 

3.  In  addition,  in  §  171.7,  in  the  table 
in  paragraph  (a)(3),  the  following 
changes  would  be  made: 

a.  In  the  entry  ASTM  D  56-79,  the 
wording  “D  56-79”  would  be  revised  to 
read  “D  56-87”. 

'  b.  In  the  entry  ASTM  D  93-80,  the 
wording  "D  93-80”  would  be  revised  to 
read  “D  93-90”. 

c.  In  the  entry  ASTM  D  3278-78,  the 
wording  "D  3278-78”  would  be  revised 
to  read  “ASTM  D  3278-89”. 

d.  In  the  entry  ASTM  D  4359-84,  the 
wording  "D  4359-84”  would  be  revised 
to  read  "ASTM  D  4359-90”. 

e.  Under  International  Civil  Aviation 
Organization  (ICAO),  for  the  entry 
"Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air”, 
the  date  "1993-1994”  would  be  revised 
to  read  "1995-1996”. 

f.  Under  International  Maritime 
Organization  (IMO),  the  entry 
"International  Maritime  Dangerous 
Goods  (IMDG)  Code,  1990  Consolidated 
Edition,  as  amended  by  Amendment  26 
thereto”  would  be  amended  by 
removing  the  wording  “Amendment  26” 
and  replacing  it  with  “Amendment  27”. 

g.  Under  International  Organization 
for  Standardization,  the  words  "ISO- 
535-1976(E)”  would  be  revised  to  read 
•TSO-535-1 991(E)”. 

h.  Under  Transport  Canada,  the  entry 
"Transportation  of  Dangerous  Cioods 
Regulations,  as  of  July  1, 1985, 
incorporating  Registration  Numbers 
SOR/85-77,  SOR/85-585  and  SOR/85- 
609”  would  be  revised  to  read 
"Transportation  of  Dangerous  Goods 
Regulations,  1  July  1985,  SORy85/77, 
incorporating  the  following  Registration 
Numbers:  SOR/85-314,  SOR/85-585, 
SOR/85-609,  SOR/86-526,  SOR/88- 
635,  SOR/87-335,  SOR/87-186,  SOR/ 
89-39,  SOR/89-294,  SOR/90-847.  SOR/ 
91-711,  SOR/91-712,  SOR/92-447, 
SOR/92-600,  SOR/93-203,  SOR/93- 
274,  SOR/93-525,  SOR/94-146  and 
SOR/94-264”. 


i.  Under  United  Nations,  for  the  entiy 
"UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Sixth 
Revised  Edition  (1989)”  the  wording 
“Sixth  Revised  Edition  (1989)”  would 
be  revised  to  read  "Eighth  Revised 
Edition  (1993)”. 

j.  Under  United  Nations,  for  the  entry 
“UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Tests 
and  Criteria”,  in  column  2,  the 
references  "173.124;”  "173.128;” 
“173.166;”  and  "173.185”  would  be 
added  in  appropriate  numerical  order. 

4.  In  §  171.8,  the  following  definitions 
would  be  added  or  revised,  as  indicated, 
in  appropriate  alphabetical  order  to  read 
as  follows: 

§  171.8  Definitions  and  abbreviations. 

lAdd:l 

***** 

Asphyxiant  gas  means  a  gas  which 
dilutes  or  replaces  oxygen  normally  in 
the  atmosphere. 

***** 

Gas  means  a  material  which,  at  a 
standard  pressure  of  101.3  kPa  (14.7 
psi),  has  a  vapor  pressure  greater  than 
300  kPa  (43.5  psi)  at  50  "C  (122  °F)  or 
is  completely  gaseous  at  20  ®C  (68  ®F). 
***** 

Siftproof  packaging  means  a 
packaging  impermeable  to  dry  contents, 
including  fine  solid  material  produced 
during  transportation. 

***** 

(Revise:) 

***** 

Box  means  a  packaging  with  complete 
rectangular  or  polygonal  faces,  made  of 
metal,  wood,  plywood,  reconstituted 
wood,  fiberboard,  plastic,  or  other 
suitable  material.  Small  holes  for 
purposes  such  as  ease  of  handling  or 
opening,  or  to  meet  classification 
requirements,  are  permitted  as  long  as 
they  do  not  compromise  the  integrity  of 
the  packaging  during  transportation. 


and  are  not  otherwise  prohibited  in  this 
subchapter. 

***** 

Liquid  means  a  material,  other  than  an 
elevated  temperature  material,  with  a 
melting  point  or  initial  melting  point  of 
20  ®C  (68  °F)  or  lower  at  a  standard 
pressure  of  101.3  kPa  (14.7  psi).  A 
viscous  material  for  which  a  specific 
melting  point  cannot  be  determined 
must  be  subjected  to  the  procedures 
specified  in  ASTM  D  4359-90 
"Standard  Test  Method  for  Determining 
Whether  a  Material  is  Liquid  or  Solid” 
***** 

Over  pack,  except  as  provided  in 
subpart  K  of  part  178  of  this  subchapter, 
means  an  enclosure  that  is  used  by  a 
single  consignor  to  provide  protection 
or  convenience  in  handling  of  a  package 
or  to  consolidate  two  or  more  packages. 
Overpack  does  not  include  a  transport 
vehicle,  freight  container,  or  aircraft 
unit  load  device.  Examples  of  overpacks 
are  one  or  more  packages: 

(1)  Placed  or  stacked  onto  a  load 
board  such  as  a  pallet  and  secured  by 
strapping,  shrink  wrapping,  stretch 
wrapping,  or  other  suitable  means;  or 

(2)  Placed  in  a  protective  outer 
packaging  such  as  a  box  or  crate. 
***** 

Solid  means  a  material  which  is  not 
a  gas  or  a  liquid. 

***** 

UN  standard  packaging  means  a 
packaging  conforming  to  standards  in 
the  UN  Recommendations  on  the 
Transport  of  Dangerous  Goods. 

***** 

§171.11  [Amended] 

5.  In  §  171.11,  in  the  last  sentence  ot 
paragraph  (d)(5),  the  wording  "Poison” 
would  be  revised  to  read  “  ‘Poison’  or 
‘Toxic’  ”, 

§171.12  [Amended] 

6.  In  §  171.12,  the  following  changes 
would  be  made: 

a.  In  paragraph  (b)  introductory  text, 
in  the  second  sentence,  the  wording 
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“stowed  and  segregated,  and  certified  in 
accordance  with  the  IMDG  Code”  would 
be  revised  to  read  “stowed  and 
segregated,  and  certified  (including  a 
container  packing  certification,  if 
applicable)  in  accordance  with  the 
IMDG  Code”. 

b.  In  the  first  sentence  of  paragraph  (c) 
introductory  text,  the  wording  “being 
imported  into  or  exported  from  the 
United  States  or”  would  be  removed. 

§171.14  [Amended] 

7.  In  §  171.14,  paragraph  (c)(3)  would 
be  removed. 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  ANO 
TRAINING  REQUIREMENTS 

8.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 
1805, 1808;  49  CFR  part  1,  unless  otherwise 
noted. 

9.  In  §  172.101,  paragraphs  (c)(3), 
(c)(13)  and  (k)(l)  through  (k)(5)  would 
be  revised  and,  in  paragraph  (g),  a  new 
sentence  would  be  added  as  the  last 
sentence  to  read  as  follows: 

§172.101  Purpose  and  use  of  hazardous 
materials  table. 

***** 

(c)  *  *  * 

(3)  The  word  “poison”  or 
“poisonous”  may  be  used 
interchangeably  with  the  word  “toxic” 


when  only  domestic  transportation  is 
involved.  The  abbreviation  “n.o.i.”  or 
“n.o.i.b.n.”  may  be  used 
interchangeably  with  “n.o.s.”. 

***** 

(13)  Self-reactive  materials  and 
organic  peroxides.  Generic  proper 
shipping  names  for  self-reactive 
materials  and  organic  peroxides,  as 
listed  in  Coliunn  2  of  the  Table,  must  be 
selected  based  on  the  material’s 
technical  name  and  concentration,  in 
accordance  with  the  provisions  of 
§§  173.224  or  173.225  of  this 
subchapter,  respectively. 
***** 

(g)  *  *  *  jyjo  label  is  required  for  a 
material  classed  as  a  combustible  liquid 
or  for  a  Class  3  material  that  is  reclassed 
as  a  combustible  liquid. 

***** 

(k)  *  *  * 

(l)  Stowage  category  “A”  means  the 
material  may  be  stowed  “on  deck”  or 
“under  deck”  on  a  passenger  or  cargo 
vessel. 

(2)  Stowage  category  “B”  means — 

(i)  The  material  may  be  stowed  “on 
deck”  or  “under  deck”  on  a  cargo 
vessel: 

(ii)  The  material  may  be  stowed 
“under  deck”  on  a  passenger  vessel 
carrying  not  more  than  25  passengers  or, 
alternatively,  one  passenger  per  each 
three  meters  of  overall  vessel  length, 
whichever  is  larger;  and 

(iii)  “On  deck  only”  on  passenger 
vessels  in  which  the  number  of 
passengers  specified  in  paragraph 
(k)(2)(ii)  of  this  section  is  exceeded. 


(3)  Stowage  category  “C”  means  the 
material  must  be  stowed  “on  deck  only” 
on  a  cargo  vessel  and  on  a  passenger 
vessel. 

(4)  Stowage  category  “D”  means 
material  must  be  stowed  “on  deck  only" 
on  a  cargo  vessel  and  on  a  passenger 
vessel  carrying  a  number  of  passengers 
limited  to  not  more  than  the  larger  of  25 
passengers,  or  one  passenger  per  each 
three  meters  of  overall  vessel  length,  but 
is  prohibited  on  passenger  vessels  in 
which  the  limiting  number  of 
passengers  is  exceeded. 

(5)  Stowage  category  “E”  means 
material  may  be  stowed  “on  deck”  or 
“under  deck”  on  a  cargo  vessel  and  on 
a  passenger  vessel  carrying  a  number  of 
passengers  limited  to  not  more  than  the 
larger  of  25  passengers,  or  one  passenger 
per  each  three  meters  of  overall  vessel 
length,  but  is  prohibited  from  carriage 
on  passenger  vessels  in  which  the 
limiting  number  of  passengers  is 
exceeded. 

***** 

§172.101  [Amended] 

10.  In  addition,  in  §  172.101,  in 
paragraph  (c)(12)(iii),  the  last  sentence 
would  be  removed. 

11.  In  §  172.101,  the  Hazardous 
Materials  Table  would  be  revised  to 
read  as  follows: 

§172.101  Purpose  and  use  of  hazardous 
materials  table. 

***** 
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306, 307  None 
306  None 

166  166 
306  302 

320  316 

320  316 

None  172 

None  202 

150  202 

150  203 

None  201 
150  202 

150  203 

None  201 

None  202 

None  203 

None  201 
150  202 

150  203 

None  201 

None  202 

ISO  203 

None  202 
None  202 
None  212 
None  212 

None  213 

None  201 

None  201 

None  212 

None  201 

None  212 

None  213 

None  212 

None  21 1 

None  201 
None  202 
153  203 

None  21 1 
None  212 

153  213 

154  202 

154  203 

1  i  1 

24.  Bl.TI  . 

24,  BI.NII.TI  ... 

T8.T31  . 

T8.  T31  . 

B1.  T7.  T30 . 

T8.T31  . 

T8,T31  . 

B1.T8.T31 . 

T8,T31  . 

T8.T31  . - . 

B1.T7.  T30 . 

T8.T31  . 

T8.  T31  . 

B1,  T8.  T31 . 

T8 . 

A2,  A3,  B48,  N34 

A2.  A3,  N34 . 

A6.  A7,  A8.  A19. 
A20. 

A2,  A3 . 

A19  . 

A19,  N34,  N40 . 

A4.  T42  . 

B2.  T8.  T27 . 

T8 . 

NONFLAMMABLE  GAS  . 
NONFLAMMABLE  GAS  . 

ik>NF~LAMMABLE  GAS  . 
NONFLAMMABLE  GAS. 
OXIDIZER. 

NONFLAMMABLE  GAS. 
OXIDIZER. 

FUMMABLE  LIQUID. 
POISON,  CORROSIVE. 
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12.  In  Appendix  B  to  §  172.101,  two 
notes  would  be  added  to  the  notes 
preceding  the  List  of  Marine  Pollutants 
to  read  as  follows: 

Appendix  B  to  §172.101 — List  of  Marine 
Pollutants 

***** 

4.  If  a  material  not  listed  in  this  appendix 
meets  the  criteria  for  a  marine  pollutant,  as 
provided  in  the  General  Introduction  of  the 
IMDG  Code,  Guidelines  for  the  Identification 
of  Harmful  Substances  in  Packaged  Form,  the 
material  may  be  transported  as  a  marine 
pollutant  in  accordance  with  the  applicable 
requirements  of  this  subchapter. 

5.  If  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  a  material  listed  in  this  appendix 
which  does  not  meet  the  criteria  for  a  marine 
pollutant,  as  provided  in  the  General 
introduction  of  the  IMDG  Codq,  Guidelines 
for  the  Identihcation  of  Harmful  Substances 
in  Packaged  Form,  is  excepted  from  the 
requirements  of  this  subchapter  as  a  marine 
pollutant. 

***** 

13.  In  addition,  in  Appendix  B  to 

§  172.101,  the  List  of  Marine  Pollutants 
would  be  amended  by  removing  the  entry 
“Ammonium  arsenate”  and  adding  the 
following  materials  to  the  List  of  Marine 
Pollutants  in  appropriate  alphabetical  order: 

Appendix  B  to  §1 72.101 — List  of  Marine 
Pollutants 

***** 


S.M.P. 


(ADD] 

0) 


Marine  pollutant 


(2) 


Acetal 

Alkyl  (C12-Cl4)cfimethylamine 
Alkyl  (C7-C9)nitrates 
rvAmylbenzene 
Berxxnyl 


Bromoacetone 
1-6utanethiol 
n-Butyl  butyrate 


Carbendazim 


Chloroacetone,  stabilized 
2-Chloro-6-nitrotoluene 
alpha-ChloroprDpylene 
Copper  arsenate 

PP  Cop^  chloride  (solution) 

Copper  metal  powder 
Cup^  sulfate 

PP  1,5,9-Cyclododecatriene 

Decyloxytetrahydrothiophene  dioxide 
Diethyttr^enes  (mixed  isomers) 
Diiso^opylnaphthalene 
Dimethyl  glyoxal  (butanedione) 
Dimett^  sulphide 
4,4“-Diamin<x*)henylmethane 

1 ,4-Oi-tert-but^nzene 
Dinoseb  acetate 

Dodecyl  diphenyl  oxide  disulphonate 

Dodecyl  hydroxypropyt  sulfide 

1-Oodecyiamine 

Epibronrxihydnn 

Epichlorofr^rin 

Estenvaierate 


Ethyl  mercaptan 
1  -Ethyl-2-methylbenzene 
2-Ethylhexyl  nitrate 


S.M.P. 


Marine  pollutant 


Fenbutatin  oxide 

n-Heptylberizene 

n-Hexylbenzene 

Iron  oxide,  spent 

Isobenzan 

Isobutyl  propionate 

Isobutyl  isobutyrate 

Isobutyl  butyrate 

Isobutytberuene 

Isopropyttoluene 

1  -Meth^2-€thylbenzene 

3-Methylpyradine 

Monorritrobenzerte  (nitro  benzene) 

Nitrotoluenes  (o-:  n>-:  p-) 

deylamine 

n-Pentylbenzene 

d-Pherx)thrin 

Propachlor 

rvPropylbenzene 

Propar>ethiols 

Quizalofop 

Quizalofop-p-ethyl 

Tetrachlorvinphos 

Tetramethrin 

T etramethylbenzenes 

Triisopropi^ed  phenyl  phosphates 

1 .2.3- T  rimethylbenzene 

1 .2.4- T  rimethylbenzene 

1 .3.5- Trimethylbenzene 


14.  In  §  172.102,  in  paragraph  (c)(1). 
Special  Provision  41  would  be  removed. 
Special  Provision  16  would  be  revised, 
and  Special  Provisions  23  (Note:  Since 
Special  Provision  23  was  already  added 
at  59  FR  28493,  this  proposed  23  will 
he  renumbered  38  in  the  final  rule),  24, 
26,  32,  34,  35,  36,  37,  39,  40,  43,  44,  45, 
46,  47,  48, 49,  50,  51  would  be  added 
and  in  paragraph  (c)(2).  Special 
Provision  A3 3  would  be  removed,  to 
read  as  follows: 

§  172.102  Special  provisions. 
***** 

(c)*  •  * 

(1)‘  *  * 

*  *  *  *  * 

16  This  description  applies  to 
smokeless  powder  and  other  solid 
propellants  that  are  used  as  powder  for 
small  arms  and  have  been  classed  as 
Division  1.3  and  4.1  in  accordance  with 
§  173.56  of  this  subchapter. 
***** 

23  This  material  may  be  transported 
under  the  provisions  of  Division  4.1 
only  if  it  is  so  packed  that  the 
percentage  of  fluent  will  not  fall  below 
that  stated  in  the  shipping  description  at 
any  time  during  transport. 

24  Alcoholic  beverages  containing 
more  than  70  percent  alcohol  by  volume 
must  be  transported  as  materials  in 
Packing  Group  n.  Alcoholic  beverages 
containing  more  than  24  percent  but  not 
more  than  70  percent  alcohol  by  volume 


must  be  transported  as  materials  in 
Packing  Group  ID. 

***** 

26  This  entry  does  not  include 
ammonium  permanganate,  the  transport 
of  which  is  prohibited  except  when 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

***** 

32  These  beads  are  made  from 
polystyrene,  poly(methyl  methacrylate) 
or  other  polymeric  material. 

***** 

34  The  commercial  grade  of  calcium 
nitrate  fertilizer,  when  consisting 
mainly  of  a  double  salt  (calcium  nitrate 
and  ammonium  nitrate)  containing  not 
more  than  10  percent  ammonium  nitrate 
and  at  least  12  percent  water  of 
crystallization,  is  not  subject  to  the 
requirements  of  this  subchapter. 

35  The  gas  must  be  at  a  pressure 
corresponding  to  an  ambient 
atmospheric  pressure  at  the  time  the 
containment  system  is  closed  and  not  to 
exceed  105  kPa  absolute  (15.22  psig). 

The  gas  must  be  contained  in 
hermetically  sealed  glass  or  metal  inner 
packagings  and  with  a  maximum  net 
quantity  per  package  of  5  liters  (1 
gallon)  or,  in  the  case  of  a  toxic  gas,  a 
maximum  net  quantity  per  package  of  1 
liter  (0.3  gallons). 

36  The  maximum  net  quantity  per 
package  is  5  liters  (1  gallon)  or  5  kg  (11 
pounds). 

37  Unless  it  can  be  demonstrated  by 
testing  that  the  sensitivity  of  the 
substance  in  its  frozen  state  is  no  greater 
than  in  its  liquid  state,  the  substance 
must  remain  liquid  during  normal 
transport  conditions.  It  must  not  freeze 
at  temperatures  above  -15'’G  (5®F). 

39  This  substance  may  be  carried 
under  provisions  other  than  those  of 
Class  1  only  if  it  is  so  packed  that  the 
percentage  of  water  will  not  fall  below 
that  stated  at  any  time  during  transport. 
When  phlegmatized  with  water  and 
inorganic  inert  material,  the  content  of 
drea  nitrate  must  not  exceed  75  percent 
by  mass  and  the  mixture  should  not  be 
capable  of  being  detonated  by  test  l(a)(i) 
or  test  1(a)  (ii)  in  the  UN 
Recommendations  Tests  and  Criteria. 

40  Polyester  resin  kits  consist  of  two 
components:  a  base  material  (Class  3, 
Packing  Group  II  or  III)  and  an  activator 
(organic  peroxide),  each  separately 
packed  in  an  inner  packaging.  The 
organic  peroxide  must  be  type  D,  E,  or 
F,  not  requiring  temperature  control, 
and  be  limited  to  a  quantity  of  125  mi 
(4.22  ounces)  per  inner  packaging  if 
liquid,  and  500  g  (1  poimd)  if  solid.  The 
components  may  be  placed  in  the  same 
outer  packaging  provided  they  will  not 
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interact  dangerously  in  the  event  of 
leakage.  Packing  group  will  be  II  or  III, 
according  to  the  criteria  for  Class  3, 
applied  to  the  base  material. 

***** 

43  The  nitrogen  content  of  the 
nitrocellulose  must  not  exceed  11.5 
percent.  Each  single  filter  sheet  must  be 
packed  between  sheets  of  glazed  paper. 
The  portion  of  glazed  paper  between  the 
filter  sheets  must  not  ^  less  than  65 
percent,  by  mass.  The  membrane  filters/ 
paper  arrangement  must  not  be  liable  to 
propagate  a  detonation  as  tested  by  one 
of  the  tests  described  in  the  UN 
Recommendations,  Tests  and  Criteria. 
Part  I,  Test  series  1  (a). 

44  The  formulation  must  be 
prepared  so  that  it  remains 
homogeneous  and  does  not  separate 
during  transport.  Formulations  with  low 
nitrocellulose  contents  and  neither 
showing  dangerous  properties  when 
tested  for  their  ability  to  detonate, 
deflagrate  or  explode  when  heated 
under  defined  confinement  by  the 
appropriate  test  methods  and  criteria  in 
the  UN  Recommendations.  Tests  and 
Criteria,  nor  being  a  flammable  solid 
when  tested  in  accordance  with 
Appendix  E  to  Part  173  of  this 
sul^apter  (chips,  if  necessary,  crushed 
and  sieved  to  a  particle  size  of  less  than 
1.25  mm)  are  not  sublet  to  this 
subchapter. 

45  Temperature  should  be 
maintained  between  IB^C  (64.4®F)  and 
40°C  (104°F).  Tanks  containing 
solidified  methacrylic  acid  must  not  be 
reheated  during  transport. 

46  This  material  must  be  packed  in 
accordance  with  packing  method  OP6B 
(see  §  173.225  of  this  subchapter). 
Ehiring  transport,  it  must  be  protected 
from  direct  sunshine  and  stored  (or 
kept)  in  a  cool  and  well-ventilated 
place,  away  from  all  sources  of  heat. 

47  Mixtmes  of  solids  which  are  not 
subject  to  this  subchapter  and 
flammable  liquids  may  be  transported 
under  this  entry  without  first  applying 
the  classification  criteria  of  Division  4.1, 
provided  there  is  no  &ee  liquid  visible 
at  the  time  the  material  is  loaded  or  at 
the  time  the  packaging  or  transport  unit 
is  closed.  Each  packaging  must 
correspond  to  a  design  type  that  has 
passed  a  leakproofiiess  test  at  the 
Packing  Group  n  level. 

48  Mixtures  of  solids  which  are  not 
subject  to  this  subchapter  and  toxic 
liquids  may  be  transported  under  this 
entry  without  first  applying  the 
classification  criteria  of  Division  6.1, 
provided  there  is  no  firee  liquid  visible 
at  the  time  the  material  is  loaded  or  at 
the  time  the  packaging  or  transport  unit 
is  closed.  Each  packaging  must 


correspond  to  a  design  type  that  has 
passed  a  leakproofiiess  test  at  the 
Packing  Group  II  level.  This  entry  may 
not  be  used  for  solids  containing  a 
Packing  Group  I  liquid. 

49  Mixtures  of  solids  which  are  not 
subject  to  this  subchapter  and  corrosive 
liquids  may  be  transported  under  this 
entry  without  first  applying  the 
classification  criteria  of  Class  8, 
provided  there  is  no  free  liquid  visible 
at  the  time  the  material  is  loaded  or  at 
the  time  the  packaging  or  transport  unit 
is  closed.  Each  pa<^aging  must 
correspond  to  a  design  type  that  has 
passed  a  leakproofiiess  test  at  the 
Packing  Group  II  level. 

50  Cases,  cartridge,  empty  with 
primer  which  are  made  of  metallic 
casings  and  meeting  the  classification 
criteria  of  Division  1.4  are  not  regulated 
for  domestic  transportation. 

51  This  description  applies  to  items 
previously  described  as  “Toy  propellant 
devices.  Class  C”  and  includes 
reloadable  kits. 

***** 

15.  In  §  172.203,  the  list  of  shipping 
names  in  paragraph  (k)(3)  would  be 
revised  and  a  new  paragraph  (o)  would 
be  added  to  read  as  follows: 

§  172.203  Additionat  description 
requirements. 

***** 

(k)*  *  * 

(3)*  *  * 

Alcoholates  solution,  n.o.s.,  in  alcohol 
Alcohols,  toxic,  n.as. 

Aldehydes,  toxic,  n.o.s. 

Alkali  metal  alcoholates,  self-beating, 
corrosive,  n.o.s. 

Alkaline  earth  metal  alcoholates,  n.o.s. 
Amines,  liquid,  corrosive,  flammable,  n.o.s. 
or  Polyamines,  liquid,  corrosive, 
flammable,  n.o.s. 

Amines,  liquid,  flammable,  corrosive,  n.o.s. 
or  Polyamines,  liquid,  flammable, 
corrosive,  nx).s. 

Articles,  explosive,  n.o.s. 

Caustic  alkali  liquids,  n.o.s. 

Charges,  propelling 
Chloroformates,  toxic,  corrosive,  n.o.s. 
Combustible  liquid,  n.o.s. 

Components,  explosive  train,  n.o.s. 
Compounds,  tree  or  weed  killing,  liquid, 
flammable,  corrosive,  toxic 
Compounds,  cleaning  liquid,  corrosive, 
flammable,  toxic 

Compressed  or  Liquefied  gases,  toxic, 
flammable,  n.o.s. 

Compressed  or  Liquefied  gases,  flammable, 
n.o.s. 

Compressed  or  Liquefied  gases,  n.o.s. 
Compressed  or  Liquefied  gases,  toxic,  n.as. 
Compressed  or  Liquefied  gases,  oxidizing, 
n.o.s. 

Contrivances,  water-activated 
Corrosive,  liquid,  acidic,  inorganic  or 
organic,  n.o.s. 

Corrosive,  liquid,  basic,  inorganic  or  organic, 
n.o.s. 


Corrosive  liquids,  flammable.  n.o.s. 

Corrosive  liquids,  n.o.s. 

Corrosive  liquids,  oxidizing,  n.o.s. 

Corrosive  liquids,  toxk,  n,o.s. 

Corrosive  liquids,  water-reactive,  n.o.s. 

Corrosive,  solid,  acidic,  inorganic  or  organic, 
n.o.s. 

Corrosive,  solid,  basic,  inoaganic  or  organic, 
n.o.s. 

Corrosive  solids,  flammable,  n.o.s. 

Corrosive  solids,  n.o.s. 

Corrosive  solids,  oxidizing,  n.o.s. 

Corrosive  solids,  self  heating.  n.o.s. 

Corrosive  solids,  toxic,  n.o.s. 

Corrosive  solids,  water-reactive,  n.o.s. 

Disinfectants,  liquid,  toxic,  n.o.s. 

Disinfectants,  solids,  toxic,  n.o.s. 

Disinfectants,  liquid,  corrosive,  n.o.s. 

Dispersant  gas,  n.o.s. 

Dyes,  liquid,  toxic.  n.o.s.  or  Dye 

intermediates,  liquid,  toxic,  n.o.s. 

Dyes,  liquid,  corrosive,  n.o.s.  or  Dye 

intermediates,  liquid,  corrosive,  n.o.s. 

Dyes,  solid,  toxic,  n.o.s.  or  Dye  intermediates, 
solid,  toxic,  n.o.s. 

Dyes,  solid,  corrosive,  n.o.s.  or  Dye 

intermediates,  solid,  corrosive,  n.o.s. 

Environmentally  hazardous  substances, 
liquid  or  solid,  n.o.s. 

Flammable  gases,  solid,  corrosive,  n.as. 

Flammable  liquids,  corrosive,  n.o.s. 

Flammable  liquids,  n.o.s. 

Flammable  liquid,  toxic,  corrosive,  n.o.s. 

Flammable  liquids,  toxic,  n.o.s. 

Flammable  solids,  corrosive,  organic  or 
inorganic,  n.o.s. 

Flammable  solids,  organic,  molten,  nxxs. 

Flammable  solids,  organic  or  inorganic,  n.o.s. 

Flammable  solids,  toxic,  organic  or  inorganic, 
n.o.s. 

Halogenated  irritating  liquids,  n.o.s. 

Hazardous  waste,  liquid  or  solid.  nx).s. 

Infectious  substances,  affecting  animals 

Infectious  substances,  affecting  hmnans 

Insecticide  gases,  n.o.s. 

Insecticide  gases,  toxic,  n.o.s. 

Isocyanates,  toxic,  flammable,  n.o.s.  or 

Isocyanates  solutions,  toxic,  flammable, 
n.o.s. 

Isocyanates,  flammable,  toxic,  n.as.  or 
Isocyanates  solutions,  flammable,  toxic, 
n.o.s. 

Medicine,  liquid,  flammable,  toxic.  n.o.$. 

Medicines,  liquid,  toxic,  n.as. 

Medicine,  solid,  toxic.  n.o.s. 

Metal  powder,  self-heating,  n.o.s. 

Metal  salts  of  organic  compounds, 
flammable,  n.o.s. 

Metal  powders,  flammable,  n.o.s. 

Metallic  substance,  water-reactive,  n.as. 

Metallic  substance,  water-reactive,  self¬ 
heating,  n.o.s. 

Nitriles,  toxic,  flammable,  n.o.s. 

Nitriles,  flanunable,  toxic,  n.o.s. 

Nitriles,  toxic,  n.o.s. 

Organic  peroxide  type  B.  liquid 

Organic  peroxide  type  B,  liquid,  temperature 
controlled 

Organic  peroxide  type  B,  solid 

Organic  peroxide  type  B,  solid,  temperature 
controlled 

Organic  peroxide  type  C.  liquid 

Organic  peroxide  type  C,  liquid,  temperature 
controlled 

Organic  peroxide  type  C,  solid 

Organic  peroxide  type  C,  solid,  temperature 
controlled 
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Organic  p>eroxide  type  D,  liquid 
Organic  peroxide  type  D,  liquid,  temperature 
;  ,  controlled 

Organic  peroxide  type  D,  solid 
Organic  peroxide  type  D,  solid,  temperature, 
controlled 

Organic  peroxide  type  E,  liquid 
Organic  peroxide  type  E,  liquid,  temperature 
controlled 

Organic  peroxide  type  E,  solid 
Oi^nic  peroxide  type  E,  solid,  temperature 
controlled 

Organic  peroxide  type  F,  liquid 
Organic  peroxide  type  F,  liquid,  temperature 
controlled 

Organic  peroxide  type  F,  solid 
Organic  peroxide  type  F,  solid,  temperature 
controlled 

Organometallic  compound  dispersion,  water- 
reactive,  flammable,  n.o.s. 

Organometallic  compound  solution,  water- 
reactive,  flammable,  n.o.s. 

Organometallic  compound,  toxic,  n.o.s. 

Other  regulated  substances,  liquid,  n.o.s. 

Other  regulated  substances,  solid,  n.o.s. 
Oxidizing  solid,  n.o.s. 

Oxidizing  solid,  corrosive,  n.o.s. 

Oxidizing  solid,  flammable,  n.o.s. 

Oxidizing  solid,  self-heating,  n.o.s. 

Oxidizing  solid,  toxic,  n.o.s. 

Oxidizing  solid,  water-reactive,  n.o.s. 
Oxidizing  liquid,  n.o.s. 

Oxidizing  liquid,  corrosive,  n.o.s. 

Oxidizing  liquid,  toxic,  n.o.s. 

Pesticides,  liquid,  toxic,  flatrunable,  n.o.s. 
Pesticides,  liquid,  toxic,  n.o.s. 

Pesticides,  liquid,  flarrunable,  toxic,  n.o.s. 
Pesticides,  solid,  toxic,  n.o.s. 

Propellant,  liquid 
Propellant,  solid 

Pyrophoric  liquids,  organic  or  inorganic, 
n.o.s. 

Pyrophoric  metals,  n.o.s.  or  Pyrophoric 
alloys,  n.o.s. 

Pyrophoric  organometallic  compound,  n.o.s. 
P)Tophoric  solids,  organic  or  inorganic,  ruo.s. 
Refrigerant  gases,  n.o.s. 

Samples,  explosive  (other  than  initiating 
explosives) 

Self-heating  liquid,  corrosive,  inorganic, 
n.o.s. 

Self-heating  liquid,  corrosive,  organic,  n.o.s.  . 
Self-heating  liquid,  inorganic,  n.o.s. 
Self-heating  liquid,  organic,  n.o.s. 

Self-heating  liquid,  toxic,  inorganic,  n.o.s. 
Self-heating  liquid,  toxic,  organic,  n.o.s. 
Self-heating  solid,  corrosive,  inorganic,  n.o.s. 
Self-heating  solid,  corrosive,  organic,  n.o.s. 
Self-heating  aolid,  organic  or  inorganic,  n.o.s. 
Self-heating  solid,  oxidizing,  n.o.s. 
Self-heating  solid,  toxic,  organic  or  inorganic, 
n.o.s. 

Self-reactive  liquid  type  B 
Self-reactive  liquid  type  B,  temperature 
controlled 

Self-reactive  liquid  type  C 
Self-reactive  liquid  type  C,  temperature 
controlled 

Self-reactive  liquid  type  D 
Self-reactive  liquid  type  D,  temperature 
controlled 

Self-reactive  liquid  type  E 
Self-reactive  liquid  type  E,  temperature 
controlled 

Self-reactive  liquid  type  F 
Self-reactive  liquid  type  F,  temperature 
controlled 


Self-reactive  solid  type  B 
Self-reactive  solid  type  B,  temperature  , 
controlled 

Self-reactive  solid  type  C 
Self-reactive  solid  type  C,  temperature 
controlled 

Self-reactive  solid  type  D 
Self-reactive  solid  type  D,  temperature 
controlled 

Self-reactive  solid  type  E 
Self-reactive  solid  type  E,  temperature 
controlled 

Self-reactive  solid  ty’pe  F 
Self-reactive  solid  type  F,  temperature 
controlled 

Solids  containing  corrosive  liquid,  n.o.s. 

Solids  containing  flammable  liquid,  n.o.s. 
Solids  containing  toxic  liquid,  n.o.s. 
Substances,  explosive,  n.o.s. 

Substances,  explosive,  very  insensitive 
(substances,  EVI)  n.o.s. 

Tear  gas  substances,  liquid  or  solid,  n.o.s. 
Toxic  liquids,  corrosive,  organic  or  inorganic, 
n.o.s. 

Toxic  liquids,  flammable,  organic  or 
inorganic,  n.o.s. 

Toxic  liquids,  organic  or  inorganic,  n.o.s. 

Toxic  liquids,  oxidizing,  n.o.s. 

Toxic  liquids,  water-reactive,  n.o.s. 

Toxic  solids,  corrosive,  organic  or  inorganic, 
n.o.s. 

Toxic  solids,  flammable,  organic  or 
inorganic,  n.o.s. 

Toxic  solids,  organic  or  inorganic,  n.o.s. 

Toxic  solids,  oxidizing,  n.o.s. 

Toxic  solids,  self-heating,  n.o.s. 

Toxic  solids,  water-reactive,  n.o.s. 
Water-reactive,  liquid,  n.o.s. 

Water-reactive,  liquid,  corrosive,  n.o.s. 
Water-reactive,  liquid,  toxic,  n.o.s. 
Water-reactive,  solid,  n.o.s. 

Water-reactive,  solid,  corrosive,  n.o.s. 
Water-reactive,  solid,  flammable  n.o.s. 
Water-reactive,  solid,  oxidizing,  n.o.s. 
Water-reactive,  solid,  self-heating,  n.o.s. 
Water-reactive,  solid,  toxic,  n.o.s. 
***** 

(o)  Organic  peroxides  and  self- 
reactive  materials.  The  description  on  a 
shipping  paper  for  a  Division  4.1  (self¬ 
reactive)  material  or  a  Division  5.2 
(organic  peroxide)  material  must 
include  ^e  following  additional 
information,  as  appropriate: 

(1)  If  notification  or  competent 
authority  approval  is  required,  the 
shipping  paper  must  contain  a 
statement  of  approval  of  the 
classification  and  conditions  of 
transport. 

(2)  For  Division  4.1  (self-reactive)  and 
Division  5.2  (organic  peroxide) 
materials  that  require  temperature 
control  during  transport.  Ae  control  and 
emergency  temperature  must  be 
included  on  the  shipping  paper. 

(3)  The  word  “SAMPLE”  must  be 
included  in  association  with  the  basic 
description  when  a  sample  of  a  Division 
4.1  (self-reactive)  material  (see 

§  173.224(c)(4)  of  this  subchapter)  or 
Division  5.2  (organic  peroxide)  material 


(see  §  173.225(c)(4)  of  this  subchapter),  is 
offered  for  transportation  or  transported. 

§172.203  [Amended] 

16.  In  addition,  in  §  172.203,  in 
paragraph  (m)(l),  the  wording  '  'I 
“(Poison)”  would  be  revised  to  read  . 

“ ‘Poison’ or ‘Toxic.’ ”. 

§172.204  [Amended] 

17.  In  §  172.204,  in  paragraph  (a)(2), 
the  wording  “packed,  marked  and 
labeled,”  would  be  revised  to  read 
“packed,  marked  and  labeled/ 
placarded,”. 

§  172.320  [Amended] 

18.  In  §  172.320,  in  paragraph  (b),  the 
wording  “or  identifying  information” 
would  be  revised  to  read  “or  identifying 
information,  such  as  a  product  code”. 

19.  In  §  172.400a,  a  new  paragraph  (c) 
would  be  added  to  read  as  follows: 

§  172.400a  Exceptions  from  labeling. 

*  *  *  *  * 

(c)  Notwithstanding  the  provisions  of 
§  172.402(a),  a  subsidiary  hazard  label  is 
not  required  on  a  package  containing  a 
Class  8  (corrosive)  material  which  has  a 
subsidiary  hazard  of  Division  6.1 
(poisonous)  if  the  toxicity  of  the 
material  is  based  solely  on  the  corrosive 
destruction  of  tissue  rather  than 
systemic  poisoning. 

20.  In  §  172.402,  new  paragraphs  (f) 
and  (g)  would  be  added  to  read  as 
follows: 

§  172.402  Additional  labeling  requirements. 

***** 

(f)  Division  2.2  materials.  In  addition 
to  the  label  specified  in  Column  6  of  the 
§  172.101  Table,  each  package  of 
Division  2.2  material  that  also  meets  the 
definition  for  Division  5.1  (oxidizer) 
must  be  labeled  “OXIDI2SR”. 

(g)  Division  2.3  materials.  In  addition 
to  &e  label  specified  in  Column  6  of  the 
§  172.101  Table,  each  package  of 
Division  2.3  material  that  also  meets  the 
definition  for: 

(1)  Division  2.1,  must  be  labeled 
FLAMMABLE  GAS; 

(2)  Division  5.1,  must  be  labeled 
OXIDIZER:  and 

(3)  Class  8,  must  be  labeled 
“CORROSIVE”. 

§  172.402  [Amended] 

21.  In  addition,  in  §  172.402,  the 
following  changes  would  be  made: 

a.  In  paragraph  (a)(2),  in  the  text 
preceding  the  table,  the  wording  “For 
other  than  Class  2  or  Class  1  materials 
(for  subsidiary  labeling  requirements  for 
Class  1  materials  see  paragraph  (e)  of 
this  section)”  would  be  revised  to  read 
“For  other  than  Class  1  or  Class  2 
materials  (for  subsidiary  labeling 
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requirements  for  Class  1  or  Class  2 
materials  see  paragraph  (e)  or 
paragraphs  (f)  and  (g),  respectively,  of 
this  section)”.  ^ ^ 

b.  In  the  paragraph  (a)(2)  table,  in  the 
column  “8”,  for  the  entry  “HI”,  the 
footnote  reference  “**”  would  be 
removed  and  replaced  with  *‘X”,  and 
footnote  **  would  be  removed  and 
reserved. 

c.  In  paragraph  (a)(2),  in  the  footnotes 
following  the  table,  the  footnote 
identified  as  would  be  revised  to 
read  ‘‘If  the  flash  point  of  a  material  is 
at  or  above  38  ‘’C  (100  ‘’F),  required  for 
transport  by  air  or  vessel  only.” 

$172,411  [Amended] 

22.  In  §  172.411,  in  the  third  sentence 
of  paragraph  (d),  the  wording 
‘‘measuring  at  least  12.7  mm  (0.5 
inches)  in  height”  would  be  removed. 

23.  In  §  172.416,  a  new  sentence 
would  be  added  as  the  last  sentence  of 
paragraph  (b)  to  read  as  follows: 

$172,416  POISON  QA8  labeL 
«  *  *  *  * 

(b)*  *  *  The  words ‘‘TOXIC  GAS” 
may  be  used  in  lieu  of  the  words 
‘POISON  GAS”. 

24.  In  §  172.430,  a  new  sentence 
would  be  added  as  the  last  sentence  of 
paragraph  (b)  to  read  as  follows: 

$172,430  PCMSON  label. 
***** 

(b)  *  *  *  The  word  “TOXIC”  may  be 
used  in  lieu  of  the  word  “POISON”. 

25.  In  §  172.540,  a  new  sentence 
would  be  added  to  the  end  of  paragraph 
(b)  to  read  as  follows: 

$172,540  POISON  GAS  placard. 

*  ■  *  *  *  * 

(b)*  *  *  The  words  “TOXIC  GAS” 
may  be  used  in  lieu  of  the  words 
“POISON  GAS”. 

$172,547  [Amended] 

26.  In  §  172.547,  in  paragraph  (b),  the 
wording  “25  mm  (0.98  in<^es)”  would 
be  removed  and  replaced  with  “12  mm 
(0.5  inch)”. 

27.  In  §  172.554,  a  new  sentence 
would  be  added  to  the  end  of  paragraph 
(b)  to  read  as  follows: 

$172,554  POISON  placard. 

"■*  '  *.*'*-*’ 

(b)  *  *  *  The  word  “TOXIC”  may  be 
us^  in  lieu  of  the  word  “POISON”. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

28.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 


Authority:  49  App.  U3.C  1803, 1804,. 

1805, 1806, 1807, 1808, 1817;  49  CFR  part  1, 
unless  otherwise  noted. 

29.  In  §  173.2a,  in  the  paragraph  (b) 
table,  two  notes  would  be  added  at  the 
end  of  the  table  to  read  as  follows: 

$  173.2a  Classification  of  a  material  having 
more  than  one  hazard. 
***** 

(b)*  *  • 

Precedence  of  Hazard  Table 

Note  1:  The  most  stringent  packing  group 
assigned  to  a  hazard  of  the  material  takes 
{Hrecedence  over  other  pecking  groups;  for 
example,  a  material  meeting  Class  3  PG II  and 
Division  6.1  PG  I  (oral  toxicity)  is  classified 
as  Class  3  PG  1. 

Note  2:  A  material  which  meets  the 
definition  of  Qass  8  and  has  an  inhalation 
toxicity  by  dusts  and  mists  which  meets 
criteria  for  Packing  Group  I  specified  in 
$173.133(a)(l)  must  be  class^  as  Division 
6.1  if  the  oral  or  dermal  toxicity  meets 
criteria  for  Packing  Group  I  or  II.  If  the  oral 
or  dermal  toxicity  meets  criteria  for  Packing 
Group  III,  the  material  must  be  classed  as 
Class  8. 

$  173.2a  [Amended] 

30.  In  addition,  in  the  paragraph  (b) 
table,  the  following  changes  would  be 
made: 

a.  At  the  intersection  of  the  line  entry 
“4.2  n”  and  the  column  entry  “8 1 
liquid”,  the  wording  “(*)”  would  be 
revised  to  read  “8”. 

b.  At  the  intersection  of  the  line  entry 
“4.2  n”  and  the  column  entry  “8 II 
liquid”,  the  wording  “(^J”  would  be 
revised  to  read  “4.2”. 

c.  At  the  intersection  of  the  line  entry 
“4.2  n”  and  the  column  entry  “8  ID 
liquid”,  the  wording  “(3)”  would  be 
revised  to  read  “4.2”. 

d.  At  the  intersection  of  the  line  entry 
“4.2  ni”  and  the  column  entry  “8 1 
liquid”,  the  wording  “(3)”  would  be 
revised  to  read  “8”. 

e.  At  the  intersection  of  the  line  entry 
“4.2  III”  and  the  column  entry  “8 II 
liquid”,  the  wording  “(a)**  would  be 
revised  to  read  “8”. 

f.  At  the  intersection  of  the  line  entry 
“4.2  ni”  and  the  column  entry  “8  III 
liquid”,  the  wording  “(3)”  would  be 
revised  to  read  “4.2”. 

31.  In  §  173.9,  a  new  paragraph  (e) 
would  be  added  to  read  as  follows: 

$  173.9  Cars,  truck  bodies,  freight 
containers,  or  trailers  containing  lading 
which  has  been  fumigaled  or  treated  with 
Class  3,  Division  2.1, 213,  or  6.1  materials. 
***** 

(e)  See  §  176.76(i)  of  this  subchapter 
for  requirements  for  fumigated  transport 
units  on  vessels. 


$173.21  [Amended] 

32.  In  §  173.21,  in  the  first  sentence  of 
paragraph  (f)(2),  the  wording  “Columns 
4a  and  4b,”  would  be  revised  to  read 
“Columns  5  and  6,”. 

$173.22  [Amended] 

33.  In  §  173.22,  in  paragraph  (a)(3)(i), 
the  first  word  “The”  would  be  remov^ 
and  replaced  with  the  wording  “Except 
for  the  marking  cm  the  bottom  of  a  metal 
or  plastic  drum  with  a  capacity  over  100 
liters  which  has  been  reconditioned, 
remanufachired  or  otherwise  converted, 
the” . 

34.  In  §  173.24,  paragraph  (d)  would 
be  revised  to  read  as  follows: 

$  173J24  General  requirements  tor 
packagings  and  packages. 

*  '  *  '  *  *  * 

(d)  Specification  packagings  and  UN 
standard  packagings  manufactured 
outside  the  U.S. — (1)  Specification 
packapngs-  A  specification  packaging, 
including  a  UN  standard  pa^aging 
manufactured  in  the  United  States,  must 
conform  in  all  details  to  the  applicable 
specification  or  standard  in  part  178  or 
179  of  this  subchapter. 

(2)  UN  standard  packagings 
manufactured  outside  the  United  States. 
A  UN  standard  packaging  manufactured 
outside  the  United  States,  in  accordance 
with  national  or  international 
regulations  based  on  the  UN 
Recommendations  on  the  Transport  of 
Dangerous  Goods,  may  be  imported  and 
used  as  an  authorized  packa^ng  under 
the  provisions  of  paragraph  (c)(1)  of  this 
section,  subject  to  the  following 
conditions  and  limitations: 

(i)  The  packaging  fully  conforms  to 
applicable  provisions  in  the  UN 
Recommendations  on  the  Transport  of 
Dangerous  Goods  and  the  requirements 
of  this  subpart,  including  reuse 
provisions; 

(ii)  The  packaging  is  capable  of 
passing  the  prescribed  tests  in  part  178 
of  this  subchapter  applicable  to  that 
standard;  and 

(iii)  The  competent  authority  of  the 
country  of  manufacture  provides 
reciprocal  treatment  for  UN  standard 
paclugings  manufactured  in  the  U.S. 

***** 

$173J24  [Amended] 

35.  In  addition,  in  §  173.24,  in 
paragraph  (e)(4)(ii),  the  wording 
“flammable  or  poisonous  gases;”  would 
be  revised  to  read  “flammable, 
poisonous,  or  asphyxiant  gases;”. 

36.  In  §  173.25,  paragraph  (a) 
introductory  text  would  be  revised  and 
a  new  paragraph  (b)  would  be  added  to 
read  as  follows: 
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Maxi¬ 
mum  ca¬ 
pacity 
not  over 

Minimum  thickness  of  packaging 
material 

Metal  drum  or 
jerrican 

Rastic  drum  or 
jerrican 

450  L  ... 

1.77  mm  (0.070 
irx^h). 

5.0  mm  (0.197 
inch) 

'  Metal  drums  or  jerricans  constructed  with  a 
minimum  thickness  of  0.8  mm  (0.03  inch) 
body  and  1.1  mm  (0.043  inch)  heeds  are  au- 
thonzed. 

***** 

(7)  Notwithstanding  the  provisions  of 
paragraph  (b)(2)  of  this  section,  a 
packaging  otherwise  authorized  for 
reuse  may  be  reused  without  being 
subjected  to  the  leakproofiiess  test  with 
air  provided  the  packaging: 

(ij  Is  refilled  with  a  material 
compatible  with  the  previous  Lading; 

(ii)  Is  offered  for  transportation  or 
transported  by  a  private  carrier,  contract 
carrier,  or  by  a  common  carrier  in  a 
transport  vehicle  or  freight  container  < 
used  exclusively  for  such  service, 
within  a  distribution  chain  controlled 
by  the  offeror;  and 

(iii)  Is  constructed  of  stainless  steel, 
monel  or  nickel  with  a  thickness  not 
less  than  One  and  one-half  times  the 
nominal  thickness  prescribed  in 
paragraph  (b)(4)  of  this  section  or.  if 
constructed  of  another  material  or 
thickness,  is  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  for  reuse  without  retesting  in 
accordance  with  the  pirovisions  of  this 
paragraph. 

(c)*  *  * 

(4)  The  markings  applied  by  the 
reconditioner  may  be  different  from 
those  applied  by  the  manufacturer  at  the 
time  of  original  manufacture,  but  may 
not  identify  a  greater  performance 
capability  than  that  for  which  the 
original  design  type  had  bem  tested  (for 
example,  the  reconditioner  may  mark  a 
drum  ^^duch  was  originally  mariced  as 
IAI/Yl.8  as  IAI/Yl.2  or  lAl/Zl.8). 
***** 

§173.28  [Anwndedl 

38.  In  addition,  in  §  173.28(c)(3),  in 
the  first  sentence,  the  reference 
“§  178.503(c)”  would  be  revised  to  read 
“§  178.503(c)  and  (d)”. 


blasting,  detonator  assemblies  for 
blasting  and  primers,  cap-type,  are 
includ^,  even  though  they  do  not 
contain  primary  explosives.”  would  be 
added  at  the  end  of  the  entry  following 
the  wording  “features.”. 

b.  In  the  ufth  and  sixth  entries,  the 
wording  “,  gel”  would  be  added 
immediately  following  the  wording 
“flammable  liquid”  and  immediately 
preceding  the  wording  “or  hypergolic 
liquid”. 

41.  In  §  173.59,  the  following 
definitions  would  be  added  in 
appropriate  alphabetical  order  to  read  as 
follows; 

§  1 73.59  Descriptions  of  terms  for 
expiosives. 

***** 

Charges,  propelling  for  cannon. 
Articles  consisting  of  a  propellant 
charge  in  any  ph)rsical  form,  with  or 
without  a  casing,  for  use  in  a  cannon. 

***** 

Propellant,  liquid.  Substances 
consisting  of  a  deflagrating  liquid 
explosive,  used  for  propulsion. 

Propellant,  solid.  Substances 
consisting  of  a  deflagrating  solid 
explosive,  used  for  propulsion. 
***** 

§173.59  [Amended] 

42.  In  addition,  in  §  173.59,  the 
following  changes  would  be  made: 

a.  For  the  description  “C/ia/ges, 
propelling”,  the  wording  “or  for 
reducing  drag  for  projectiles”  would  be 
added  immediately  following  “in 
cannon  or”. 

b.  For  the  description  "Powder, 
smokeless”,  in  the  first  sentence,  the 
word  “generally”  would  be  removed, 
and  the  wording  “and  charges 
propelling  for  cannon"  would  be  added 
at  the  end  of  the  last  sentence, 
immediately  following  the  wording 
"charges,  propelling”. 

c.  For  the  description  "Propellants”, 
the  wording  “or  for  reducing  the  drag  of 
projectiles”  would  be  added  at  the  end 
of  the  sentence  inunediately  following 
the  word  “propulsion”. 

43.  In  §  173.60,  paragraph  (b)(15) 
would  be  added  to  read  as  follows; 


§  173.25  Authorized  packages  and 
overpacks. 

(a)  Authorized  packages  containing 
hazardous  materials  may  be  offered  for 
transportation  in  an  overpack  as  defined 
in  §  171.8  of  this  subchapter,  if  all  of  the  ' 
following  conditions  are  met: 
***** 

(b)  Shrink-wrapped  or  stretch- 
wrapped  trays  may  be  used  as  outer 
packagings  for  inner  packagings 
prepared  in  accordance  with  the  limited 
quantity  provisions  or  consumer 
commodity  provisions  of  this 
subchapter,  provided  that  the  complete 
package  is  capable  of  meeting 
performance  standards  at  the  Packing 
Group  in  performance  level.  Each 
package  may  not  exceed  20  kg  (44  lbs) 
gross  weight. 

***** 

37.  In  §  173.28,  paragraph  (bKl) 
would  be  amended  by  adding  a  new 
first  sentence,  paragraph  (b)(4)  would  be 
revised  and  new  paragraphs  (bK7)  and 

(c)(4)  would  be  added  to  read  as  follows; 

§  173.28  Reuse,  reconditioning  and 
remanufacture  of  packagings. 
***** 

(b)*  •  * 

(1)  Before  reuse,  a  packaging  must  be 
examined  and  determined  to  be  capable 
of  withstanding  the  performance  tests 
specified  in  subpart  M  of  Part  178  of 
this  subchapter.  *  *  * 
***** 

(4)  Metal  and  plastic  drums  and 
jerricans  used  as  single  packagings  or 
the  outer  packagings  of  composite  ^ 
packagings  are  authorized  fm  reuse  only 
when  they  are  marked  in  a  permanent 
manner  (e.g.,  embossed)  in  millimeters 
with  the  nominal  or  minimum  thickness 
of  the  packaging  material,  as  required  by 
§  178.503(a)(9)  of  this  sulx:hapter,  and 
conform  to  the  following  minimum 
thidoiess  criteria: 


Maxi¬ 
mum  ca¬ 
pacity 
not  over 

Minimum  thickness  of  piackaging 

1  material 

Metal  drum  or 
jerrican 

^  Plastic  drum  or 
jerrican 

20L . 

0.63  mm  (0.025 

1.1  mm  (0.043 

ifKh). 

inch) 

30L . 

0.73  mm  (0.029 

1.1  mm  (0.043 

inch). 

irtch) 

40  L . 

0.73  mm  (0.029 

1.8  mm  (0.071 

inch). 

inch) 

60L  . 

0.92  mm  (0.036 

1.8  mm  (0.071 

inch). 

irKh) 

120  L  ... 

0.92  mm  (0.036 

2.2  mm  (0.087 

inch). 

inch) 

220  L  ... 

0.92  mm  (0.036 

2J2  mm  (0.087 

inch)’. 

inch) 

§  173.33  [Amended] 

39.  In  §  173.33,  in  paragraph  (c)(5), 
the  wording  “Division  6.1”  would  be 
revised  to  read  “Division  6.1,  Packing 
Group  I  or  II”. 

§173.52  [Amendecq 

40.  In  §  173.52,  in  paragraph  (b),  Table 
1,  the  following  changes  would  be 
made: 

a.  In  the  second  entry,  the  wording 
“Some  articles,  such  as  detonators  for 


§  173.60  General  packaging  nsquirements 
for  explosives. 

***** 

(b)  *  *  * 

(15)  Plastic  packagings  roust  not  be 
liable  to  generate  or  accumulate 
sufficient  static  electricity  that  a 
discharge  could  cause  the  packaged 
explosive  to  ignite  or  the  packaged 
article  to  function. 

44.  In  §  173.62,  paragraph  (a)  would 
be  revised,  a  new  sent^ce  would  be 
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added  after  the  second  sentence  in 
paragraph  (b),  the  Explosives  Table  in 
paragraph  (b)  would  be  amended  by 
adding  or  removing  entries,  in 
appropriate  alpha-numerical  sequence; 
and  the  Table  of  Packing  Methods  in 
paragraph  (c)  and  paragraph  (d)  would 
be  revised  to  read  as  follows: 

§  173.62  Specific  packaging  requirements. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  the  §  172.101 
i  Table  speciHes  that  an  explosive  must 
[  be  packaged  in  accordance  with  this 
section,  only  non-bulk  packagings 
which  conform  to  the  provisions  of 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  and  the  applicable  requirements 
in  §§  173.60  and  173.61  may  be  used. 


unless  otherwise  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

(b)  *  *  *  However,  the  packing 
method  authorized  under  E-103  may 
replace  the  packing  method  listed  in  the 
Explosives  Table.  *  *  • 


Explosives  Table 


Identification  No. 

Packing  methods 

tADD] 

UN0075  . 

E-159 

UN0143 . . . 

E-159 

UN0491  . . . :..... 

E-158 

UN0492  . .: . 

E-151 

UN0493  . 

E-151 

UN0494  . 

E-140 

UN0495  . 

E-159 

Explosives  Table— Continued 


Identification  No. 

Packing  methods 

UN0496  . 

E-13 

UN0497  . . . 

E-159 

UN0498  . 

E-22 

UN0499  . 

E-22 

NA0276  . 

E-114 

NA0323  . 

E-114 

NA0337  . 

E-134 

(REMOVE] 

UN0075  . . . 

US001 

UN0143 . 

US001 

UN0273  . 

E-158(a).(b),(c) 

UN0274  . 

E-158(a).(b),(c) 

NA0273  . . :. 

E-22(a),(b),(c) 

NA0274  . 

E-22(a),(b).(c) 

(c)*  *  * 


Table  of  Packing  Methods 


Packing  method 

0) 

Inner  packaging 

(2) 

Outer  packaging 

(3) 

Particular  packaging  excepkon/require- 
ment 

(4) 

E-1(a) . 

Not  necessary 

Bags: 

Paper,  multiwalt,  water  resistant 
(5M2) 

Textile,  sift-proof  (5L2) 

Textile,  water  resistant  (5L3) 

■  ■ 

Rastic,  woven,  sHt-proof  (5H2) 

Plastic,  woven,  water  resistant  (5H3) 

Plastic,  film  (5H4) 

&-1(b) . 

Bags:  . 

Barrels: 

Paper,  Kraft  .  ^ 

Wood,  renrovable  head  (2C2) 

Fustic 

Sheets: 

Boxes:  ' 

Wood,  ordinary  (4C1) 

^  . 

Plastic 

Plywoixl  (4D) 

Recorrstituted  wood  (4F) 

Drums: 

'  Steel,'  removable  head  (tA2) 

^-2  . . . 

i 

Receptacles: 

Metal 

Paper 

Barrels: 

Wood,  removable  head  (2C2) 

Boxes: . 

1  for  all  entries  2  for  all  entnes  except 
'  UN  0402.  ' 

Plastic 

Sheets: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

i 

i  • 

Plastic 

Bags: 

paper,  multiwall,  water  resistant 
woven  plastics 

PlywOod  (4D) 

Recorrstituted  wood  (4F) 

Drunts: 

Fiber  (1G) 

Steel,  removable  head  (1A2) 

Note:  Removable  head  plastic  drums ' 

(1H2)  are  authorized  for  UN  0219. 

^ . 

Bags: 

Barrels:- 

3,4,D1.  ' 

Plastic 

Wood,  removable  head  (2C2) 

' 

Rubber  .  .. 

Drums: 

Textile 

Plastic,  removable  head  (1H2) 

j 

Rubberized  textile 

Intermediate 

StMl,  removable  head  (1A2) 

' 

Bags: 

Plastic 

■■i  - 

Rubber 

Textile 

Rubberized  textile' 

^  i 

Barrels: 

i 

Wood 

Receptacles 

1 

Plastic 
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Table  of  Packing  Methods— Continued 

• 

Packing  method 

0) 

Inner  packaging 

(2) 

Outer  packaging 

(3) 

Particular  peckagirrg  exception/require¬ 
ment 

(4) 

E^(ai . 

Receptacles: 

Fiberboard 

Barrels; 

Wood,  remov^le  head  (2C2) 

Metal 

Paper 

Boxes: 

Steel  (4A) 

Plastic 

Rubberized  textile 

Fiberboard  (4G) 

natural  wood,  ordinary  (4C1) 

Wood,  sifl-proof  (4C2) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

E-4(b) - 

Optional 

Drums: 

Aluminum,  removable  head  (1B2) 

Fiber  (1G) 

Steel,  removable  head  (1A2) 

Note:  steel  drums  (1A2)  must  be  dust 
tight 

E-5  . 

Bags; 

Boxes: 

Plastic  ^  ' 

Sheets: 

Fiberboard  (4G) 

Wood,  sift-proof  (4C2) 

Paper,  Kraft 

Paper,  waxed 

Plywood  (4D) 

Reconstituted  wood  (4F) 

E-«  (a){i) . 

For  wetted  explosives: 

Bags: 

Plastic 

Rubberized,  textile 

Barrels: 

Wood,  removable  head  (2C2) 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Drums: 

Steel,  removable  head  (1A2) 

Fiber  {1G)’ 

E-6  (a)(M) . 

For  wetted  explosives: 

Bags: 

Barrels: 

Wood,  removable  head  (2C2) 

Rubber 

Textile 

Rubberized  textile 

Intermediate: 

Bags: 

Rubber 

Rubberized  textHe 

Plastics 

Drums: 

Steel,  removable  head  (1A2) 

Fiber  (1G) 

E-6{b) . 

For  desensitized  explosives: 

For  desensitized  explosives: 

Same  as  for  wetted  explosives  except 
that  any  fiberboard  boxes  may  be 

Same  as  for  wetted  explosives  except 
that  any  ft)erboard  boxes  may  be 

used  as  inner  packaging  aixl  arty  tex- 

used  as  inner  packagings  artd  any 

tile  bags  as  intermediate  packaging 

textile  bags  as  intermediate  packag¬ 
ing 

E-8  . 

Receptacles: 

Waterproof  material 

Barrels: 

Wood,  removable  head  (2C2) 

D15,  D13. 

Sheets: 

Boxes: 

Waterproof 

Steel  (4A) 

Aluminum  (4B) 

Plastics,  solid  (4H2) 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Drums; 

Fiber  (1G) 

Steel,  removable  head  (1A2) 

Aluminum,  reriKtvable  head  (1B2) 

' 
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Table  of  Packing  P^thods— Continued 

Packin^method  | 

i 

Inner  packaging  i 

Outer  packaging 

Particular  packaging  exception/require¬ 
ment 

0)  i 

(2)  1 
L 

(3) 

(4) 

I 

E-9  . i 

Bags; 

Bags: 

013 

1 

Oil-resistant  - 

Paper,  multiwall  water  resistant  (5M2) 

i 

Sheets: 

Textile,  sift-proof  (5L2) 

1 

Plastic 

Textile,  water  resistant  (5L3) 

1 

Cans: 

Woven  plastic,  without  inner  Kning  or 

Metal 

coating  (5H1) 

Woven  plastic,  sift-  proof  (5H2) 

Woven  plastic,  water  resistant  (5H3) 
Plastic  film  (5H4) 

. 

Boxes: 

Fiberboard  (4Q) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Drums: 

Fiber  (1G) 

Steel,  removable  head  (1A2) 

Note:  If  bags  of  5H2.  5H3.  5H4.  or  5M2 

are  used,  no  inner  packaging  nec¬ 
essary. 

E-10  . 

Bags: 

Barrels: 

Waxed  paper 

Wood,  removable  head  (2C2) 

Plastic 

Boxes: 

Rubberized  textile 

Wood,  ordinary  (4C1) 

Sheets:  waxed  paper. 

Plywood  (4D) 

plastics,  rubberized  textile 

Reconstituted  wood  (4F) 

F-n  . 

Bags: 

Waxed  paper 

Barrels: 

Wood,  removable  head  (2C2) 

Plastic 

Boxes: 

Rubberized  textile 

Wood,  ordinary  (4C1) 

Sheets: 

Fiberboard  {4G) 

Waxed  paper 

Plywood  (4D) 

Plastic 

■  Reconstituted  wood  {4F) 

Textile 

{  Drums; 

Rubberized  textile 

I  Fiber  (1G) 

E-12  . 

Bags: 

I  Bags: 

D14 

Oil-resistant 

Paper,  multiwall,  water  resistant 

• 

Sheets: 

(5M2) 

Plastic 

Woven  plastic,  without  inner  lining  or 
coating  (5H1) 

Woven  ^astic,  sift-proof  (5H2) 

Woven  plastic,  water  resistant  (5H3) 
Plastic  film  (5H4) 

Textile,  sift-proof  (5L2) 

Textile,  water  resistant  (5L3) 

Boxes: 

Fiberboard  (4G) 

\ 

1 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

I  Reconstituted  wood  (4F) 
j  Steel  (4A) 

Aluminum  (4B) 

1  Plastics,  solid  (4H2) 

^  • 

1  Drums: 

1 

!  Fiber  (1G) 

Steel,  removal  head  (1 A2) 

1  Aluminum,  removable  head  (1 B2) 
Note:  If  bags  of  5H2  or  5H3  are  used, 

1  no  irmer  packaging  is  necessary. 

1 

1 

1 
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,  Table  of  Packing  Methods— Continued 

n 

Packing  method 

0) 

Inner  packaging  I 

(2) 

Outer  packaging 

(3) 

Particular  packaging  exception/require-  H 

ment 

E-13(a) . 

For  wetted  explosives 

Bags; 

Plastic 

Barrels: 

Wood,  removable  head  (2C2) 

Boxes: 

1 

Woven,  plastics 

Fiberboard  (4G) 

Paper,  multiwall,  water  resistant 

Sheets: 

Wood,  ordinary  (4CI) 

Plywood  (40) 

I 

.  Plastic 

Reconstituted  wood  (4F) 

n 

Drums: 

4- 

Fiber  (1G)  , 

n 

E-13(b)  . . . 

For  dry  explosives  '  . 

- 

H 

Bags: 

Wood,  removable  head 

Paper 

xl  (2C2) 

'  "  9| 

Plastic 

woven  plastics 

Boxes: 

Fiberboard  (4G) 

*  1 

Paper,  multiwall,  water  resistant 

Wood,  ordinary  (4CI) 

Boxes:. 

Plywood  (4D) 

Fiberboard 

Reconstituted  wood  (4F) 

H 

Sheets; 

Plastic 

Drums: 

Fiber  (1G) 

'  1 

E-I5(a) . 

Not  necessary 

Drums: 

Aluminum,  removable  head  (1 B2) 

Steel,  removable  head  (1A2) 

' 1 

E-15(b) . 

Bags: 

Barrels: 

Waterproof  paper 

Wood,  removable  head  (2C2) 

H 

.  Plastic 

Boxes: 

Rubbenzed  textile  ;  '  : 

Wood,  ordinary  (4CI)  .  - 

'  H 

Sheets: 

Plywood  (4D) 

Plastic 

,  Reconstituted  wood  (4  F) 

■  n 

Rubberized  textile 

Fiberboard  {4G) 

Drums: 

Fiber  (1G)  -  *  :  •  * 

'  E-17  . . . 

Cans;  ■  •  '  • 

Boxes:  .  -  ' 

.  H 

Metal 

Wood,  ordinary  (4C1) 

fl 

Receptacles 

Glass 

Plywood  (4D)- 
Reconstituted  wood  (4F) 

9 

Plastic 

E-18  . 

Bags: 

Barrels: 

Paper 

Wood;  removable  head  (2C2) 

*: 

Plastic  ■ 

Boxes: 

•  H 

Sheets: 

Fiberboard  (4G) 

-  H 

Plastic 

Wood,  ordinary  (4C1) 

H 

Plywood  (4D) 

H 

Reconstituted  wood  (4F) 

I  Drums:  •  *  •  • 

I  Fiber  (1G) 

1  Plywood  (ID)  i' 

Steel,  removable  head 

* 

(1A2)  i 

E-19(a) . 

Not  necessary  . 

Drums:  ■ 

7  .  •  9 

Aluminum,  removable  head  (1B2) 

H 

;  Steel,  reiTKivable  head  (1A2)  > 

• 

;  Plastic,  removable  head  (1H2)  . 

•  .i-  n 

E-19(b) . 

Bags: 

Barrels:  ! 

■  ’-n  i  t 

Plastic  . 

Wood,  removable  head  (2C2)  '  . '  *  • 

..  -i.  ,  ...  ■  -  1  .  ■ 

Sheets; 

Boxes:  ^ 

Plastic 

Wood,  ordinary  (4C1) 

(.  ■■  ... 

i  . 

Plywood  (4D) 

I 

- 

Reconstituted  wood  (4F)  ti 

■  ■  ■  i.  j 

?  Drums:  V 

l 

1  •  • 

1 

-  ■ 

i  Fiber  (1G)  ! 

-  ■  '  .  ..  i'  :  ■■■  .' 

.  1  ■  ■  :  '  ^ 

'  .  .  1'  .  ^ 
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Table  of  Packing  Methods— Continued  - 


Packing  method 

(1) 

Inner  packaging 

(2) 

Outer  packaging 

(3) 

Particular  packaging  exception/require-  > 
ment 

(4) 

E-20  . 

Receptacles: 

Metal 

Boxes: 

Fiberboard  (4G) 

55. 

Plastic 

Wood,  ordinary  (4C1) 

.  ■ 

Wood 

Fiberboard 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Plastics,  solid  (4H2) 

Drums: 

Fiber  (1G) 

E-21  . 

Boxes: 

Fibetboard 

Cans: 

Metal 

Receptacles: 

Waterproof  paper 

Plastic 

Noto:  Plastic  used  must  not  be  liable  to 
generate  static  electricity  by  con¬ 
tained  substances. 

Boxes: 

Wood,  sift-proof  (4C2) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

2. 

i 

E-22(a) . 

Bags: 

Paper,  Kraft 

Plastic 

Textile 

Rubberized  textile 

Barrels: 

Wood,  removable  head  (2C2) 

Boxes: 

Fiberboard  (4G) 

Wood,  ordiirary  (4C1) 

Wood,  sift-proof  (4C2) 

Plywood  (^) 

Reconstituted  wood  <4F) 

Steel  (4A) 

Drums: 

Fiber  (1G) 

Plywood  (1D) 

11  for  UN  0411. 

E-22(b)  . 

Receptacles: 

Box^: 

10. 

Fiberboard 

Metal 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plastic 

Wood,  sift-proof  (4C2) 

Plywood  (4D) 

Recorrstituted  wood  (4F) 

E-22(c)  . 

Not  Necessary 

Drums: 

Steel,  removable  head  (1 A2) 

Fiber  (1G) 

Plywood  (ID) 

Jerricans: 

Steel  (3A1) 

Steel,  removable  head  (3A2) 

8,  9, 10. 

E-24(a) . 

Bags: 

Rubber 

Rubberized  textile 

Plastic 

Boxes: 

Fiberboard  (4G) 

E-24(b)  . 

Bags: 

Rubber 

Rubberized  textile 

Plastic 

Intermediate: 

Drums: 

Steel,  rerrxwable  head  (1A2)  with  coat¬ 
ing  other  tiran  lead 

Bags: 

Rubber 

Rubber  textile 

Plastic 

' 

'  ■ 

E-25  . 

Bags: 

Drums: 

Plastic 

Fiber  (1G) 

Steel,  removable  head  (1A2) 
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Table  of  Packing  Methods— Continued 


Packing  method  '] 

Inner  packaging 

s-  4 

Outer  packaging  : 

i 

Particular  packaging  exceptiorVrequire- 
ment 

•'■"  '■ ! 

(2)  i 

_ i 

:  (4) 

E-26  _ 

Bags; 

Barrels;  ! 

53. 

Plastic  - 

Wood,  removable  head  (2C2)  j 

Paper 

Boxes;  i 

Paper,  mudiwan,  water  resistant 

”  Fiberboard  (4G) 

Sheets:  j 

- .  Wood,  orrknary  (401)  -  •  .  ^ 

»  . ;  '  '  •  f 

Plastic  1 

Plywood  (40)  ,  —  .  - 

Receptacles: 

.  Reconstituted  wood  (4F) 

’  Mebrf  , 

Drums: 

Paper  "  ‘ 

Fiber  (1G) 

Plastic 

Bags: 

^  ^  — vJ 

i  'V  . 

Plastic,  sift-prool  (5H2)  • ' 

E-102  .-  ..-....i.. 

Optional 

Boxes: 

13.  48.  49. 

.  . 

Wood,  ordinary  (4C1) 

Plywood  (40) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

. ,.  •  ...  . . 

Expanded  plastics  (4Hi) 

Fiberboard  (4G) 

• 

. 

Plastics,  solid  (4H2) 

Crates: 

•  ■  ■  ■ '  ‘  • 

' 

• 

(For  large  articies) 

Drums: 

■  }  - 

Steel,  renwvable  head  (1A2) 

Fiber  (1G) 

■ 

Aluminum,  removable  head  (1 B2) 

£103  . 

Must  be  specrficaliy  authorized  by  the  Associate  Administrator  for  Hazardous  Materials  Safety  prior  to  transportatioa  See 

§§  173.57  and  173.58.  For  an  intemationaf  shipmenl,  the  package  most  be  marked  with  "Packaging  authorized  by  com- 

patent  authority  of  the  United  States  of  America  (USA),” 

E-106 _ _ 

Not  necessary 

Boxes; 

Wood,  ordinary  (4C1)  '  ; 

49  (or  an  entries  except  UN  0434  and 
UN  0435. 

■  ■  ■  ■  ■  ■ . 

Plywood  (40) 

Reconstituied  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Plastics,  soTid  (4H2) 

■  ■■  •  ■ 

Drums: 

Steel,  removable  head  (1A2) 

E-107 _ _ 

Not  necessary 

Note:  Tfks  packaging  method  is  to  be 

Boxes: 

Fiberboard  (4G) 

57. 

(a)  - ...... 

used  for  boosters  which  are  finished 

Wood,  ordirrary  (4C1) 

articles  consisting  of  closed  metal. 

Plywood  (40) 

plastic,  or  fiberboard  receptacles  that 

Reconstituted  wood  (4F) 

contain  a  detonating  explosive,  or 

Steel  (4A) 

‘  .  1 .  . 

consisting  of  a  plastic-bonded  deto- 

Aluminum  (4B) 

nating  explosive. 

Note:  This  pacl^ng  method  is  to  be 

1 

used  (or  boosters  which  are  finished 
articles  consisting  of  closed  metaL 
plastic,  or  fiberboard  r^plades  that 
contain  a  detonating  explosive,  or 
consisting  of  a  plastic-borided,  deto¬ 
nating  explosive. 

E-t07(b) _ 

i  Receptacles. 

Boxes: 

57.  ■  •'  ^  '• 

!  Fiberboard' 

Fiberboard  (4G) 

......  ..  -t 

1  Metal 

Wood,  ordinary  (4C1) 

Plastic 

Plywood  (40) 

1  Sheets; 

Reconstituted  wood  (4F) . 

i  Plastic 

Steel  (4A) 

1  Paper 

Aluminum  (4B) 

;  Note:  This  packaging  method  is  to  be 

Note:  This  pad^ng  method  is  to  be 

■-  '  ■  ■  :  ‘  ..  .  . 

used  for  cast  or  pressed  boosters  in 

used  (or  cast  or  pressed  boosters  in 

^  ■  .  ■  .V  .  .  .  r  . 

1  tube  or  capsules  without  end  do- 

tube  or  capsules  without  end  do- 

■  ■  ■  :  .  - 

!  sures. 

sures. 

•  -'-ifiiTfiatt— 
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Table  of  Packing  METHODS--Continued 


Packing  method 

.  ,  Inner  packaging 

Outer  packaging 

- -  ! 

Particular  packaging  exception/require-  I 

ment  ‘ 

(1) 

(2)  ^ 

-  (3) 

(4)' 

E-108  . . 


Receptacles 

Metal 

Plastic 

Wooded 

NOTE:  Dividing  partitions  in  the  outer 
packaging  nnay  be  used  in  place  of 
inner  packagings. 

Receptacles: 

Metal 

Plastic 

Wood 

Paper 

fiberboard 

Receptacles: 

Fiberboard 

Plastic 

Metal 


Receptacles: 

Fiberboard 

Plastic 

Metal 

Wood 


Receptacles: 

Fiberboard 

Metal 

Paper,  Kraft 

(for  cartridge  of  1.4G  and  1.4S) 
Plastic. 

Wood 


Bags: 

Plastic 

Textile 

Boxes: 

Fiberboard 

Pleistic 

Wood' 

NOTE:  (1)  Bags  are  authorized  for  small 
cases  only.  (2)  Dividing  partitions  in 
the  outer  packaging  may  be  used  in 
place  of  inner  packagings. 

Not  necessary 


Boxes  I 

Wooden,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Boxes: 

Wood,  ordinary  (4C1) 

Plywood  {4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Natural  wood,  with  sift-proof  walls 
(4C2) 

Steel  (4A) 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Natural  wood,  with  sift-proof  walls 
(4C2) 

Drums: 

Steel,  removable  head  (1A2) 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Expanded  plastics  (4H1) 

^  Plastics,  solid  (4H2) 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 


Boxes: 

Wood,  ordinary  (4C1) 
Plywood  (4D) 
Reconstituted  wood  (4F) 
Steel  (4A) 

Aluminum  (4B) 
Fiberboard  (4G) 

Drums: 

Steel,  removable  head. 
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Packing  method 


(1) 


E-119 


E-120 


E-12- 


E-122 


E-123 


E-124 


E-125 


Table  of  Packing  Methods— Continued 


Particular  packaging  exception/require¬ 
ment 

(4) 


Not  necessary 


Tubes: 

Fibertxjard 
Other  materials 

Note:  Dividing  partitions  in  the  outer 
packaging  nnay  be  used  in  place  of 
inner  packagings. 

Not  necessary 


Boxes: 

Metal 

Plastic 

Wood 

Fiberboard 


Receptacles: 

FibertxDard 
Metal 
Plastics 

Note:  Dividing  partitions  In  the  outer 
packaging  may  be  used  in  place  of 
inner  packagings. 

Reels 

Receptacles: 

Metal 


Bags: 

Plastic 
Sheets: 

Paper,  Kraft 
Plastic 

Note:  Reels  may  be  used  in  place  of 
inner  packagings. 


Boxes: 

Wood,  ordinary  (4Ci) 

Wood,  sift-proof  {4C2) 

Plywood  (4D) 

Reconstituted  wood  {4F) 

Steel  (4A) 

Aluminum  (4B) 

Fiberboard  (4G) 

Plastics,  solid  (4H2) 

Drums: 

Steel,  renrxjvable  head  (1A2) 
Aluminum,  removable  head  (1B2) 
Note:  Packaging  4C1  is  authorized  for 
cased  charges  only 
Boxes: 

Fiberboard  (4G) 

Wood,  ordiftary  (4C1 ) 

Plywood  (4D) 

Reconstituted  wood  (4F)  , 

Boxes: 

Fiberboard  (4G1) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Drums: 

Steel,  removable  head  (1A2) 
Aluminum  (1B2) 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4Ct) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Boxes: 

Wood,  ordinary  (4C1),  with  metal  liner 
Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4  A) 

Aluminum  (4B) 

Expanded  plastics  (4H1) 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  {4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Aluminum  (4B)  Steel  {4A) 

Drums: 

Steel,  removable  head  (1A2) 
Aluminum  (1B2) 

Rber  (1G) 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4Cl) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Drums: 

Steel,  removable  head  (iA2) 
Aluminum  (1B2) 


30.  31. 


32.  57. 


35.  49. 


33 


34 
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Table  of  Packing  Methods— Continued 


Packing  method 

Inner  packaging 

Outer  packaging 

Particular  packaging  exception/require¬ 
ment 

(1) 

.  (2)  . 

(3) 

(4) 

E-126  . 

Receptacles: 

Boxes: 

Fibertx>ard 

NOTE:  Reels  may  be  used  in  place  of 
inner  packagings. 


Receptacles:- 

Fiberboard 

Metals 

Plastics 


Boxes: 

Fiberboard 

Plastic 

Wood 

Trays: 

Fiberboard 

Plastic 

Wood 

Cans: 

Metal 

Note:  All  inner  packagings  nuist  be 
fitted  with  dividing  partitions. 
Receptacles: 

Fiberboard 

Plastic 

Sheets: 

Paper 


Receptacles: 

Fiberboard 

Plastic 

Metal 

Sheets: 

Paper 


Receptacles: 

Fiberboard 

Metal 

Plastic 

Sheets: 

Paper,  Kraft 

Note:  Dividing  partitions  in  the  outer 
package  may  be  used  in  place  of 
inner  packagings. 


Fiberboard  (4G) 

Wood,  ordinary  (4C1) 
Plywood  (4D) 

Reconstituted  wood  (4F) 
Steel  (4A) 

Alumirujm  (4B) 

Drums: 

Steel,  removable  head  (tA2) 
Aluminum  (1 B2) 

Boxes: 

Wood,  ordinary  {4C1) 
Plywood  (4D) 

'  Reconstituted  wood  (4F) 
Steel  (4A) 

Aluminum  (4B) 

Fiberboard  (4G) 

Boxes: 

Wood,  ordinary  (4C1) 
Plywood  (4D) 

Reconstituted  wood  (4F) 
Steel  (4A) 

Aluminum  (4B) 

Fiberboard  (4G) 


Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  {4F) 

Drums: 

Fiber  (1G) 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1), 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  {4B) 

Expanded  plastics  (4H1) 

Drums: 

Fiber  (1G) 

Plastic,  removable  head  (1H2) 
Steel,  removable  head  (1A2) 
Aluminum,  removable  head  (1 B2) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Expanded  plastics  (4H1) 

Solid  plastics  (4H2) 

Drums:  , 

Fiber  (1G) 

Plastic,  removable  head  (1H2) 
Steel,  removable  head 
Aluminum,  removable  head  (1 B2) 
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Packing  method 

(1) 

Inner  packaging  | 

(2) 

Outer  packaging  | 

(3)  I 

Particular  packaging  exceptiort/require- 
merrt 

(4) 

E-134  . 

Receptacles: 

Fibeftx>ard 

Metal 

Plastic 

Boxes:  | 

Fberboard  (4G) 

Wood,  ordiriary  (4C1} 

PlywoaJ  (4D) 

Wood 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Drums: 

Steel,  removable  head  (1A2) 

Aluminum  (4B) 

E-135  . . 

Bags: 

Plastic  Reels 

Sheets: 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (401  \ 

Paper,  Kraft 

Plastic 

Plywood  (4D) 

Recorrstituted  wood  (4F) 

E-136  . 

Not  necessary 

Boxes: 

Fiberboard  (4G)  ’ 

Wood,  ordirtary  (4C1) 

32,57 

t 

i 

Plywood  (4D) 

Reconstituted  wood  f4F) 

Steel  (4A) 

Aluminum  (4B) 

Expanded  solid  (4H2) 

Drums: 

Fiber  (1G) 

Steel,  removable  head  <tA2) 

Aluminum,  removable  head  (1 B2) 

E-137  . 

Receptacles: 

Boxes: 

56,  38  for  UN  0106,  0107,  0257,  0367, 

Fiberboard 

Wood,  ordinary  (4C1) 

0408,  0409  and  0410  only. 

Metal 

Plastic 

Wood 

Trays: 

Plastic 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Fiberboard  (4G) 

Wood 

Note:  Dividing  partitions  in  the  outer 
packaging  may  be  used  in  place  of 
inner  packagings. 

Plastics,  solid  (4H2) 

Drums: 

Steel,  removable  head  (1A2) 

! 

E-138  . . 

Optional 

Boxes: 

Wood,  ordinary  (4C1) 

Plywood  {4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Plastics,  solid  (4H2) 

E-139  . 

Receptacles: 

Metal 

Plastic 

Wood 

Fiberboard 

i 

1 

Boxes: 

Wood,  ordinary  (4Cl) 
j  Plywood  (4D) 
i  Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Drums: 

Steel,  removable  head  (1A2) 

28  for  UN  0121  only. 

E-141  . 

Receptacles: 

Fiberboard 

Metal 

Wood 

Sheets: 

Paper 

Trays: 

Plastic 

Boxes: 

Fiberboard  (4G) 

Wood,  ordirrary  (4Cl> 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 
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Table  of  Packing  Methods— <Jor\tinued 


=*acking  4nethod  j 

- T 

Inner  packaging  i 

Outer  packaging 

Particular  packaging  exception/require- 
ment 

(1)  I 

(2)  j 

(3) 

(4) 

E-142  . 1 

Boxes: 

Boxes: 

40,  D11.D39. 

1 

1 

Fiberboard 

Fiberboard  (4G) 

Metal 

Wood,  ordinary  (4Ct) 

j 

Plastic 

Plywood  (4D) 

1 

Wood 

Reconstituted  wood  (4F) 

Cans; 

Steel  (4A) 

i 

Metal 

Trays: 

Aluminum  (4B) 

! 

Fiberboard,  sleeved 

Plastic,  sleeved 

Intermediate: 

(Optional  with  inner  boxes  but  man¬ 
datory  with  trays.) 

Boxes:  I 

Fiberboard  ! 

E-143  . 

Boxes: 

Boxes: 

Fiberboard  1 

Wood,  ordinary  (4C1') 

Metal 

Plywood  (4D) 

Wood 

Reconstituted  wood  (4F) 

Tubes: 

Steel  (4A) 

Fiberboard 

Trays: 

Aluminum  (4B)  j 

Plastic 

E-145 . ; 

Receptacles: 

Boxes: 

Fiberboard 

Fiberboard  (4G) 

Metal  (for  rivets,  explosives) 

Wood,  ordinary  (4C1 ) 

Plastic 

Plywood  (4D) 

j 

j  Wood 
! 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

E-1 46(a) . 

Not  necessary 

Boxes: 

Fiberboard  (4G) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel ‘(4A) 

Wood,  ordinary  (4C1 ) 

E-1 46(b) . 

Not  necessary 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

- 

E-1 46(c)  . 

Not  necessary 

Boxes: 

- 

. 

Steel  (4A1) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

E-1 47  . 

Receptacles: 

:  Boxes: 

Fiberboard 

Fiberboard  (4G) 

Metal 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

' 

Drums: 

s 

Fiber  (IG) 

- 

E-1 49  . 

Optional 

Boxes: 

42,60. 

Wood,  ordirrary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4  F) 

Solid  plastics  (4H2) 

Steel  (4A) 

i  Aluminum  (4B)  , 

9 
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Table  of  Packing  Methods— Continued 


Packing  method 

(1) 

Inner  packaging 

(2) 

Outer  packaging 

(3) 

Particular  packaging  exception/require¬ 
ment 

(4) 

E-150  . . 

Boxes:  ' 

Fibertx)ard 

metal 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

12. 

Receptacle«5- 

Metal 

Plastic 

Sheets: 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Paper,  Kraft 

Expanded  plastics  (4H1) 

Plastics,  solid  (4H2) 

** 

Drums:  - 

Fiber  (1G) 

Steel,  removable  head  (1A2) 

Aluminum,  removable  head  (1B2) 
Plastics,  removable  head  (1H2) 

, 

E-161  . . . 

Receptacles:  ^ 

Metal 

Plastic 

Wood 

Fiberiooard 

Boxes: 

Fiberboard  (4G)  ' 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Alummum  (4B) 

Drums: 

Fiber  (1G)  ,  - 

43,44,45. 

E-163  . 

Sheets: 

Boxes: 

46.  ■  ■  ' 

Fiberboard,  corrugated 

Wood,  ordinary  (4C1) 

,  . - 

Tubes: 

Plywood  (4D) 

Fiberboard 

Reconstituted  wood  (4F) 

Intermediate: 

Steel  (4A)  "  . 

Receptacles:  . .  '  ' 

Aluminum  (4B)  ■■  ,  . 

Fiberboard 

Metal  •,  ' 

■.  ■  ••  -  : 

Plastic  V  -  .  . 

■ ,  ‘  ^  ■■  ■■  • 

E-166  . 

Bags: 

Plastic 

Boxes: 

Fiberboard 

Tubes: 

Fiberboard 

Plastic 

Metal 

NOTE:  Dividirig  partitions  in  the  outer 
packagirrg  may  be  used  in  place  of 
inner  packaging. 

Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B)  -  ’ 

E-157  _ 

Not  necessary 

Boxes: 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B)  '  -  •  ' 

E-168ta) _ 

Bags: 

^  Paper,  Kraft 

Boxes:  ■  1  ' 

.  Fiberboard<4G) 

8,10. 

Plastics 

Textile 

Wood,  ordinary(4Ci) 

Wood,  sifl-proof(4G2) 

,  .vv.--  ■ 

Rubberized  textile  •  . 

Ptywood(4D) 

Reconstituted  wood(4F) 

■A  r- 

Solid  plastics<4H2) 

Drums:  ' 

- 

Steel,  removable  head  <1A2) 

Fiber(lG) 

Plywood(lD) 

E-158(b) _ 

Receptacles: 

Fiberboard 

Boxes: 

Flberboard(4G) 

10 

Metal  . 

Wood,  ordlnar^4Ci) 

• 

Plastics 

Wood,  sifl-pro(4(4C2) 

i 

Plywood(4D) 

Reconstituted  wood<4F) 

Solid  plastics(4H2) 
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Table  of  Packing  Methods— Continued 


Packing  rnethod 

Inner  packaging 

Outer  packaging 

Particular  packagirg  excepdon/require- 
ment 

0) 

(2) 

(3) 

w  . 

E-1 58(c)  . 

Composite  packagings; 

PIctttic  receptacle  with  outer  solid  plas- 

tic  box  (6HH2) 

E-1 59(a) _ 

Receptacles: 

Plastics 

Boxes: 

58. 

Natural  wood,  ordinary  (4C1) 

Intermediate: 

Plywood  (4D) 

1 

Bags 

Reconstituted  wood  (4F) 

1 

Plastic,  in  metal  cans 

note:  dot  Spec.  MC>t200,  motor  vehi- 

de  contairrer  may  be  used  as  the 
outer  packaging. 

E-1 59(b) . 

Receptacles: 

Drums: 

59. 

Plastics 

Steel,  removable  head  (1A2) 

Intermediate: 

Alumirvjm,  removable  head  (162) 

Orurre 

note:  dot  Spec.  MC-200,  motor  vehi- 

s 

Metal 

de  container  may  be  used  as  the 
outer  packagirrg. 

US002  . 

Receptacles; 

Boxes: 

02,  D3. 

FIberboard 

Rberboard  (4G) 

Metal 

Wood,  ordinary  (4C1) 

Paper 

Plywood  (40) 

- 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

usoos  . 

Receptacles: 

Boxes: 

02.03,04.  Difl. 

FibertxMird 

Fiberboard  (40) 

Metal 

Wood,  ordinary  (4C1) 

Plastic 

Plywood  (40) 

Intermediate: 

Reconstituted  wood  (4F) 

Boxes: 

Steel  (4A) 

Fiberboird 

Wood 

Aluminum  (4B) 

Sheets: 

Paper,  Kraft 

Plastic 

IlfUVU  . 

Receptacles; 

Fiberboard 

Boxes: 

02,  06,  06,  07.  08. 

Fiberboard  (40 

Metal 

Wood,  ordkiary  (4C1> 

Paper 

Plywood  (40) 

Recorrstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

iffWK  , . 

Boxes: 

Boxes; 

13 

Fiberboard 

Fiberboard  (4G) 

Metal 

Wood,  ordtrary  (4C1) 

Plastic 

Plywood  (4D) 

! 

Wood 

Reconstituted  wood  (4F) 

.  NOTE:  Metal  clips  or  dividing  partitons 

Sleel(4A) 

in  the  outer  packagirtg  may  be  used 

Alumirium  (4B) 

in  place  of  irmer  packagings. 

Drums: 

SteeL  removable  head  (1A2) 

US006  . 

Jet  perforating  guns,  charged,  oiled  well  may  be  transported  under  the  following  conditions: 

a.  Initiation  devices  carried  on  the  sane  motor  vehicle  er  offshore  supply  vessel  must  be  segregated;  each  kHxl  from  every 
otoer  kind,  and  from  the  guns,  toots  or  other  supptiM.  Initiaten  devices  shall  be  carried  in  a  container  having  individual 
pockets  for  each  such  device  or  in  a  fi4ly  enclo^  steel  container  lined  with  a  norvspartdng  material.  No  more  than  two 
initiation  devices  per  gun  shall  be  carried  on  the  same  motor  vehicle. 

b.  Each  shaped  chage  affned  to  the  gun  may  not  contain  more  than  112  g  <4  ounces)  of  explosives. 

c.  Each  shsi)ed  charge  if  not  complete^  enclosed  in  glass  or  metal,  must  be  fuHy  prcrtected  by  a  metal  cover  after  mstaHa- 
tion  in  the  gun. 

d.  Jet  perforating  guns  classed  as  1 .1 D  or  1 .40  may  be  transported  by  highway  by  private  or  contract  carriers  errgaged  in  oil 
well  operatiorrs. 

1.  Motor  vehicles  must  have  specially  built  racks  or  carrying  cases  designed  and  constructed  so  that  guns  are  securely  held 
in  place  during  transportation  and  are  not  subject  to  damage  by  contacL  one  to  the  other  or  ether  articles  or  materials  car¬ 
ried  in  the  vehicle,  and; 

2.  The  assembled  gun  or  guns  packed  on  .the  vehicle  m^  not  extend  b^ond  the  body  of  the  motor  vehicle. 

e.  Jet  perforating  guts  classed  as  1.40  may  be  transported  by  private  offshore  supply  vesselc  only  when  the  guns  are  car¬ 
ried  in  motor  vehicles  as  specified  in  paragraph  (cQ  of  this  pacing  method  or  on  offshore  dowrvhole  tool  pallets  provided 
that: 


1 .  AH  the  conditions  specified  in  paragraphs  \a),  (b),  arxl  (c)  of  this  packing  method  are  met; 
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2.  The  total  explosive  contents  does  not  exceed  9.1  kg  (20  pounds)  per  pallet; 

3.  Each  cargo  vessel  compartment  may  contain  up  to  90.8  kg  (200  pounds)  o1  explosive  content  if  the  segregation  require¬ 
ments  in  §  176.83(b)(3)  of  this  subchapter  are  met;  and  .  ’  '  ^ 

4.  When  more  than  one  vehicle  or  pallet  is  stovved  **on  deck”  a  mirwnum  horizorttal  separation  of  3  m  (9.8  feet)  must  be  pro¬ 
vided. 


(d)  Table  of  particular  packaging  requirements  or  exceptions. 


Number  identi¬ 
fying  padcag- 
mg  require¬ 
ment  or  ex¬ 
ception 


Explanation  of  packaging  requirement  or  exception 


Water  soluble  substances  must  be  packed  in  waterproof  receptacles.  ■  -  v 

Packages  must  be  lead-free.  .  . 

The  barrels  and  drums  must  have  a  watertight  seal. 

The  Intermediate  and  outer  packagings  must  be  filled  with  water  or  an  appropriate  water  saturated  material  when  the  intermedi¬ 
ate  packaging  is  a  rubber  or  rubberized  textile  bag. 

Metal  drums  used  for  powder  paste  must  be  so  constructed  that  explosion  is  not  possible  by  reason  of  increase  in  internal  pres¬ 
sure  from  internal  or  external  causes. 

The  inside  of  drums  and  Jerricarrs  must  be  galvanized,  pairrted  or  othenwise  protected.  Bare  steel  must  not  come  into  contact 
with  smokeless  powder. 

Drums  or  jerricans  of  steel  must  be  constructed  without  pockets  or  crevices  in  vrhich  smokeless  powder  could  be  trapped  or 
nipped. 

10  . .  Metal  receptacles  must  be  so  constructed  that  the  risk  of  explosion,  by  reason  of  increase  in  intemal  pressure  from  internal  or 

external  causes,  is  reduced. 

11  .  The  inner  packagings  must  be  sealed. 

12  . . . .  Outer  boxes  of  natural  wood  may  be  provided  with  tin-plate  lirier  havkig  a  sealed  lid. 

13  . .  Open  ends  of  inner  packagings  must  be  fitted  with  padded  end  caps  or  the  outer  packaging  must  be  padded. 

22  . . .  The  inner  packagings  must  be  separated  from  the  outer  packaging  by  a  gap  of  not  less  than  25  mm  (1  inch)  of  cushioning  ma¬ 

terial,  e.g..  sawdust,  wood,  wool 

28 . .  Metal  inner  packagings  miet  be  padded  with  cushioning  material.  "  7 

30 _ The  shaped  charges  must  be  padred  so  that  conttt:t  between  them  is  prevented.  ;> 

3T _ _ _ _  The  conical  cavities  of  the  shaped  charges  must  face  inward  in  pairs  or  groups  to  minimize  the  shaped  ct^rge  (jetting)  effect  in 

the  event  of  accidertial  initiahon.  '' 

32  _  The  ends  of  the  articies  must  be  sealed  or  the  use  of  bags,  plastics,  as  mner  packaging  is  mandatory. 

33  _ _  The  ends  of  the  detonating  cord  must  be  sealed  and  tied  fast 

34  . . .  The  erKfs  of  the  detonating  cord  must  be  sealed.  Spaces  must  be  fined  with  packing  material. 

35  . .  Packagings  must  be  sealed  against  the  ingress  of  water.  ^  - 

36  _  The  detonators  must  be  cushioned  to  prevent  si^iificant  movement  arxi  contact  between  them. 

38  . .  The  detonating  fuses  must  be  separated  from  each  other  In  the  mner  packaging. 

41  _ _ _ _  The  primers  must  be  packed  with  shock  absorbent  layers  of  fett,  paper  or  plastic  to  prevent  propagation  within  the  outer  pack¬ 

aging. 

42  - - —  The  outer  plastic  packagings  must  be  reintorcedvrith  metal  at  comers  and  edge. 

43  -  The  signals  must  be  separated  to  prevent  contact  with  one  another  and  kept  apart  from  the  bottom,  walls,  and  lid  of  the  outer 

packaging,  e.g.,  by  cushioning  material. 

44  — .... -  Where  the  signals  are  contained  in  magazines  for  fitting  into  automatic  units,  the  magazine  may  repl^  the  inner  packaging 

provided  adequate  cushioning  material  is  used. 

45  -  Tin-plate  inner  packagings  must  be  sealed.  ' 

46  -  The  sounding  device  must  be  wrapped  individuatty  in  corrugated  fiberboard  sheets  or  inserted  in  fiberboard  tubes. 

47  _  Absorbent  cushioning  material  must  be  inserted 

48  — _ _  Large  articles  without  propelling  chwge  and  without  nreans  of  ignition  or  initiaten  may  be  carried  unpacked. 

49  - - -  Large  articles  without  their  means  of  initiation,  or  with  their  means  of  initiation  containing  at  least  two  effective  protective  fea¬ 

tures,  may  be  carried  unpackaged 

50  - ...  Large  articles  vwthout  their  means  of  ignition  may  be  carried  unpackaged. 

53  - -  Bags,  sift-proof  (5H2)  recommended  ot^  for  flake  or  prilled  TNT  In  the  dry  state  and  a  maximum  net  mass  of  30  kg  (66 

pounds). 


55  . . —  Not  more  than  50  g  (1.8  ounces)  of  a  substance  Shan  be  packed  in  an  inner  packaging. 

56  - - — .  Fiberboard  boxes  (4G)  are  not  authorized  outer  packa^ngs  for  LM0106  or  UNOI 07. 

57  . .  Liner  or  inner  coating  required  for  metal  outer  packagings  unless  another  means,  such  as  the  use  of  an  inner  packaging  or 

cusNng  material  protects  the  explosive  substarx:e  from  contact  with  the  metat  outer  packaging  during  normal  conditions  of 
transport 

58  — : - ...  Plastic  receptacles  must  have  taped  saew  cap  closures  arxf  be  of  not  more  than  5  liters  capacity  each.  Each  receptacle  should 

be  contained  within  an  intermediate  packaging.  Each  plastic  bag  should  be  surroimded  on  all  sides  with  at  least  50  mm  of 
rxKvcombustible  absorbent  cushioning  material:  metal  cans  in  ttie  outer  packaging  must  also  be  cushioned  from  each  other  in 
an  directions.  Net  mass  of  propelleni  should  be  limited  to  30  kg  for  each  package.  ^ 

59  — . .  The  intermediate  drum  must  be  surrourKfed  on  all  sides  with  at  least  50  mm  of  norvcombustible  absorbent  cushioning  materiaL 

A  composite  packaging  corrsistirtg  of  a  plastic  receptacle  in  a  met^  drum  may  be  used  instead  of  the  inner  arxi  intermediate 
packagings.  The  net  volume  of  propellent  br  each  packaging  must  not  exceed  120  liters. 

D1  — . .  The  intermer^e  packaging  must  be  errtirety  surrourided  by  wetted  cushioning  material  within  the  outer  packaging. 
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least  99  percent  of  the  total  volume  of 
the  mixture,  if  the  mixture  is  not  offered 
for  transportation  or  transported  at  or 
above  its  flash  point. 

(3)  Any  liquid  with  a  flash  point 
greater  than  35  “C  (95  ®F)  which  does 
not  sustain  combustion.  A  procedure  for 
determining  if  a  material  sustains 
combustion  when  heated  under  test 
conditions  and  exposed  to  an  external 
source  of  flame  is  provided  in  Appendix 
H  of  this  part. 

(4)  Any  liquid  with  a  flash  point 
greater  than  35  ®C  (95  *F)  and  with  a  fire 
point  greater  than  100  ®C  (212  ’’F) 
according  to  ISO  2592-1973. 

(5)  Any  liquid  with  a  flash  point 

greater  than  35  (95  °F)  which  is  in 

a  water  miscible  solution  ¥rith  a  water 
content  of  more  than  90  percent  by 
mass. 

(b).  *  • 

(2)  *  *  *  An  elevated  temperature 
.  material  that  meets  the  definition  of  a 
Class  3  material  because  it  is 
intentionally  heated  and  offered  for 
transportation  or  transported  at  or  above 
its  flash  point  may  not  be  reclassed  as 
a  combustible  liquid. 
***** 

§173.120  [Amended] 

49.  In  addition,  in  §  173.120,  the 
following  changes  would  be  made: 

a.  In  paragraph  (c)(l)(i)(A),  the 
wording  “ASTM  D56-79”  would  be 
revised  to  read  "ASTM  D  56-87”. 

b.  In  paragraphs  (c)(l)(i)(B)  and 
(c)(l)(ii)(B),  the  wording  “ASTM 
D3278-78”  would  be  revised  to  read 
“ASTM  D  3278-89”. 

c.  In  paragraph  (c)(l)(ii)(A),  the 
wording  "ASTM  D93-80”  would  be 
revised  to  read  “ASTM  D  93-90”. 

50.  Section  173.121  would  be 
amended  by  adding  a  parenthetical  note 
at  the  end  of  paragraph  (b)(l)(ii)  before 
the  semicolon  and  revising  the 
paragraph  (b)(lKiv)  table  and  paragieph 
(b)(2)(i)  to  read  as  follows: 

§  173.121  Class  3 — Assignment  of  packing 
group. 

***** 

(b)*  *  * 

(D*  *  * 

(ii)  •  *  *  (Note:  The  mixture  is  not 
necessarily  required  to  bear  a  POISON 
or  CORROSIVE  subsidiary  risk  label); 

***** 

(iv)  *  *  * 


Flow  time  t  in 
seconds 

di¬ 
ameter 
in  mm 

Flash  point  c.c. 

20<t<60  . . 

4 

Above  17  *0 

(62.6  'F). 

60<t<100 . 

4 

Above  10  °C 

(50  »F). 

Flow  time  t  in 
seconds 

Jet  di¬ 
ameter 
in  mm 

Flash  point  c.c. 

20<t<32  . 

6 

Above  5  ”C  (41 
*F). 

32<l^  . 

6 

Above  -1  ®C 
(31.2  »F). 

44<t<100  . 

6 

Above  -5  “C 
(23  “F). 

100<t  . 

6 

-5*C  (23“F) 
and  below. 

(2)*  *  * 

(1)  Viscosity  test.  The  flow  time  in 
seconds  is  determined  at  23  “C  (73.4  ®F) 
using  the  ISO  standard  cup  with  a  4  nun 
(0.16  inch)  jet  (ISO  2431:1984).  Where 
the  flow  time  exceeds  100  seconds,  a 
further  test  is  carried  out  using  the  ISO 
standard  cup  with  a  6  mm  (0.24  inch) 
jet. 

***** 

51.  In  §  173.124,  the  section  heading 
and  paragraph  (a)(2)  would  be  revised  to 
read  as  follows: 

§173.124  aass4.I>tvi8loiis4.1,4.2and 
4.3 — Definitions. 

(a)*  •  * 

(2) (i)  Self-reactive  materials  are 
materials  that  are  thermally  unstable 
and  that  can  undergo  a  strongly 
exothermic  decomposition  even  without 
participation  of  oxygen  (air).  A  material 
is  excluded  from  this  definition  if  any 
of  the  following  applies: 

(A)  The  material  meets  the  definition 
of  an  explosive  as  prescribed  in  subpart 
C  of  this  part,  in  which  case  it  must  be 
classed  as  an  explosive; 

(B)  The  material  is  forbidden  firom 
being  offered  for  transportation 
according  to  §  172.101  of  this 
subchapter  or  §  173.21; 

(C)  The  material  meets  the  definition 
of  an  oxidizer  or  organic  peroxide  as 
prescribed  in  subpart  D  of  this  part,  in 
which  case  it  must  be  so  classed; 

(D)  The  material  meets  one  of  the 
following  conditions: 

(1)  Its  heat  of  decomposition  is  less 
than  300  J/g;  or 

(2)  Its  self-accelerating  decomposition 
temperature  (SADHT)  is  greater  than  75 
“C  (167  “F);  or 

(E)  The  Associate  Administrator  for 
Hazardous  Materials  Safety  has 
determined  that  the  material  does  not 
present  a  hazard  which  is  associated 
with  a  Division  4.1  material. 

(ii)  Generic  types.  Division  4.1  self¬ 
reactive  materials  are  assigned  to  a 
generic  system  consisting  of  seven 
types.  A  self-reactive  sul^ance 
identified  by  technical  name  in  the  Self- 
Reactive  Materials  Table  in  §  173.224  is 
assigned  to  a  generic  type  in  accordance 
with  that  Table.  Self-reactive  materials 
not  identified  in  the  Self-Reactive 


Materials  Table  in  §  173.224  are 
assigned  to  generic  types  under  the 
procedures  of  paragraph  (a)(2)(iii)  of  this 
section. 

(A)  Type  A.  Self-reactive  material  type 
A  is  a  self-reactive  material  which,  as 
packaged  for  transportation,  can 
detonate  or  deflagrate  rapidly. 
Transportation  of  type  A  self-reactive 
material  is  forbidden. 

(B)  Type  B.  Self-reactive  material  type 
B  is  a  self-reactive  material  which,  as 
packaged  for  transportation,  neither 
detonates  nor  deflagrates  rapidly,  but  is 
liable  to  undergo  a  thermal  explosion  in 
a  package. 

(C)  Type  C.  Self-reactive  material  type 
C  is  a  self-reactive  material  which,  as 
packaged  for  transportation,  neither 
detonates  nor  deflagrates  rapidly  and 
cannot  undergo  a  thermal  explosion. 

(D)  Type  D.  Self-reactive  material  tyf)e 
D  is  a  self-reactive  material  which — 

(1)  Detonates  partially,  does  not 
deflagrate  rapidly  and  ^ows  no  violent 
effect  when  heated  under  confinement; 

(2)  Does  not  detonate  at  all, 
deflagrates  slowly  and  shows  no  violent 
effect  when  heated  under  confinement; 
or 

(3)  Does  not  detonate  or  deflagrate  at 
all  and  shows  a  medium  effect  when 
heated  under  confinement. 

(E)  Type  E.  Self-reactive  material  type 
E  is  a  self-reactive  material  which,  in 
laboratory  testing,  neither  detonates  nor 
deflagrates  at  all  and  shows  only  a  low 
or  no  effect  when  heated  under 
confinement. 

(F)  Type  F.  Self-reactive  material  type 
F  is  a  self-reactive  material  which,  in 
laboratory  testing,  neither  detonates  in 
the  cavitated  state  nor  deflagrates  at  all 
and  shows  only  a  low  or  no  effect  when 
heated  imder  confinement  as  well  as 
low  or  no  explosive  power. 

(G)  Type  G.  Self-reactive  material  type 
G  is  a  self-reactive  material  which,  in 
laboratory  testing,  does  not  detonate  in 
the  cavitated  state,  deflagrate,  all,  show 
any  effect  when  heated  under 
confinement,  or  show  any  explosive 
power.  A  type  G  self-reactive  material  is 
not  subject  to  the  requirements  of  this 
subchapter  for  self-reactive  material  of 
Division  4.1  provided  that  it  is 
thermally  stable  (self-accelerating 
decomposition  temperature  is  50  °C 
(122  *’F)  or  higher  for  a  50  kg  (110 
pounds)  package).  A  self-reactive 
material  meeting  all  characteristics  of 
type  G  except  thermal  stability  and 
requiring  temperature  control  is  classed 
as  a  type  F  self-reactive  material. 

(iii)  Procedures  for  assigning  a  self¬ 
reactive  material  to  a  generic  type.  A 
self-reactive  material  shall  be  assigned 
to  a  generic  type  based  on — 
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(A)  Its  physical  state  {i.e.  liquid  or 
solid),  in  accordance  with  the  definition 
of  liquid  and  solid  in  §  171.8  of  this 
subdiapter; 

(B)  A  determination  as  to  its  control 
temperature  and  emergency 
temperature,  if  any,  under  the 
provisions  of  §  173.21(f); 

(C)  Performance  of  the  self-reactive 
material  under  the  test  procedures 
specified  in  the  United  Nations 
Recommendations  emd  the  provisions  of 
paragraph  (a)(2)(iii)  of  this  section;  and 

(D)  For  other  than  a  self-reactive 
material  which  is  identified  by  technical 
name  in  the  Self-Reactive  Materials 
Table  in  §  173.224(b)  or  a  self-reactive 
material  which  may  be  shipped  as  a 
sample  under  the  provisions  of 

§  173.224,  written  approval  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety.  The  person  requesting 
approval  shall  submit  to  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  the  tentative  shipping  description 
and  generic  type  and — 

(1)  All  relevant  data  concerning 
physical  state,  temperature  controls,  and 
tests  results;  or 

(2)  An  approval  issued  for  the  self¬ 
reactive  material  by  the  competent 
authority  of  a  foreign  government. 

(iv)  Tests.  The  generic  type  for  a  self¬ 
reactive  material  shall  be  determined 
using  the  testing  protocol  from  Figure 
14.2  (Flow  Chart  for  Assigning  Self- 
Reactive  Substances  to  Division  4.1) 
from  the  UN  Recommendations. 
***** 

52.  In  §  173.128,  paragraph  (b)(7) 
would  be  revised,  paragraph  (c)(4) 
would  be  removed,  paragraph  (d)  would 
be  redesignated  paragraph  (e)  and  a  new 
paragraph  (d)  would  be  added  to  read  as 
follows: 

§  173.128  Class  5,  Division  5.2— 
Definitions  and  types. 
***** 

(b)*  *  * 

(7)  Type  G.  Organic  peroxide  type  G 
is  an  organic  peroxide  which  will  not 
detonate  in  a  cavitated  state,  will  not 
deflagrate,  shows  no  effect  when  heated 
under  confinement,  and  has  no 
explosive  power.  A  type  G  organic 
peroxide  is  not  subject  to  the 
requirements  of  this  subchapter  for 
organic  peroxides  of  Division  5.2 
provided  it  is  thermally  stable  (self- 
accelerating  decomposition  temperature 
is  50*  C  (122*  F)  or  higher  for  a  50  kg 
(110  pounds)  package).  An  organic 
peroxide  meeting  all  characteristics  of 
type  G  except  thermal  stability  and 
requiring  tempterature  control  is  classed 
as  a  type  F  organic  peroxide. 
***** 


(d)  Approvals.  (1)  An  organic 
peroxide  must  be  approved,  in  writing, 
by  the  Associate  Administrator  for 
Hazardous  Materials  Safety,  before 
being  offered  for  transportation, 
including  assignment  of  a  generic  type 
and  shipping  description,  except  for — 

(1)  An  organic  peroxide  whicn  is 
identified  %  technical  name  in  the 
Oi^anic  Peroxides  Table  in  §  173.225(b); 

(li)  A  mixture  of  organic  peroxides 
prepared  according  to  §  173.225(c)(5);  or 
(iii)  An  organic  peroxide  which  may 
be  shipped  as  a  sample  imder  the 
provisions  of  §  173.225(c). 

(2)  A  person  applying  for  an  approval 
must  submit  all  relevant  data 
concerning  physical  state,  temperature 
controls,  and  tests  results  or  an  approval 
issued  for  the  organic  peroxide  by  the 
competent  authority  of  a  foreign 
government. 

***** 

§173.128  [Amended] 

53.  In  addition,  in  §  173.128,  the 
following  changes  would  be  made: 

a.  In  paragraph  (a)  introductory  text, 
the  word  “apply”  would  be  revised  to 
read  “applies”. 

b.  In  paragraph  (c)(2),  the  word  “and" 
would  he  added  at  the  end  of  the 
paragraph,  and  in  paragraph  (c)(3),  at 
the  end  of  the  paragraph,  the  wording  “; 
and”  would  be  removed  and  replaced 
with  a  period. 

54.  In  §  173.136,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§173.136  Class  8— Definitions. 

(a)  For  the  purpose  of  this  subchapter, 
“corrosive  material”  (Class  8)  means  a 
liquid  or  solid  that  causes  full  thickness 
destruction  of  human  skin  at  the  site  of 
contact  within  a  specified  period  of 
time.  A  liquid  that  has  a  severe 
corrosion  rate  on  steel  or  aluminum 
based  on  the  criteria  in  §  173.137(c)(2)  is 
also  a  corrosive  material. 
***** 

55.  In  §  173.137,  the  second  sentence 
of  the  introductory  text,  and  paragraphs 
(a),  (b),  and  (c)  would  be  revised  to  read 
as  follows: 

§  173.137  Ciass  8— Assignment  of  packing 
group. 

*  *  *  When  the  §  172.101  Table 
provides  more  than  one  packing  group 
for  a  Class  8  material,  the  packing  group 
must  be  determined  using  data  obtained 
firom  tests  conducted  in  accordance  with 
the  1992  OECD  Guidelines  for  Testing  of 
Chemicals  Number  404  “Acute  Dermal 
Irritation/Corrosion”  as  follows: 

(a)  Packing  Group  I.  Materials  that 
cause  full  thickness  destruction  of  intact 
skin  tissue  within  an  obse^ation  period 
of  up  to  60  minutes  starting  after  the 
exposure  time  of  three  minutes  or  less. 


(b)  Packing  Group  U.  Materials  that 
cause  full  thickness  destruction  of  intact 
skin  tissue  within  an  observation  period 
of  up  to  14  days  starting  after  the 
exposure  time  of  more  than  three 
minutes  but  not  more  than  60  minutes. 

(c)  Packing  Group  ni.  Materials,  other 
than  those  meeting  Packing  Group  I  or 
n  criteria — 

(1)  That  cause  full  thickness 
destruction  of  intact  skin  tissue  within 
an  observation  period  of  up  to  14  days 
starting  after  the  exposure  time  of  more 
than  60  minutes.but  not  more  than  4 
hours;  or 

(2)  Materials  which  do  not  cause  full 
thickness  destruction  of  intact  skin 
tissue  but  which  exhibit  a  corrosion  rate 
on  steel  or  aluminum  surfaces 
exceeding  6.25  mm  (0.25  inch)  a  year  at 
a  test  temperature  of  55  *C  (130  *F).  For 
the  purpose  of  testing  steel  P3  (ISO  2604 
(rv):1975)  or  a  similar  t]rpe,  and  for 
testing  aluminum,  non-clad  types  7075- 
T6  or  AZ5GU-T6  should  be  u»9d.  An 
acceptable  test  is  described  in  ASTM  G 
31-72  (Reapproved  1990). 

58.  In  §  173.150,  the  section  heading 
and  paragraph  (d)  would  be  revised  to 
read  as  follows: 

§173.150  Exceptions  for  Class  3 
(flammable)  and  combustible  liquids. 
***** 

(d)  Alcoholic  beverages.  An  alcoholic 
beverage  (wine  and  distilled  spirits  as 
defined  in  27  CFR  4.10  and  5.11)  is  not 
subject  to  the  requirements  of  this 
sub^apter  if  it — 

(1)  Contains  24  percent  or  less  alcohol 
by  volume; 

(2)  Is  in  a  packaging  of  five  liters  or 
less;  or 

(3)  Is  a  Packing  Group  m  alcoholic 
beverage  in  a  packaging  of  250  L  (66 
gallons)  or  less,  unless  transported  by 
air. 

***** 

§173.150  [Amended] 

57.  In  addition,  in  §  173.150,  the 
following  changes  would  be  made: 

a.  In  paragraph  (a),  the  wording 
“another  hazard  class.”  would  be 
revised  to  read  “another  hazard  class 
except  Division  6.1,  Packing  Group  m  or 
Class  8,  Packing  Group  m.”. 

b.  In  the  intr^uctory  text  of 
paragraph  (b),  the  wording  “flammable 
liquids  (Class  3)”  would  be  revised  to 
read  “flammable  liquids  [Class  3)  and 
combustible  liquids”. 

c.  In  paragraph  (b)(3),  the  wording 
“flammable  liquids  in  Packii^  Group 
m,”  would  be  revised  to  read 
“flammable  liquids  in  Packing  Group  III 
and  combustible  liquids,”. 

58.  In  §  173.152,  paragraph  (b)(3) 
would  be  revised  to  read  as  follows: 
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§  173.152  ExceptkMls  for  Division  5.1 
(oxidizers)  and  Division  5.2  (organic 
peroxides). 

***** 

(b)*  •  * 

(3)  For  organic  peroxides  which  do 
not  require  temperature  control  during 
transportation — 

(i)  For  Type  D,  E,  or  F  organic 
peroxides,  inner  packagings  not  over 
125  ml  (4.22  ounces)  net  capacity  each 
for  liquids  or  500  g  (17.64  ounces)  net 
capacity  for  solids,  packed  in  strong  . 
outer  packagings. 

(ii)  For  Type  B  or  C  organic  peroxides, 
inner  packagings  not  over  25  ml  (0.845 
ounces)  net  capacity  each  for  liquids  or 
100  g  (3.528  ounces)  net  capacity  for 
solids,  packed  in  strong  outer 
packagings. 

***** 

§173.159  [Amended) 

59.  In  §  173.159,  paragraph  (d)  would 
be  removed  and  reserved. 

60.  Section  173.164  would  be 
amended  by  revising  the  paragraph  (b) 
introductory  text  and  the  last  sentence 
of  paragraph  (b)(1),  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (d) 
and  (e)  respectively,  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  173.164  Mercury  (metallic  and  articles 
containing  mercury). 
***** 

(b)  Manufactured  articles  or 
apparatuses  containing  more  than  100 
mg  (0.0035  ounce)  mercury  are  excepted 
from  the  spedfrcation  packaging 
requirements  of  this  subchapter  when 
packaged  as  follows: 

(1)  •  *  *  Mercury  switches  and 
relays  are  excepted  from  these 
packaging  requirements,  if  they  are 
totally  enclosed,  leakproof  and  in  sealed 
metal  or  plastic  units. 
***** 

(c)  Manufactured  articles  or 
apparatuses,  each  containing  not  more 
than  100  mg  (0.0035  ounce)  of  mercury 
and  pad^ged  so  that  the  quantity  of 
mercury  per  package  does  not  exceed  1 
g  (0.035  ounce)  are  not  subject  to  the 
requirements  of  this  subchapter. 
****«■ 

§173.164  [Amended] 

61.  In  addition,  in  §  173.164,  the 
following  changes  would  be  made: 

a.  In  paragraph  (aKl).  in  the  first 
sentence,  the  wording  “not  more  than 
250  ml  (8  oz)  capacity  each”  would  be 
revised  to  read  “not  more  than  3.5  kg 
(7.7  pounds)  capacity  each”. 

b.  In  paragraphs  (a)(1)  and  (a)(2),  the 
wording  “or  reconstituted  wood  (4F) 
boxes,”  would  be  revised  to  read  “, 


reconstituted  wood  (4F)  or  solid  plastic 
(4H2)  boxes,’’  each  place  it  appears. 

c.  In  paragraph  (a)(2),  imm^iately 
following  the  wording  “  ‘quicksilver 
flasks”  ’  the  wording  “of  not  more  than 
3.5  kg  (7.7  pounds)  capacity  each” 
would  be  added. 

62.  Section  173.166  would  be 
amended  by  revising  the  section 
heading,  adding  a  new  last  sentence  in 
paragraph  (a),  revising  paragraph  (b),  the 
last  sentence  of  paragraph  (c)  and 
paragraph  (d)(1)  to  read  as  follows: 

§173.166  Air  bag  inftators,  air  bag 
modules,  seat-belt  pre-tensioners,  and  seat- 
belt  modules. 

(a)  *  *  *  A  seat-belt  pre-tensioner 
contains  similar  hazardous  materials 
and  is  used  in  the  operation  of  a  seat- 
belt  restraining  system  in  a  motor 
vehicle.  A  seat-belt  module  is  the  seat 
belt  pre-tensioner  plus  seat-belt 
hardware. 

(b)  Classification.  An  air  bag  inflator, 
air  bag  module,  seat-belt  pre-tensioner 
or  seat-belt  module  may  be  classed  as 
Class  9  only  if  it  meets  the  following 
requirements — 

(1)  The  manufacturer  has  submitted 
each  design  type  air  bag  inflator  or  seat- 
belt  pre-tensioner  to  the  Bureau  of 
Explosives  (BOE)  or  the  Bureau  of 
Mines  (BOM)  fcff  examination  and 
testing.  Hie  submission  must  contain  a 
detailed  description  of  the  inflator  or 
pre-tensioner  (cxr,  if  more  than  a  single 
inflator  or  pre-tensioner  is  involved,  the 
maximum  parameters  of  each  particular 
inflator  or  pre-tensioner  design  type  for 
which  approval  is  sought)  and  details 
on  the  complete  package. 

(2)  Samples  of  the  inflator  or  pre¬ 
tensioner,  packaged  as  for  transport, 
have  been  subjected  to  test  series  6(c)  of 
the  UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Tests 
and  Criteria,  Second  Editicm,  1990  with 
no  explosion  of  the  device,  no 
fragmentation  of  device  casings,  and  no 
projection  hazard  or  thffmal  effect 
wdiich  would  significantly  hinder  fire¬ 
fighting  or  other  emergency  response 
efforts  in  the  immediate  vicinity. 

(3)  The  manufacturer  submits  an 
application,  including — 

(i)  The  BOE  or  BOM  test  results  and 
report  recommending  the  shipping 
description  and  classification  for  each 
device  or  design  type;  or 

(ii)  An  approved  classification  issued 
by  the  competent  authority  of  a  foreign 
government,  to  the  Associate 
Administrator  fcH*  Hazardous  Materials 
Safety,  and  is  notified  in  writing  by  the 
Associate  Administrator  that  the  device 
has  been  classed  as  Gass  9  and 
approved  for  transportation. 


(4)  No  approval  applications  are 
required  for  air  bag  or  seat-belt  modules 
containing  an  approved  air  bag  inflator 
or  seat-belt  pre-tensioner. 

(c)  *  *  *  A  module  must  be 
identified  with  the  same  EX  number  or 
product  code  of  the  approved  inflator  or 
pre-tensioner, 

(d)  *  *  *  (1)  An  air  bag  or  seat-belt 
module  that  has  been  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  and  is  installed  in  a 
motor  vehicle  or  in  completed  vehicle 
components,  such  as  steering  columns 
or  door  panels,  is  not  subject  to  the 
requirements  of  this  subchapter. 
***** 

§173.166  [Amended] 

63.  In  addition,  in  §  173.166,  the 
following  changes  would  be  made: 

a.  In  paragraph  (c),  in  the  first  and 
second  sentences,  the  wording  “or  pre- 
tensioner”  would  be  added  immediately 
following  the  wording  “inflator”  each 
place  it  appears. 

b.  In  paragraph  (d)(2),  the  wording  “or 
seat-belt”  would  be  added  immediately 
following  the  wording  “air  bag”  and  the 
wording“or  pre-tensioner”  would  be 
added  immediately  following  the 
wording  “inflator”. 

c.  In  paragraph  (f),  the  wording 
“FLAK&iABLE  SOLID  label”  would  be 
revised  to  read  “CLASS  9  label”. 

64.  Section  173.168  would  be  added 
to  read  as  follows: 

§173.168  Nonspiliabie  «vet  electric  storage 
batteries. 

(a)  Nonspillable  wet  electric  storage 
batteries  are  batteries  from  which 
electrolyte  will  not  flow  in  the  event  of 
a  ruptured  or  cracked  case.  These 
batteries  must  be  capable  of 
withstanding  the  vibration  test  and  the 
pressure  differential  test  listed  below 
without  leakage  of  battery  fhiid. 

(1)  Vibration  test.  The  battery  must  be 
rigidly  clamped  to  the  platform  of  a 
vibration  machine,  and  a  simple 
harmonic  motion  having  an  amplitude 
of  0.8  mm  (0.03  inches),  with  a  1.6  mm 
(0.063  inches)  maximum  total  excursion 
must  be  applied.  The  frequency  must  be 
varied  at  die  rate  of  1  Hz/min  between 
the  limits  of  10  Hz  to  55  Hz.  The  entire 
range  of  frrequencies  and  return  must  be 
traversed  in  95±5  minutes  for  each 
mounting  position  (direction  of  vibrator) 
of  the  battery.  The  battery  must  be 
tested  in  three  mutually  perpendicular 
positions  (to  include  testing  with  fill 
openings  and  vents,  if  any,  in  an 
inverted  position)  for  equal  time 
periods. 

(2)  Pressure  differential  test. 
Following  the  vibration  test,  the  battery 
must  be  stored  for  six  hours  at  24  ‘CM 
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"C  (75  ®F)  while  subjected  to  a 

pressure  differential  of  at  least  88  kPa 
(13  psi).  The  battery  must  be  tested  in 
three  mutually  perpendicular  positions 
(to  include  testing  with  fill  openings 
and  vents,  if  any,  in  an  inverted 
position)  for  at  least  six  hours  in  each 
position. 

(b)  Except  as  provided  in 
§  175.10(a)(19)  of  this  subchapter,  a 
nonspillable  battery  is  not  subject  to  any 
other  requirements  of  this  subchapter 
if — 

(1)  The  battery  is  protected  against 
short  circuits  and  securely  packaged; 
and 

(2)  For  a  battery  manufactured  after 
September  30, 1995,  the  battery  and  any 
outer  packaging  is  plainly  and  durably 
marked  “NONSPILLABLE”  or 
“NONSPILLABLE  BATTERY”. 

§173.171  [Amendedl 

65.  In  §  173.171,  in  paragraph  (a),  the 
wording  “Division  1.3  classification” 
would  be  revised  to  read  “Division  1.3 
and  Division  4.1  classification”. 

66.  Section  173.185  would  be  revised 
to  read  as  follows: 

§  173.185  Lithium  celis  and  batteries. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  a  lithiuni  cell  or  battery  is 
authorized  for  transportation  only  if  it 
conforms  to  the  provisions  of  this 
section. 

(b)  Exceptions.  Cells  and  batteries  are 
not  subject  to  the  requirements  of  this 
subchapter  if  they  meet  the  following 
requirements: 

(1)  Each  cell  with  a  liquid  cathode 
may  contain  no  more  than  0.5  g  (0.02 
ounce)  of  lithium  or  lithium  alloy,  and 
each  cell  with  a  solid  cathode  may 
contain  no  more  than  1.0  g  (0.04  ounce) 
lithium  or  lithium  alloy; 

(2)  Each  battery  with  a  liquid  cathode 
may  contain  an  aggregate  quantity  of  no 
more  than  1.0  g  (0.04  ounce)  lithium  or 
lithium  alloy,  and  each  battery  with  a 
solid  cathode  may  contain  an  aggregate 
quantity  of  no  more  than  2.0  g  (0.07 
ounce)  of  lithium  or  lithium  alloy; 

(3)  Each  cell  must  be  hermetically 
sealed; 

(4)  Cells  and  batteries  must  be 
separated  so  as  to  prevent  short  circuits 
and  must  be  packed  in  strong 
packagings,  except  when  installed  in 
equipment;  and 

(5)  If  a  liquid  cathode  battery  contains 
more  than  0.5  g  (0.02  ounce)  of  lithium 
or  lithium  alloy  or  a  solid  cathode 
battery  contains  more  than  1.0  g  (0.04 
ounce)  lithium  or  lithium  alloy,  it  may 
not  contain  a  liquid  or  gas  that  is  a 
hazardous  material  according  to  this 
subchapter  unless  the  liquid  or  gas,  if 
free,  would  be  completely  absoi^d  or 

[ 


neutralized  by  other  materials  in  the 
battery. 

(c)  ^lls  and  batteries  also  are  not 
subject  to  this  subchapter  if  they  meet 
the  following  requirements: 

(1)  Each  cell  contains  not  more  than 
5  g  (0.18  ounces)  of  lithium  or  lithium 
alloy; 

(2)  Each  battery  contains  not  more 
than  25  g  (0.88  ounces)  of  lithium  or 
lithium  alloy; 

(3)  Each  cell  or  battery  is  of  the  type 
proved  to  be  non-dangerous  by  testing 
in  accordance  with  tests  in  Part  IV  of  the 
UN  Recommendations  on  the  Transport 
of  Dangerous  Goods,  Tests  and  Criteria, 
Third  Edition  1994;  such  testing  should 
be  carried  out  on  each  type  prior  to  the 
initial  transport  of  that  type;  and 

(4)  Cells  and  batteries  are  designed  or 
packed  in  such  a  way  as  to  prevent  short 
circuits  under  conditions  normally 
encoimtered  in  transportation. 

(d)  Cells  and  batteries  and  equipment 
containing  cells  and  batteries  which 
were  . first  transported  prior  to  January  1, 
1995  and  were  assigned  to  Class  9  on 
the  basis  of  the  requirements  of  this 
subchapter  in  efiect  on  October  1, 1993 
may  continue  to  be  transported  in 
accordance  with  the  applicable 
requirements  in  effect  on  October  1, 

1993. 

(e)  Cells  and  batteries  may  be 
transported  as  items  of  Class  9  if  they 
meet  the  requirements  in  paragraphs 
(e)(1)  throu^  (e)(9)  of  this  section: 

(1)  Cells  must  not  contain  more  than 
12  g  (0.42  ounce)  of  lithium  or  lithium 
alloy.  When  transported  by  passenger 
aircraft,  cells  must  not  contain  more 
than  3  g  (0.11  ounces)  of  lithium  or 
lithium  alloy. 

(2)  Batteries  must  not  contain  more 
than  500  g  (17.6  oimces)  of  lithium  or 
lithium  alloy.  When  transported  by 
passenger  aircraft,  batteries  must  not 
contain  more  than  125  g  (4.4  ounces)  of 
lithium  or  lithium  alloy. 

(3)  Each  cell  and  battery  must  be 
equipped  with  an  effective  means  of 
preventing  external  shOTt  circuits. 

(4)  Each  cell  and  battery  must 
incorporate  a  safety  venting  device  or  be 
designed  in  a  manner  that  will  preclude 
a  violent  rupture  under  conditions 
normally  incident  to  transportation. 

(5)  Batteries  containing  cells  or  series 
of  cells  connected  in  parallel  must  be 
equipped  with  diodes  to  prevent  reverse 
current  flow. 

(6)  Cells  and  batteries  must  be  packed 
in  strong  inner  packagings  containing 
not  more  than  500  g  (17.6  ounces)  of 
lithiiun  or  lithium  alloy.  When 
transported  by  passenger  aircraft,  inner 
packagings  must  not  contain  more  than 
125  g  (4.4  ounces)  of  lithium  or  lithium 
alloy. 


(7)  Cells  and  batteries  must  be  packed 
in  inner  packagings  in  such  a  manner  as 
to  effectively  prevent  short  circuits  and 
to  prevent  movement  which  could  lead 
to  short  circuits. 

(8)  Cells  and  batteries  must  be 
packaged  in  packagings  conforming  to 
the  requirements  of  part  178  of  this 
subchapter  at  the  Packing  Group  11 
performance  level: 

(i)  Inner  packagings  must  be  packed 
within  a  wooden  box  (4Cl,  4C2,  4D,  or 
4F),  fiberboard  box  (4G),  fiber  drum 
(IG),  or  metal  drum  (1A2  or,  1B2); 

(ii)  Cells  and  batteries  intended  for  air 
transportation  must  be  packaged  in 
metal  drums  (lAl  or  1B2)  fitted  with 
gas-tight  gaskets;  and 

(iii)  When  the  outer  packaging  is 
metal,  the  inner  packagings  must  be 
separated  from  each  other  and  from  the 
outer  packaging  by  at  least  25  mm  (1 
inch)  of  non-combustible  cushioning 
material. 

(9)  One  of  the  following  criteria  must 
be  met: 

(i)  Each  cell  or  battery  is  of  the  type 
proven  to  meet  the  criteria  of  Class  9  by 
testing  in  accordance  with  tests  in  Part 
IV  of  the  UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Tests 
and  Criteria,  Third  Edition  1994;  or 

(ii)  Ten  cells  and  one  battery  of  each 
type  taken  from  production  each  week 
should  be  subjected  to  extreme 
temperature  exposure  and  the  short 
circuit  test  procedures  in  Part  IV  of  the 
UN  Recommendations  on  the  Transport 
of  Dangerous  Goods,  Tests  and  Criteria, 
Third  Edition  1994,  or,  equivalent  tests 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety.  There  should  be  no  evidence  of 
distortion,  leakage  or  internal  heating  in 
conducting  the  extreme  temperature 
exposure  test  procedure.  In  conducting 
the  short  circuit  test  procedure,  if 
venting  occurs,  an  open  flame  applied 
to  venting  fumes  should  not  produce  an 
explosive  condition;  or 

(iii)  Cells  and  batteries  that  are 
hermetically  sealed  are  excepted  from 
paragraphs  (e)(8)(ii)  and  (e)(8)(iii)  if  the 
cells  and  batteries  are  subjected  to  the 
altitude  simulation,  extreme 
tem]}erature  exposure,  vibration,  and 
sho^  tests  described  in  the  UN 
Recommendations  on  the  Transport  of 
Dangerous  Goods,  Tests  and  Criteria, 
Third  Edition  1994,  or  equivalent  tests 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  and  show  no  visible  evidence  of 
out-gassing,  leakage,  loss  of  mass  or 
distortion. 

(10)  Except  as  provided  in  paragraph 
(i)  of  this  section,  cells  or  batteries  may 
not  be  offered  for  transportation  or 
transported  if  any  cell  has  been 
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discharged  to  the  extent  that  the  open 
circuit  voltage  is  less  than  two  volts  or 
is  less  than  2/3  of  the  voltage  of  the  fully 
charged  cell,  whichever  is  less. 

(f)  Equipment  containing  or  packed 
with  cells  and  batteries  meeting  the 
requirements  of  paragraph  (b)  or  (c)  of 
this  section  are  excepted  from  all  other 
requirements  of  this  subchapter. 

(g)  Equipment  containing  or  packed 
with  cells  and  batteries  may  be 
transported  as  items  of  Class  9  if  the 
batteries  and  cells  meet  all  the 
requirements  of  paragraph  (e)  of  this 
section  and  are  packaged  as  follows: 

(1)  Equipment  containing  cells  and 
batteries  must  be  packed  in  a  strong 
outer  packaging  that  is  waterproof  or  is 
made  waterproof  through  the  use  of  a 
liner.  The  equipment  must  be  secured 
within  the  outer  packaging  and  be 
packed  as  to  effectively  prevent 
movement,  short  circuits,  and 
accidental  operation  during  transport: 
and 

(2)  Cells  and  batteries  packed  with 
equipment  should  be  packed  in  inner 
packagings  conforming  to  paragraph 
(e)(9)  of  tMs  section  in  such  a  manner 
as  to  effectively  prevent  movement  and 
short  circuits.  Not  more  than  5  kg  of 
cells  and  batteries  may  be  packed  with 
each  item  of  equipment. 

(h)  Cells  and  batteries,  for  disposal, 
may  be  offered  for  transportation  or 
transported  to  a  permitted  storage 
facility  and  disposal  site  by  motor 
vehicle  when  they  meet  the  following 
requirements: 

(1)  Cells  must  not  contain  more  than 
12  g  (0.42  ounce)  and  batteries  must  not 
contain  more  than  500  g  (17.6  ounces) 
of  lithium  or  lithium  alloy; 

(2)  Be  equipped  with  an  effective 
means  of  preventing  external  short 
circuits;  and 

(3)  Are  packed  in  a  strong  outer 
paclmging  conforming  to  the 
requirements  of  §§  173.24  and  173.24a. 
The  packaging  need  not  conform  to 
performance  requirements  of  part  178  of 
this  subchapter. 

(i)  Cells  and  batteries  and  equipment 
containing  or  packed  with  cells  and 
batteries  which  do  not  comply  with  the 
provisions  of  this  section  may  be 
transported  only  if  they  are  approved  by 
the  Associate  Administrator  for 
Hazardous  Materials  Safety. 

(j)  For  testing  purposes,  cells 
containing  not  more  than  12  g  (0.42 
ounce)  of  lithium  or  lithium  ^loy  and 
batteries  containing  not  more  than  500 
g  (17.6  ounces)  of  lithium  or  lithium 
alloy  may  be  offered  for  transportation 
or  transported  by  highway  only  as  items 
of  Class  9.  Packaging  must  conform  with 
paragraphs  (e)(8)(i)  and  (iii)  of  this 


section  with  not  more  than  100  cells  per 

^  67.  lection  173.189  would  be  added 
to  read  as  follows: 

§  173.189  Batteries  containing  sodium  or 
ceils  containing  sodium. 

(a)  Batteries  and  cells  may  not  contain 
any  hazardous  material  other  than 
sulfur.  Cells  not  forming  a  component  of 
a  completed  battery  may  not  be  offered 
for  transportation  at  a  temperature  at 
which  any  liquid  sodium  is  present  in 
the  cell.  Batteries  may  only  be  offered 
for  transportation,  or  transported,  at  a 
temperature  at  which  any  liquid  sodium 
present  in  tlie  battery  conforms  to  the 
conditions  prescribe  in  paragraph  (d) 
of  this  section. 

(b)  Cells  must  consist  of  hennetically 
sealed  metal  casings  which  fully  enclose 
the  hazardous  materials  and  which  are 
so  constructed  and  closed  as  to  prevent 
the  release  of  the  hazardous  materials 
under  normal  conditions  of  transport. 
Cells  must  be  placed  in  suitable  outer 
packagings  with  sufficient  cushioning 
material  to  prevent  contact  between 
cells  and  between  cells  and  the  internal 
surfaces  of  the  outer  packaging,  and  to 
ensure  that  no  dangerous  movement  of 
the  cells  within  the  outer  packaging 
occurs  in  transport.  Cells  must 
packaged  in  1A2. 1B2.  ID,  IG.  1H2.  4C. 
4D.  4F,  4G  or  4H2  outer  packagings 
which  meet  the  requirements  of  part  178 
of  this  subchapter  at  the  Packing  Group 
n  performance  level. 

(c)  Batteries  must  consist  of  cells 
secured  within,  and  fully  enclosed  by  a 
metal  casing  so  constructed  and  closed 
as  to  prevent  the  release  of  the 
hazardous  materials  under  normal 
conditions  of  transport.  Batteries  may  be 
offered  for  transportation,  and 
transported,  unpacked  or  in  protective 
packagings  that  are  not  subject  to  the 
requirements  of  part  178  of  this 
sul^hapter. 

(d)  Batteries  containing  any  liquid 
sodium  may  not  be  offered  for 
transportation,  or  transported,  by 
aircraft.  Batteries  containing  liquid 
sodium  may  be  transported  by  motor 
vehicle,  rail  car  or  vessel  under  the 
following  conditions: 

(1)  Batteries  must  be  equipped  with 
an  effective  means  of  preventing 
external  short  circuits,  such  as  by 
providing  complete  electrical  insulation 
of  battery  terminals  or  other  external 
electrical  connectors.  Battery  terminals 
or  other  electrical  connectors 
penetrating  the  heat  insulation  fitted  in 
battery  casings  must  be  provided  with 
thermal  insulation  sufficient  to  prevent 
the  temperature  of  the  exposed  surfaces 
of  such  devices  firom  exceeding  55 
(130  “F). 


(2)  No  battery  may  be  offered  for 
transportation  if  the  temperature  at  any 
point  on  the  external  surface  of  the 
battery  exceeds  55  “C  (130  “F). 

(3)  If  any  external  source  of  heating  is 
used  during  transportation  to  maintain 
sodium  in  batteries  in  a  molten  state, 
means  must  be  provided  to  ensure  that 
the  internal  temperature  of  the  battery 
does  not  reach  or  exceed  400  ‘’C  (752 
“F). 

(4)  When  loaded  in  a  transport  vehicle 
or  freight  container: 

(i)  Batteries  must  be  secured  so  as  to 
prevent  significant  movement  within 
the  transport  vehicle  or  freight  container 
under  conditions  normally  incident  to 
transportation; 

(ii)  Adequate  ventilation  and/or 
separation  between  batteries  must  be 
provided  to  ensure  that  the  temperature 
at  any  point  on  the  external  surface  of 
the  battery  casing  will  not  exceed  240 
(464  **F)  during  transportation;  and 

(iii)  No  other  hazanlous  materials, 
with  the  exception  of  cells  containing 
sodium,  may  be  loaded  in  the  same 
transport  vehicle  or  freight  container. 
Batteries  must  be  separated  from  all 
other  freight  by  a  distance  of  not  less 
than  0.5  meters  (1.6  feet). 

§173.196  [Amended] 

68.  In  §  173.196,  in  paragraph  (f).  the 
wording  “the  primary  receptacle  and 
secondary  packaging”  would  be  revised 
to  read  “the  primary  receptacle  or 
secondary  packaging’*. 

§173.211  [Amended] 

69.  In  §  173.211,  in  paragraph  (c).  for 
the  entry  “Steel  box  with  liner:”,  the 
wording  “4A2”  would  be  revised  to 
read  “4A”;  and  for  the  entry 
“Aluminum  box  with  liner:"  the 
wording  “4B2”  would  be  revised  to  read 
“4B". 

§173.212  [Amended] 

70.  In  §  173.212,  in  paragraph  (cj,  for 
the  entry  “Steel  box:”  the  wording 
“4A1”  would  be  revised  to  read  “4A”; 
for  the  entry  “Steel  box  with  liner:”  the 
wording  “4A2”  would  be  revised  to 
read  “4A”;  for  the  entry  “Aluminum 
box:”  the  wording  “4Bl”  would  be 
revised  to  read  “4B”;  and  for  the  entry 
“Aluminum  box  with  liner: ’‘the 
wording  “4B2”  would  be  revised  to  read 
“4B”. 

§173.213  [Amended] 

71.  In  §  173.213,  in  paragraph  (c),  for 
the  entry  “Steel  box  with  liner:”  the 
wording  “4A2”  would  be  revised  to 
read  “4A”;  for  the  entry  “Steel  box:”  the 
wording  “4A1”  would  be  revised  to 
read  “4A'’;  and  for  the  entry 
“Aluminum  box  with  liner:"  the 
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wording  “4B2”  would  be  revised  to  read 
“4B”. 

72.  Section  173.224  would  be  revised 
to  read  as  follows: 

§  173.224  Packaging  and  control  and 
emergency  temperatures  for  self-reactive 
materials. 

(a)  General.  When  the  §  172.101  Table 
of  this  subchapter  specifies  that  a 
Division  4.1  material  be  packaged  in 
accordance  with  this  section,  only 
packagings  which  conform  to  the 
provisions  of  this  section  may  be  used. 
Each  packaging  must  conform  to  the 
general  packaging  requirements  of 
subpart  B  of  this  part  and  the  applicable 
requirements  of  part  178  of  this 
subchapter.  Non-bulk  packagings  must 
meet  Packing  Group  II  performance 
levels.  To  avoid  unnecessary 
confinement,  metallic  non-bulk 
packagings  meeting  Packing  Group  I  are 
not  authorized.  Self-reactive  materials 
which  require  temperature  control  are 
subject  to  the  provisions  of  §  173.21(f). 
Packagings  required  to  bear  a  Class  1 
subsidiary  label  must  conform  to 
§§  173.60  through  173.62. 


(b)  Self-Reactive  Materials  Table:  The 
self-reactive  materials  table  specifies,  by 
technical  name,  those  self-reactive 
materials  that  are  authorized  for 
transportation  and  not  subject  to  the 
approval  provisions  of 
§  173.124(a)(2)(vii).  A  self-reactive 
material  identified  by  technical  name  in 
the  following  table  is  authorized  for 
trahsportation  only  if  it  conforms  to  all 
applicable  provisions  of  the  table.  The 
column  headings  of  the  Self-Reactive 
Materials  Table  are  as  follows: 

(1)  Technical  name.  Column  1 
specifies  the  technical  name. 

(2)  ID  number.  Column  2  specifies  the 
identification  number  which  is  used  to 
identify  the  proper  shipping  name  in 
the  §172.101  Table. 

(3)  Concentration  of  self-reactive 
material.  Column  3  specifies  the 
concentration  (percent)  limitations,  if 
any,  in  mixtures  or  solutions  for  the 
self-reactive  material.  Limitations  are 
given  as  minimums,  maximums,  or  a 
range,  as  appropriate.  A  range  includes 
the  lower  and  upper  limits  (i.e.,  “53- 

Self-Reactive  Materials  Table 


100”  means  from,  and  including,  53 
percent  to,  and  including  100  percent). 

(4)  Packing  method.  Column  4  species 
the  highest  packing  method  which  is 
authorized  for  the  self-reactive  material. 
A  packing  method  corresponding  to  a 
smaller  package  size  may  be  used,  but 

a  packing  method  corresponding  to  a 
larger  package  size  may  not  be  used. 

The  Table  of  Packing  Methods  in 
§  173.225(d)  defines  the  packing 
methods.  Additional  bulk  packagings 
are  authorized  in  paragraph  (d)  of  this 
section  for  Type  F  self-reactive 
materials. 

(5)  Control  temperature.  Column  5 
specifies  the  control  temperature  in  °C. 
Temperatures  are  specified  only  when 
temperature  controls  are  requii^  (see 
§173.21(0). 

(6)  Emergency  temperature.  Column  6 
specifies  the  emergency  temperature  in 
®C.  Temperatures  are  specified  only 
when  temperature  controls  are  required 
(see  §173.21(0). 

(7)  Notes.  Column  7  specifies  other 
applicable  provisions,  as  set  forth  in 
notes  following  the  table 


Setf-reactive  substance 

(1) 

Identification 

number 

(2) 

Concentration 

(%) 

(3) 

Packing 

method 

(4) 

CorTtrol  tem¬ 
perature  (“C) 

(5) 

Emergency 

temperature 

(“C) 

(6) 

Notes 

(7) 

A7rwiir9itirkmmide  formulation  type  B  . 

3232 

<100 

OP5B 

A7(vtimrbonamide  formulation  type  C.  . 

3234 

<100 

OP6A 

A7ivtin9rhnnamide  formulation  type  D  . 

3236 

<100 

OP7B 

2,2'-Azocli(2,4-dimethyl-4-metho'xyvaleronitrile)  . 

3236 

100 

OP7B 

-5 

+5 

9,9'-A7rvii(2,4-dimethyh/aleronitriie}  . 

3236 

100 

OP7B 

-1-10 

+15 

9,9'-A7nrti(ethyf  9-methylprnpiorvite)  . 

3235 

100 

OP7A 

+20 

+25 

1,1-Azodi{hexahydrobenzonitrile)  . 

3236 

100 

OP7B 

2,2'-AznHi{L<«nhiityronitriiA)  . 

3234 

100 

OP6B 

+40 

+45 

2^'-Azod(2-fnethylbutyror)itrile)  . . 

3236 

100 

OP7B 

+35 

+40 

. . 

Benzane-1 ,3-cisulpht)hyrtra7irlA,  as  a  paste  . 

3236 

52 

OP7B 

Benzene  sulphohydrazide  . 

3236 

100 

OP7B 

i 

4-(Benzyl(ethyl)amino)-3-ethoxybenzenediazoniijm 

3236 

100 

OP7B 

zinc  chloride. 

4-(Benzyl(methyl)amino)-3- 

3236 

100 

OP7B 

r40 

+45 

ethoxybenzenediazonium  zinc  chloride. 

3-r:hloro-4-Diethyiamino-benzenArlia7nnium  zinc 

3236 

100 

OP7B 

.  . 

chloride. 

9.nia7rwl-Klaphthoi-4-sulphnchlr)ride  . 

3922 

100 

OP5B 

9-r)i<i7n-i.N9phthol-5-sulphochlt)ride  . 

.3999 

100 

OP5B 

2,5-Diethoxy-4-fTX>rphoiino-beiizenediazonium  zinc 

3236 

67-100 

OP7B 

+35 

+40 

chloride. 

2,5-Diethoxy-4-morpholino-benzenediazonium  zinc 

3236 

66 

OP7B 

+40 

+45 

chloride. 

2,5-Diethoxy-4-morpholino-benzenediazonium 

3236 

100 

OP7B 

+30 

+35 

tetrafluoroborate. 

2,5-Diethoxy-4- 

3236 

67 

OP7B 

+40 

+45 

(phenylsulphonyl)benzenediazonium  zinc  chio- 

• 

ride. 

2,5-Din)ethoxy-4-(4- 

3236 

79 

OP7B 

+40 

+45 

methylphenytsulphonyjbenzene-diazonium  zinc 

chloride. 

4-Dimethylamino-6-<2- 

3236 

100 

OP7B 

+40 

+45 

dimethylaminoethoxy)tokjene-2-diazonium  zinc 

chloride. 

3224 

72 

OP6B 

a  paste. 

' 
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Self-Reactive  Materials  Table— Continued 


Setf-reacth/e  substance 

(1) 


N,N'-Oinitrosopentamethylenetetramine . 

Diphenyk>xide-4,4'-Oisu^hohydrazide  . 

4-Cipropylaniinobenzenediazoniurn  zinc  chloride  .. 

2-(N.N-Ethoxycafbonylphenylamino)-3-nDethoxy-4^ 
(N-methyt44- 

cyclohexylafnino)benzenediazonium  zinc  chlo¬ 
ride. 

2-(N,N-Ethoxycart)onylphenylamino)-3-methoxy-4- 

(N-methyt-N- 

cyck)hexylamino)benzenediazonium  zinc  chlo¬ 
ride. 

N-Formyl-2-<nitroinethylene)-1 ,3-perhydrothiazine  . 

2- <2-Hydroxyethoxy)-1  -(pynolidin-1  -yl)benzene-4- 
(iazonium  zinc  chloride. 

3- <2-Hydroxyethoxy)-4-(pynroli(fir)-1  - 
yl)b^ene(iazonium  zinc  chloride. 

2- <N.N-MelhylamirK)ethylcafbonyl)-4-(3,4-dimethyt- 
phenyl8ul|Wiyl)benzene-diazonium  zirw  chlo¬ 
ride. 

4- Methybenzenesulphonyihydrazide  . 

3- MethyM-(pyrrolidin-1-yO  benzenectezonium 

tetarafluoroborate. 

4- Nitrosophenol  . 

Self-reactive  iquid,  sample  . . 

Self-reactive  liquid,  sample,  temperature  control  ... 

Self-reactive  solid,  sample  . 

Self-reactive  solid,  sam^,  temperature  control .... 

Sodkim  2-(iazo-1-naphthol-4-8uiphonate  . 

Sodkim  2-(iazo-1-naphthol-5-sulphonate  . 

Tetramine  palladium  (II)  nitrate  . . . 


Identification 

Corxientration 

Packing 

Control  tern- 

Emergency 

number 

(%) 

method 

perature  (®C) 

(“C) 

(2) 

(3) 

(4) 

(5) 

(6) 

3224 

82 

OP6B 

3226 

100 

OP7B 

■)|i)|||i)iiiiiil 

3226 

100 

OP7B 

■||ii|li|lji|i|||l 

3236 

63-92 

OP7B 

+40 

+45 

3236 

62 

OP7B 

+35 

+40 

3236 

100 

OP7B 

+45 

+50 

3236 

100 

OP7B 

+45 

+50 

3236 

100 

OP7B 

+40 

+45 

3236 

96 

OP7B 

+45 

+50 

3226 

100 

OP7B 

+40 

+45 

3234 

95 

OP6B 

+45 

+50 

3236 

100 

OP7B 

+35 

+40 

3223 

OP2A 

3233 

■■■■■■  III  1 

OP2A 

BMNIMMMi 

3224 

Hiiiiii  !  1 

OP2B 

3234 

1  1 

OP2B 

3226 

100 

OP7B 

3226 

100 

OP7B 

3234 

100 

OP6B 

+30 

+35 

Notes 

(7) 


1 


1 .  With  a  compatible  (filuent  having  a  boiling  point  of  rxtt  less  than  150  C. 

2.  Samples  ntay  only  be  offered  for  transportation  when  aN  available  data  irxficate  that  the  sample  is  no  more  dar)gerous  than  a  self-reactive 
substance  type  C,  and  the  sample  is  packaged  using  packaging  method  OP2A  for  liquids  or  OP2B  for  solids,  as  appropriate,  in  quantities  less 
than  10  kg  ^r  shipment,  employing  any  necessary  terriperature  controls. 


(c)  New  self-reactive  materials, 
formulations  and  samples.  (1)  Except  as 
provided  for  samples  in  paragraph  (c)(4) 
of  this  section,  no  person  may  offer, 
accept  for  transportation,  or  transport  a 
self-reactive  material  which  is  not 
identified  by  technical  name  in  the  Self- 
Reactive  Materials  Table  of  this  section, 
or  a  formulation  of  one  or  more  self¬ 
reactive  materials  which  are  identihed 
by  technical  name  in  the  table,  unless 
the  self-reactive  material  is  assigned  a 
generic  type  and  shipping  description 
and  is  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  under  the  provisions  of 
§173.124(a)(2)(vii). 

(2)  Except  as  provided  by  an  approval 
issued  under  §  173.124(a)(2)(vii), 
intermediate  bulk  and  bulk  packagings 
are  not  authorized. 

(3)  Non-bulk  packagings  are 
authorized  as  specific  in  the  Packing 
Method  Table  for  Generic  Types,  as 
follows.  Column  1  of  the  table  specifies 
the  generic  type  by  identification 
number.  Column  2  of  the  table  specifies 
the  generic  proper  shipping  name  from 


the  §  172.101  Table.  Column  3  of  the 
table  specifies  the  series  of  packing 
methods  authorized  for  use.  The  Table 
of  Packing  Methods  in  §  173.225(d) 
defines  the  packing  methods.  The 
Packing  Method  Table  for  Generic 
Types  is  as  follows: 

Packing  Method  Table  for  (^neric 
Types 


Packing  Method  Table  for 
Generic  Types 


UN 

No. 

Proper  shipping  name 

Packing 

method 

(1) 

(2) 

(3) 

3221  .. 

Self-reactive  liquid 

OP1A- 

Type  B. 

OP5A 

3222  .. 

Self-reactive  solid  Type 

OPIB- 

B. 

OP5B 

3223  .. 

Self-reactive  liquid 

OP1A- 

TypeC. 

OP6A 

3224  .. 

Self-reactive  solid  Type 

OPIB- 

C. 

OP6B 

3225  .. 

Self-reactive  liquid 

OP1A- 

Type  D. 

OP7A 

3226  .. 

Self-reactive  solid  Type 

OPIB- 

D. 

OP7B 

Packing  Method  Table  for 
Generic  Types— Continued 


UN 

No. 

(1) 

Proper  shipping  name 

(2) 

Packing 

method 

(3) 

3227  .. 

Self-reactive  liquid 

OP1A- 

Type  E. 

OP8A 

3228  .. 

Self-reactive  solid  Type 

OPIB- 

E. 

OP8B 

3229  .. 

Self-reactive  liquid 

OP1A- 

Type  F. 

OP8A 

3230  .. 

Self-reactive  solid  Type 

OP1B- 

F. 

OP8B 

3231  .. 

Self-reactive  liquid 

OP1A- 

Type  B,  temperature 
controlled. 

OP5A 

3232  .. 

Self-reactive  solid  Type 

OP1B- 

B,  temperature  con¬ 
trolled. 

OP6B 

3233  .. 

Self-reactive  liquid 

OP1A- 

Type  C,  temperature 
controlled. 

OP6A 

3234  .. 

Self-reactive  solid  Type 

OP1B- 

C,  temperature  con¬ 
trolled. 

OP7B 

3235  .. 

Self-reactive  liquid 

OP1A- 

Type  D,  temperature 
controlled. 

OP7A 
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Packing  Method  Table  for 
Generic  Types— Continued 


UN 

No. 

(1) 

Proper  shipping  name 

(2) 

Packing 

method 

(3) 

3236  .. 

Self-reactive  solid  Type 
D,  temperature  corv 
trolled. 

OP1&- 

OP8B 

3237  .. 

Self-reactive  liquid 

Type  E,  temperature 
controtted. 

OP1A- 

OP8A 

3238  .. 

Self-reactive  solid  Type 
E,  temperature  corv 
trolled. 

OP1&- 

OP8B 

3239  .. 

Self-reactive  liquid 

Type  F,  temperature 
controtted. 

OP1A- 

OP8A 

3240  .. 

Self-reactive  solid  Type 
F,  temperature,  corv 
trolled. 

OP1B- 

OP88 

(4)  Samples.  Samples  of  new  self- 
reactive  materials  or  new  formulations 
of  self-reactive  materials  identified  in 
the  Self-Reactive  Materials  Table  in 
paragraph  (b)  of  this  section,  for  which 
complete  test  data  are  not  available,  and 


which  are  to  be  transported  for  further 
testing  or  evaluation,  may  be  assigned 
an  appropriate  shipping  description  for 
Self-reactive  materials  Type  C,  p>ackaged 
and  offered  for  transportation  under  the 
following  conditions: 

(i)  Data  available  to  the  person 
offering  the  material  for  transportation 
must  indicate  that  the  sample  would 
pose  a  level  of  hazard  no  greater  than 
that  of  a  self-reactive  material  Type  B 
and  that  the  control  temperature,  if  any, 
is  sufficiently  low  to  prevent  any 
dangerous  decomposition  and 
sufficiently  high  to  prevent  any 
dangerous  phase  separation; 

(ii)  The  sample  must  be  packaged  in 
accordance  with  packing  method  OP2A 
or  OP2B,  for  a  liquid  or  a  solid, 
respectively; 

(iii)  Packages  of  the  self-reactive 
material  may  be  offered  for 
transportation  and  transported  in  a 
quantity  not  to  exceed  10  kg  (22 
poimds)  per  transport  vehicle;  and 

(iv)  One  of  the  following  shipping 
descriptions  must  be  assigned: 

Organic  Peroxides  Table 


(A)  Self-reactive,  liquid,  type  C,  4.1. 
UN3223. 

(B)  Self-reactive,  solid,  type  C,  4.1, 
UN3224. 

(C)  Self-reactive,  liquid,  type  C, 
temperature  controlled,  4.1,  UN3233. 

(D)  Self-reactive,  solid,  type  C, 
temperature  controlled,  4.1,  IJN3234. 

(d)  Self-reactive  substances  of  Type  F 
may  not  be  transported  in  bulk  or 
intermediate  bulk  containers  except  as 
approved,  in  writing,  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

73.  In  §  173.225,  the  fourth  sentence 
of  paragraph  (a)  and  the  Organic 
Peroxides  Table  in  paragraph  (b)  would 
be  revised,  and  a  new  paragraph  (c)(5) 
\vt)uld  be  added  to  read  as  follows; 

§  173.225  Packaging  requirements  and 
other  provisions  for  organic  peroxides. 

(a)  *  *  *  To  avoid  unnecessary 
confinement,  metallic  non-bulk 
packagings  meeting  Packing  Group  I  are 
not  authorized.  *  *  * 

(b) *  *  * 


Technical  Name . 


0) 


Acely<  acetone  peroxide _ _ _ _ _ _ _ 

Aceiyt  acetone  peroxide  as  a  paste  _ _ _ _ _ _ _ _ _ 

Acetyl  benzoyl  peroxide - - - - - 

Acelyl  cyctohaitaneeullottyl  peroxide . . — . . 

Acetyl  cyctohexeneeuHonyt  peroxide  .... . . . . . . . . . 

tcit-Amyl  hydfoperoxtda . . . . . — _ _ _ 

terVAmyl  pecoxyacelale . . . . . . . 

tert-Amyl  peroxybenzoale - - - - 

tert-Amyl  peioxy-2-ali«yl)exanoate _ _ _ _ _ _ 

terVAmyl  peroxy-S-etfiylhexyl  caitxtnale  _ _ _ _ 

tertrAmyl  peroxynaodecaiKiate . . . . . . 

teiMmyl  peraxypivalate _ _ _ _ 

lert-Amyt;MnMy-3.5.S-lrlmelhytiexanoele - - - 

2.2-Ble(4/e-dKtert-buly^peroxyGyc!anexyl)propane - - 

lert-Butyl  cuniyl  peroxide - - - - - — . . 

teri-Bulyl  cumyl  peroxide _ _ — . — . . . . 

n-auiyMA<Hlert-bijiy^peroay)t«(eraee - - - - - - 

n-Bu^M.4-dH>ert-bu^flperoKy)valerale  - 

n-aulyl-4>-dt-(lart-bul)iparoxy)valeraie  - - - 

tert-Sutyl  hydroperoxide - - - - - - 

lerVButyl  hydraperoxida - - - - - - - - 

lert-Bulyl  hydroperoxide . . . . . . . . 

lerVButyl  hydroperoxide . . . . . . . . - 

lerVButyl  hydroperoxide . . . . . . . . . . 

lerVSutyl  hydroperoxide  ♦  Oi-ter143u1ylperoxide . . . . . 

lerVBulyl  monoperoxyrcaleate _ _ _ _ _ ... 

lerVButyl  monoperoxymaleale _ _ - _ _ _ — 

lerVButyl  monoperoxytnaleale . . . . . . . . . . . 

leiVButyl  monoperoxymaleate  as  a  paste . . . . . . , - 

lerVButyl  rnonoperoxymaieete  as  a  paste . . . . . . 

lerVButyl  monoperoxyphthalate . . . . . . 

lervflotyt  peroxyacelate _ _ _ 

lerVButyl  peroxyacetnie . . . . . . - . . . . 

terVButyl  peroxyacelaie - - - - - - - - 

terVButyl  peroxyacelate  . . . . . . 

tert-Butyl  peroxybenzoate  .... _ _ _ _ _ _ _ _ _ _ 

terVBoiyl  peroxybenzoate  .... . . . . . . . . . . . . 

terVBuiyl  peroxybenzoate - - - - - - - - - 

terVButyl  peroxybuiyl  fumeraSe  - - ; . . 

terVButyl  peroxycrolonale _ ........ _ - - - ........ 

terVButyl  peroxydiethytacelate  _ _ _ _ _ _ _ _ _ 

terVButyl  peroxydiethylacetate  ♦  terVButyl  peroxybenzoate - ..... 


10  Number 

(2) 

Diiuem  (Mass  %)  | 

Water 

(Mass%) 

(5) 

T«mperalur«(*C)  | 

Notes 

(8) 

(Mass%) 

(3) 

A 

(4a) 

B 

(46) 

1 

t4c) 

(6) 

Control 

r7a) 

Emer- 

gency 

(Tb) 

UN310S 

£42 

?48 

£8 

OP7A 

2 

... 

UN3106 

£32 

OP7B 

21 

UN3105 

£45 

i55 

OP7A 

UN3112 

£82 

£12 

OP4B 

-10 

0 

.... 

UN3116 

£$2 

£68 

OP7A 

-10 

0 

.... 

UN3107 

£88 

£6 

£6 

OP8A 

.... 

UN3107 

£62 

£38 

OP8A 

UN3105 

£96 

24 

OP7A 

UN3t1S 

£100 

OP7A 

.20 

♦25 

.... 

UN3103 

92-100 

OP5A 

UN3116 

£77 

£23 

OP7A 

0 

♦  10 

UN3113 

£77 

£23 

OP5A 

♦10 

♦16 

UN3101 

£100 

OP5A 

UN3107 

£25 

£75 

OP8A 

.... 

UN310S 

>42-100 

OI»7A 

1.9 

UN3106 

£42 

£66 

OP7B 

_ 

UN3103 

>52-100 

OP5A 

UN3106 

>42-52 

£48 

OP7B 

•> 

UN310e 

£42 

£58 

OP8A 

UN3103 

>79-90 

£10 

OP5A 

13 

..... 

UN3106 

£80 

£20 

OP7A 

4, 13 

UN3107 

£79 

>14 

0<>aA 

13. 

16 

UN3109 

£72 

£28 

OP8A 

14 

UN3109 

£72 

£28 

OPSA 

13. 

14 

UN3103 

<82  +  >9 

£7 

OP5A 

13 

_ 

UN3102 

>62-100 

OP5B 

UN3t03 

£52 

£48 

or>6A 

UN3108 

£52 

£48 

OP8B 

UN3010 

£42 

OP88 

21 

UN3108 

£52 

OP88 

21 

UN3102 

£100 

OP5B 

UN3101 

>62-77 

£23 

OP5A 

UN3103 

>32-52 

£48 

OP6A 

UN3t09 

£32 

£68 

OP8A 

10 

UN3t19 

£32 

£68 

♦30 

♦35 

10, 

14 

•  UN3103 

>77-100 

£22 

OP5A 

UN310S 

>52-77 

£23 

OP7A 

1 

UN3106 

£62 

£48 

OP7B 

UN310S 

£52 

£48 

OP7A 

..M. 

UN3105 

£77 

£23 

OP7A 

UN3113 

£100 

OP5A 

♦20 

.25 

LIN3105 

£33.  £33 

£33 

OP7A 
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Organic  Peroxides  Table— Continued 


TectMik4il  Name 

(1) 

ID  Number 

(2) 

Oluent  (Mass  %)  | 

Water 

(M8SS%) 

(5) 

_ 

TemperBiura(^)  | 

Notes 

(8) 

(Mass%) 

(3) 

A 

(4a) 

B 

(4b) 

1 

(4C) 

Me^ 

(6) 

Control 

(7a) 

Emer¬ 

gency 

(7b) 

ten-Buiyl  peroxy-2-ethy(hexanoaie  .  . . . 

UN3113 

>82-  IX 

C)P6A 

+20 

+25 

te<1-8utyl  permy-2-«(hyttimanoate . . . . . . 

UN3117 

>32-52 

±48 

OP8A 

+X 

+35 

tert-Bulyi  pen»y-2-elhyttexanoate  .  _  . . 

UN31t8 

£52 

±48 

0988 

+20 

+25 

tert-Bulyl  peroxy-2-ethylhexanoaIe  .  . . . 

UN3t19 

£32 

±68 

OP8A 

+40 

+45 

14 

tert-BuJyl  peroxy-2-elhy<hexanoate _ _ _ _ _ 

UN3119 

£32 

±68 

OP8A 

+40 

+45 

tert-autyl  peroxy-2-«lhylhexanoete  .  . .  . 

IM}119 

£32 

±68 

+X 

+35 

VO 

tert-Bu«y)  peroxy-2-ett>yUiej(anoaie  „  — - _ _ 

UN3119 

£32 

±68 

+10 

+15 

14 

teft-aulyt  pecoxy-2-elti/lhexanoate  ♦  22-<Hten-Butylperoxy)butane _ 

UN3106 

£12+  £14 

>14 

±x 

OP7B 

teft-Buty<  pe«03ry-2-«aiytt<ManoaM  ♦  2.2-<l»Wt-Butyipe>OKy)butane _ 

UN31tS 

£31  +  £36 

±33 

OP7A 

+35 

+40 

tert-Butyl  pen>xy-2-attiy*t«(ytcait)onaie  .  . . 

UN3105 

£1X 

OP7A 

iefi-0uty)  peroxyisotxityrate  . . .  . . . . . . . 

UN3111 

>52-77 

±23 

OPSA 

+15 

+20 

len-Butyl  peroxyisobut^e  _ _ _ _ _ 

UN3t1S 

£52 

±48 

OP7A 

+15 

+20 

tert-euiy^paroxy  tsQprapyicartxMtaie  —  ~  .  _ _ _ 

UN3103 

£77 

±23 

OP5A 

1-<2-ten-Butylpen>xy  isopropyth^HSOpropenylbenz  .  . . 

UN3105 

£77 

±23 

OP7A 

H2-ter1-6utylpetoxy  i90pfopyt)-3-isopropeny1t)enz9ne  . . . . . 

UN310e 

£42 

±58 

0986 

tert-Buiyt  perox)h2-(neihyt)enzoate  -  .  . .  . 

UN3t03 

£1X 

OP5A 

ten-Butyl  peroxyneodecanoate  .  .  . . 

UN3115 

£77 

±23 

097A 

0 

+10 

tert-Bulyl  peroxyneodecanoete _ _ _ _ _ 

UN311S 

>77 -IX 

097A 

-5 

+5 

lerl-Butyl  peroxyneodecanoate  as  a  paste  . . .  . . . 

UN3117 

£42 

098A 

0 

+10 

21 

tefi-Buty*  petoxyneodacanoaie  as  a  paste  (btuenf  „  . . . . 

UN3118 

£42 

0988 

0 

+10 

21 

3-tert-autytpef0xy-3-phenyiphihatide . . . 

UN3106 

£1X 

0978 

tert-autyl  peroxy^xvaiale  . . . . . . . . . 

UN3tt3 

>67-77 

±23 

095A 

0 

+10 

tert-Buty)  peroxypivalate  . .  . . . . . . . . . . .  . 

UN31t5 

>27-67 

±33 

097A 

0 

+10 

tert-Butyl  peroxypivatale  . . . . 

UN31t9 

£27 

±73 

098A 

+x 

+35 

14 

tart^Butyt  peroxypivalate . . . . 

UN3119 

£27 

±73 

098A 

+x 

+35 

tert-Butyl  peroxypivalate  .  . . . . . 

UN3119 

£27 

±73 

+10 

+15 

10 

tert-Butyl  peroxypivalate _ _ _ _ 

UN3119 

£27 

±73 

-5 

14 

tert-Butylporoxy  stearylcartxxiate _ _  _ _ _ _ 

UN3t06 

£1X 

0978 

tert-Butyl  peroxy-3.&.5-tnmethyltiexanoate _ _ _ _ _ _ 

UN3tOS 

>32-1X 

OP7A 

tert-Butyl  perox^.S.S-tnnnethythexanoate . . . . . . . 

UN3109 

£32 

±68 

098A 

10 

tert-Butyl  peroxy-3.5,S-trHneiny1t)exanoate _ _ _  . 

UN3119 

£32 

±68 

+35 

+40 

14 

3-Chioropmxyt)enzoic  acid  _ _ _ _ 

UN3t02 

>57-86 

±14 

0918 

3-Chlarapnroxybeiunir.  aekl  .  . 

UN3106 

£57 

±3 

±40 

0978 

^Oloropero«)A>eiaoic  add  _ _ _ _ _ 

UN3106 

£72 

±10 

±18 

0978 

Cumyl  hydroperoxide _ _ _ _ 

UN3107 

>90-98 

£10 

OP8A 

13 

Cumyl  hydroperoxide _ 

UN3109 

£X 

±10 

OP8A 

14 

Cum^  hydroperoxide . . . . . . . . 

UN3t09 

£X 

±10 

098A 

13. 

15. 

Cumyl  peroxyneodecanoate  . . . . . . . . . . . 

UN311S 

£77 

±23 

OP7A 

-10 

0 

14 

Cumyl  peroxypivalate . . .  ____  _ _ _  _ _ 

UN3t1S 

£77 

±23 

097A 

-5 

+5 

Cycl^xanone  peroxide(s)  . 

UN3104 

£91 

±9 

0968 

13 

CydohexaiKXie  peroxide($)  .  _ _ _ _ _ 

UN3t05 

£72 

±28 

097A 

5 

Cyclohexanone  perDxide(s) . . 

Exempt 

£32 

±68 

Exempt 

Cyclohexanone  peroxide($)  as  a  paste _  _ _ _ _ 

UN3106 

£72 

0978 

5.21 

Diacetone  alcohol  peroxides  . . . . . .  .  .  _ 

UN3115 

£57 

±26 

±8 

097A 

+40 

+45 

5 

Diacett^  peroxide  . . . . . . . . 

UN3115 

£27 

±73 

097A 

+20 

+25 

8 

Diacet^  peroxide  . . . . . . .  . 

UN3115 

£27 

±73 

097A 

+20 

+25 

8. 13 

OMert-amyl  peroxide . . . . .  . 

UN3107 

£1X 

098A 

1.1-OHIert-amylperoxy)cycl0hMaM . . . . . 

UN3103 

£X 

±20 

096A 

Dibenzoyl  peroxide  . . .  _  . 

UN3102 

>61  -  IX 

£48 

0928 

Dibenzoyl  peroxide _ _ _ _ _ 

UN3102 

>77-94 

±6 

0948 

3 

DibenzovI  peroxide  .  _  . 

UN3104 

£77 

±23 

0968 

Dibenziryl  pnritxirte  . . . . 

UN3106 

>35-52 

±48 

0978 

Dibenzoyl  peroxide  . .  . 

UN3106 

£62 

±28 

±10 

0978 

Dibenzoyl  peroxide  . . 

UN3107 

>36-42 

±18 

£40 

098A 

Dibenzoyl  peroxide  . .  , 

UN3107 

>36-42 

±58 

098A 

Dibenzoyl  peroxide . .  .  _ _  _ _ _ _ 

Exempt 

£35 

±65 

Exempt 

Dibenzoyl  peroxide  as  a  paste  _  _ 

UN3106 

>52-62 

0978 

21 

Dteenzoyt  peroxide  as  a  paste  _ ; . 

UN3108 

£52 

0988 

21 

Dibenzoyl  peroxide  as  a  paste _ 

UN3108 

£56 

±15 

0988 

21 

Dbanzoyl  peroxide  as  a  paste  _ _ _ _ _ _ _ _ _ 

Exempt 

£60 

±18 

Exempt 

21 

Dbanzyi  peroxydicarbonate  __  „  _ _ _ _ 

UN3112 

So 

VI 

±13 

0958 

+25 

+X 

DH4-iart-buiylcyclohexyl)peroxydicarbonate _ 

UN3114 

£1X 

0968 

+X 

+35 

DH4-tert-Oiaylcyelohexyl)peroxydica»bonate _ 

UN3114 

£1X 

0968 

+X 

+35 

Oi-<4-tert-bulylcyclohexyt)peroxydKaibonate  as  a  stable  dtsparsion  in  letter _ 

UN3t19 

£42 

098A 

+x 

+35 

10 

Di-tert-bulyt  permide  . 

UN3107 

>32 -IX 

098A 

Di-terl-hul^  penuirte  . 

UN3109 

£22 

±78 

0P8A 

14 

Di-tert-butyl  peroxide  . . . . .  .  . . . 

UN3109 

£32 

±68 

098A 

14 

Di-tert-botyl  peroxyazelate  . .  . . . . . . 

UN3105 

£52 

±48 

097A 

22-OH(iert-butylperoxy)bulane  _  _  . . . . . 

UN3103 

£52 

±48 

096A 

1,1-Oi-<lert-butylperoxy)cyclohexane  _  . .  .  . 

UN310t 

>80 -IX 

095A 

1,l-OKIert-boty1peroiry)cyclohexane.— _  _ _  „  . 

UN3103 

>S2-X 

±20 

09SA 

1.1-Oi-(tefM>utylpero«y»cyclohexano  —  . 

UN3105 

£52 

±48 

097A 

1.l-Oi-(lart-butylperoipr)cyclohexane _ 

UN3106 

£42 

±13 

±45 

0978 

1.l-DHterHMtylparoxy)cyclohexane  . . .  . 

UN3107 

£27 

±36 

098A 

22 

1.l-Oi-(lert-butylperoxy)cyclohexane  _  _ 

UN3109 

£13 

±13 

±74 

098A 

14 

1.l-Dr-(teiH>utylperoxy)cyclohexane  _  _ 

UN3109 

£25 

±25 

±X 

098A 

14 

Di-rvbulyl  peroxydicarbonate  _  _ 

UN3115 

>27-52 

±48 

097A 

-15 

-5 

Di^nBulyl  peroxydicarbonate  . 

UN3117 

£27 

±73 

098A 

-10 

0 

Oi-sec-Ixayl  peroxydicaibonate  _  _  _ _ _ 

UN3113 

>52 -IX 

094A 

-20 

-10 

1 
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Organic  Peroxides  Table— Continued  1 

Diluent  (Mass  %)  | 

Temperature<°C)  | 

■ 

to  Nuntber 

(Mass%) 

A 

1 

B 

.  1 

(M^  %) 

Emer- 

Notes  1 

gency 

1 

0) 

(2) 

13) 

(4a) 

(4b) 

(4C) 

(5) 

(6) 

(7a) 

(7b) 

(8)  1 

Dt-sec-buty*  peroxydicartionate . . 

UN3116 

S52 

248 

OP7A 

•15 

1 

Di-(2-tert-butylperoxyisopropyl)benzen«<s) . 

UN3106 

^-100 

£57 

OP7B 

IQ  1 

Oi-(2-ten-t>utylperozyisoprop^)benzene<s)  . . . . . . 

Exempt 

S42 

258 

1 

!  l>-<ter1-butyl^oxy)^thalate  . . . . . . . 

UN3106 

-42  -  52 

i:48 

OP7A 

i  Ot-(tert-butylperoxy)pMhaIate  . . . . . . . , . 

UN3107 

i42 

:j58 

OP8A 

!  0)-(teft-butylperoxy)p(ithalate  as  a  paste . . . . . 

UN3106 

£52 

OP7B 

21 

2.2-0-(te<1-butylperoxy)prcipane  . . . . . . . 

UN3105 

£62 

248 

OP7A 

22-CNtefl-t>utyiperoxy)prapetne .  . . . . 

UN3106 

£42 

213 

245 

OP7B 

i  1.l-DHterH)ulylpefOxy)-3,3,5-tnmethylcyclohexane _ _ _ _ 

UN3101 

>90-100 

OP5A 

1  1 ,1  -DHtert-t)utylperoxy)-3.3,5-trimethylcyclohexane . . . . . . . 

UN3103 

>67-90 

210 

OP5A 

j  1.l-OHtert-butylperoxy)-3.3,5-trinr)ett)ylcyctohexane . . . . . . 

LIN3106 

£57 

243 

OP7B 

1  1.1-CMten-butylperoxy)73.3.&-tnmethylcyc!o>)exane . 

UN3107 

£32 

226 

242 

OP8A 

1.1-Di-(teft-butylperoxy)-3,3.5-trimethylcyclohexane . . .  . 

UN3107 

£57 

243 

OP8A 

Dice»yl  peroxydiraitwnale  . . . . . . . 

UN3116 

£100 

OP7B 

*20 

♦25 

Dicetyi  pero>ydicait)onate  as  a  stable  dispersion  in  mater . . . 

UN3119 

£42 

OP8A 

♦30 

♦36 

10 

Dt-4-chlorobenzoyl  peroxide . i. . . . . . . . . . . 

UN3102 

£77 

223 

OP6B 

Di-4-chlorobenzo^  peroxide _ .j.™ . . . . . . . . . 

Exempt 

r.32 

268 

D*~4-chioroberizo^  peroxide  as  a  paste  . . 

UN3106 

£52 

OP7B 

21 

Dcumyl  peroxide  . . . . . 

UN3109 

>42-100 

OP8A 

Oicumyl  peroxide  . . . . . . . 

UN3110 

>42-100 

;.57 

OP8B 

9!  11. 

j  Dicumyt  peroxide  . . . . . . . . . . 

Exempt 

£42 

258 

14 

Dicyclohexyl  peroxydicartxyiate  . . . . 

UN3t12 

>91  -  100 

C>P3e 

•»5 

♦10 

Dicydohexyl  peroxydicartxmate  . . . . 

UN3114 

£91 

29 

OP5B 

♦10 

Didecanoyl  peroxide  . . . . . . . 

UN3114 

£100 

OP6B 

•^30 

♦35 

2,2-Dt-(4,4-di(teri-botylperoxy)cyeto»t«xyl)propane . . 

UN3106 

£42 

268 

OP7B 

Oi-2.4-dK:Morobenzo^  peroxide  _ _ _ _ _ _ _ 

UN3102 

£77 

223 

OP5B 

Di-2.4-dichtoroPenzoyi  peroxide  as  a  paste  with  silicon  oH _ 

UN3106 

£52 

OP7B 

Di-(2-ethy(hexyl)  peroxydicartxxiate . . . . 

UN3113 

>77  -  100 

OP6A 

-20 

Oi-(2-elhy1hexyl)  peroxydicartx>nate . . . . 

UN3115 

£77 

OP7A 

-15 

-6 

0-(2-ediythex^)  perox^icartxmate  as  a  stable  dispersion  in  water  — . . 

UN3117 

£42 

OP8A 

-15 

-6 

Oi-(2-ettiythexyl)  peroxydicartionate  as  a  stable  dispersion  in  water  (frozen) 

UN3t18 

£42 

OP88 

-16 

-6 

Dieltiyt  peroxydicartxxiaie  . - . . . . 

UN31 16 

£27 

273 

OP7A 

-10 

0 

2^-Dihydrop»oxypropane  . . . . . . 

UN3102 

£27 

273 

OP5B 

D>-(1-t<ydroxycyclohexyl)peroxide . . . . . . . . . 

UN3106 

£100 

OP7B 

Oiisobulyryt  peroxide  . - . . . . . . . . 

UN3111 

-32-52 

248 

OP5A 

-20 

-10 

Diisobuiyr^  peroxide  ... . . . . . . 

UN3116 

£32 

268 

OP7A 

-20 

-10 

O-isopropylbenzerie  dihydroperoxide  . . . . . 

UN3106 

£82 

25 

25 

OP7B 

1? 

Diisopropyl  peroxydicartionate  _ _ _ _ _ _ ; . 

UN3112 

>52-100 

OP2B 

-16 

-6 

Dtisopropyl  peroxydiraitionate  . . . . . 

UN3t16 

£52 

248 

OP7A 

-10 

0 

Diisoindecyl  peroxydicartionate . . . . . . . . 

UN3115 

£100 

OP7A 

-10 

0 

Dilauroyl  peroxide . . . . . 

UN3106 

£100 

OP7B 

Dilauroyt  peroxide  as  a  stable  dispersion  in  water . . . . 

UN3109 

£42 

OP8A 

10 

Oi-(2-methylbenzoyf)  peroxide .  . . 

UN3112 

£87 

213 

OP6B 

-30 

♦36 

l>-(4-n)ethylbenzoyl)peroxiae  as  a  paste  witti  silicon  oil . . . 

UN3106 

£52 

OP7B 

2.5-0ime<hyl-2.5-di-(benzoylperoxy)hexar>e  . 

UN3102 

>82-100 

OP5B 

2.5-Dlmethyl-2.Mi-<benzoylperoxy)i>exane . . . 

UN3104 

£82 

218 

OP5B 

2.5-Oimaltiyt-2.5.dH<benzoylpeioxy)hexane  . . 

tJN3106 

£82 

218 

OP7B 

2.3-(>inett)yt-2,&<li-(ter1-tiutylperoxy)liexane  . . . . 

UN3105 

>52-100 

OP7A 

2.&4}iniettiyl-2.&-di-(tert-Ciutylperoxy)hexar)e  . . . . 

UN3106 

£70 

230 

OP7B 

2.S-Oimelhyl-2.5-dHten-tiutylperoxy)hexane  . 

UN3109 

£52 

248 

OP8A 

2,&.Oin>ettiyl-2.S-di-<tert-butylperoxy)hexane  . . . 

UN3109 

£52 

248 

OP8A 

2.SOiiTiethvl-2.5-di-(tef1.t>utyiperoxythexane  as  a  paste  . 

UN3108 

£47 

OP8B 

2.5-Oimethyt-2.5-di-<terHxitylperoxy)hexyne-3  _ _ _ _ _ 

UN3103 

>52-100 

i 

OP5A 

• 

2.5-[)imethyl-2.5.di-(tert-butylperoxy)riexyne-.3  . 

UN3106 

£52 

248 

OP7B 

2.5.0imettiyl-2.S-di-(2-elhylhexanoylperoxy)hexane  .  ^ 

UN3115 

£100 

OP7A 

^20 

♦25 

2.&Onnettiyt-2.5-ditiydroperoxynexane . . . . 

UN3104 

£82 

OP6B 

2.&Oimethyt-2.5-di-(3.5.S4nmeltiyinexano^paraxy)hexane  . 

UN3105 

£77 

223 

OP7A 

1,1-Oimethyt.3-tiydroxytiutylperoxyneoheplanoale' . 

UN3117 

£52 

248 

OP8A 

♦0 

♦  10 

Oimynstyt  peroxydcarbonate . . . 

UN3116 

£100 

OP7B 

♦20 

♦25 

Dimvnstvt  oeroxydcartxmate  as  a  stable  dispersion  m  water . . 

UN3119 

£42 

OP8A 

♦20 

♦25 

Oimvristvt  oeroxvdicartionate  as  a  stable  dispersion  in  water . 

UN3119 

£42 

! 

♦  15 

♦26 

10 

j  Di-(2-neodecanoylperoxyisopropyt)  benzene  . . . 

UN3115 

£52 

248 

OP7A 

-10 

0 

Di-rwionanoyt  peroxide . 

UN3116 

£100 

OP7B 

0 

♦10 

Di-rvoctanoyl  peroxide  . . . . . . . . . . . 

UN3114 

£100 

OP5B 

♦  10 

♦15 

Diperoxy  azetaic  acid . . . . . . . 

UN3116 

£27 

273 

OP7B 

♦36 

♦40 

Diperoxy  dodecane  diacid  . . . . . . . . . . . . 

UN3116 

>13-42 

258 

OP7B 

♦40 

♦45 

1  Diperoxy  dodecane  diacid  . . . . 

Exempt 

£13 

287 

Oi-(2-phenoxyettiyOperoxydicait>onale . . . . . . 

UN3102 

>85-100 

OP5B 

Di-<2-pbertoxyetbyl)peroxydicart]onate . . . . . . . . . 

UN3106 

£85 

215 

OP7B 

Dipropionyt  peroxide  . . . . . . . . . . 

UN3117 

£27 

\ 

273 

OP8A 

♦  15 

♦20 

'  Di-n-propyl  peroxydicaitionate . . . 

UN3113 

£100 

1 

OP4A 

-25 

-15 

1  Oistaaryt  peroxydicarbonate  _ _ _ _ _ _ _ 

UN3106 

£87 

213 

OP7B 

1  Oisuccinic  acid  peroxide .  . . .  . 

UN3102 

>72,£100 

OP48 

18 

j  Oisuccinc  acid  peroxide . . . . . . 

UN3102 

>72-100 

OP4B 

18 

Oisuccinic  acid  peroxide  . 

UN3116 

£72 

228 

OP7B 

♦10 

♦16 

1  16 

DM3.5.S-trimeltiyl-1.2-dioxolanyl-3)  peroxide  as  a  paste _ _ _ 

UN31t6 

£52 

1 

OP7B 

♦30 

♦36 

21 
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Organic  Peroxides  Table— Continued 


Teclmical  Name 

(1) 

10  Number 

(2) 

Diluent  (Mass  %)  | 

Water 
(Mass  %) 

(5) 

TemperaiureC’C)  J 

Notes 

(8) 

(Mass%) 

(3) 

A 

(4a) 

“  1 

(4b) ; 

1 

(4C) 

Method 

(6) 

Control 

(7a) 

Emer¬ 

gency 

(7b) 

Oi-<3.5,5-trimeihylheKanoyt)peroxiqe - - - . . . 

UN3115 

1 

>38-82 

218 

OP7A 

0 

♦10 

Oi-<3.5.S-(rimelhylhexanoyl)peroxide . . —  - - 

UN3119 

£38 

262 

OP8A 

♦20 

♦25 

0>-(3.S.5-1rimelby1tiexanoyt)peroxi(1e - - - - - - - 

UN3119 

£38 

262 

♦10 

♦15 

10 

DH3.5.5-trimelhythexanoyt)peroxide . . — . — . . . 

UN3119 

£38 

262 

-10 

0 

14 

Di-(3.S3-trimelhylhexanoyl)peroxide  as  a  stable  dispersion  in  water - 

UN3117 

£52 

OP8A 

♦10 

♦15 

Ethyl  33-di-<teri-amylperoxy)butyrate  - - - 

UN3105 

£67 

233 

i 

OP7A 

Ethyl  3>di-<tari-bulylperoxy)butyrate  . . — . . . . . . —  — 

UN3103 

>77-100 

1 

OPSA 

Ethyl  33-<k-<triri-buiytperoxy)buiyrate  - - - - - 

UN3105 

£77 

223 

OP7A 

Ethyl  3>(IHteri-bulylperoxy)butyrate  - - - - — - - 

UN3106 

£52 

248 

OP7B 

3.3.6.6.9.9+lexamethyl-1i.45-tetraoxacyclononane  . . . . 

UN3102 

>52-100 

OP48 

3.3.6.6.9.&Flexaine6iyl-1.2.43-Mtraoxacyclononane _  _ _ 

UN3105 

£52 

248 

OP7A 

3.3.6.6.9.9+lexam««iyl-1 2.4.5-tetiaoxacyclononane  - - - - - 

UN3106 

£52 

i 

248 

OP7B 

Isopropylcumyl  hydroperoxide  __  . . . . . . 

UN3109 

£72 

228 

OP8A 

14 

Isopropylcumyl  hydroperoxide  —  . — . - . 

UN3109 

£72 

228 

!  ! 

!  1 

OP8A 

13. 

14 

p-MenIhyl  hydroperoxide  . . . . . . . 

UN3106 

56-100 

i 

1 

i 

j 

OP7A 

13 

p  Monthyt  hydroperoxide  . . . .  — . . . . 

UN3109 

£55 

245 

1 

1  ! 

OP8A 

14 

p-Menthyl  hydroperoxide  . -  — . .  . . . . 

UN3109 

<56 

>44 

OP6A 

14 

Methylcyclohexanone  peroxide<s)  . . . . — . . 

UN3115 

£67 

233 : 

i 

OP7A 

♦35 

♦40 

Methyl  ethyl  ketone  peroxide(s)  _ _ - - - 

UN3101 

£52 

248 

! 

OPSA 

5.  13 

Methyl  ethyl  ketone  peroxide(s)  . . . . . . . . 

UN3106 

£45 

255 

0P7A| 

1  5 

Methyl  ethyl  ketone  peroxide(s) . . . . .  . . 

UN3107 

£40 

260 

1 

1 

0P8A| 

5 

Methyl  isobutyl  ketone  peroxidels) . . 

1  UN3105 

£62 

219 

OP7A 

1  5.23 

Organic  peroxide,  liquid,  sample,  temperature  controlled  -.  — . 

^  UN31 13 

OP2A  1 

1  12 

Organic  peroxide,  solid,  sample  ...  — . — - - - - 

I  UN3104 

OP2B 

12 

Organic  peroxide.  SOM.  sample,  temperature  controlled _ _ _ _ _ 

UN3114 

1 

OP2B 

12 

Peracetic  add  with  20%  hydrogen  peroxide . . . . 

Exempt 

£5 

1 

260 

Exempt 

Peracetic  acid  with  7%  hy^ogen  peroxide . — 

UN3107 

£36 

{  i 

215 

OP8A 

Peroxyacetic  acid,  type  0.  stabilized . . . . 

UN3105 

£43 

OP7A 

13. 

Peroxyacetic  acid,  type  E.  stabilized . - . . . . . . . 

UN3107 

£43 

i 

1 

OP8A 

13. 

Peroxyacetic  acid,  type  F.  stabilized  — . . . . . . . 

UN3109 

£43 

1 

1 

j 

OPBA 

13. 

Pinanyl  hydroperoxide . . . . . . — . . . . 

UN3105 

56-100 

OP7A 

13 

Pinanyl  hydroperoxide  . .  — .  . . .  . . . . 

UN3109 

£55 

245 

1 

1 

OP8A 

14 

Pinanyl  hydroperoxide  . . — . . . - . . .'... 

UN3109 

<56 

>44 

OPSA 

14 

Tetrahydrona^thyl  hydroperoxide . . . . .  . 

UN3106 

£100 

1 

j 

OP7B 

1.1.3.3-Tetramethytootyl  hydroperoxide  — — . . . . . . . 

UN3105 

£100 

1 

OP7A 

1.1.3.3-Telramethylxitylperoxy-2-elhylhexanoate . . . . . . 

UN3115 

£100 

1 

OP7A 

♦20 

♦25 

2.4.4-Trimethytpent^2-peroxyneodecanoale . . — . . . 

UN3115 

£72 

228 

OP7A 

-5 

♦5 

2.4,4-Trimethylpentyl-2-peroxy  phenoxyacetate . . . 

UN3115 

£37 

263 

i 

OP7A 

-10 

0 

1.  For  domestic  shKxnents.  OP8A  is  authorized. 

2.  Available  oxygw  must  be  <4.7  percent. 

3.  For  concentratiorts  <30  percent  OPSB  is  allowed.  For  concentratKXts  80  percent  but  <85  percent.  OP4B  is  allowed.  For  concentrations  "85  percent,  maximum  package  size  is  OP2B 

4.  The  diluent  may  be  replied  by  dMert-butyl  peroxide. 

5.  Available  oxygm  must  be  petoem. 

6.  For  domestic  shipments.  OPSA  is  authorized.  ^ 

7.  [Reserved] 

8.  Only  non-metalKc  packagings  are  authorized. 

9.  For  domestic  shipments,  this  material  may  be  transported  in  bulk  packagings  under  the  provisions  of  §  1 73.225(a)(3Hc)(ii). 

10.  This  material  m^  be  transported  in  intermediate  bulk  containers  under  the  provisions  of  §  1 73.22^e). 

11.  Up  to  2000  kg  per  container  authorized. 

12.  Samples  may  only  be  oftered  tor  transportation  when  alt  available  data  indicate  that  the  sample  is  no  more  dangerous  than  an  Organic  Peroxide  type  C.  and  the  sample  Is  packaged  using 
packaging  method  OP2A  tor  l^uids  or  OP2B  ior  solids,  as  appropriate,  in  quantities  less  than  10  kg  per  shipment,  employing  any  necessary  temperature' controls. 

13.  'r^osive"  subsidiary  risk  label  is  required. 

14.  This  material  may  be  transported  in  bulk  packagings  under  the  provisions  of  §173.225<e). 

15.  No  “Corrosive'  subsidiary  risk  label  is  retired  lor  concentrations  below  80%. 

16.  With  <3%  di-teri-butyl  peroxide. 

17.  With  <m  8%  lHSoprop^ydroperoxy-4-isopropylhydroxybenzene. 

18.  Addition  o(  water  to  this  organc  peroxide  will  decrease  its  thermal  stability. 

19.  (Reserved) 

20.  Mixtures  with  hydrogen  peroxide,  water  and  acid(s). 

21.  With  diluent  type  A.  with  or  without  water. 

22.  With  <36  percwt.  by  mass,  ethylbenzene. 

23.  With  >19  percent,  by  mass,  methyl  isobuiyt  ketone. 


(C)‘  *  * 

(5)  Mixtures.  Mixtures  of  organic 
peroxides  individually  identified  in  the 
Organic  Peroxides  Table  in  paragraph 
(b)  of  this  section  may  be  classified  as 
the  same  type  of  organic  peroxide  as 
that  of  the  most  dangerous  component 
and  be  transported  under  the  conditions 
for  transportation  given  for  this  type.  If 
the  stable  components  form  a  thermally 
less  stable  mixture,  the  SADT  of  the 
mixture  must  be  determined  and  the 
new  control  and  emergency  temperature 


derived  under  the  provisions  of 
§  173.21(f). 

***** 

§173.226  [Amended] 

73a.  In  §  173.226(c)(1),  the  wording 
“4A1  or  4A2”  and  “4B1  or  4B2”  would 
be  removed  and  the  wording  “4A”  or 
“4B",  respectively,  would  be  added  in 
its  place. 

§  173.304  [Amended] 

74.  In  §  173.304,  in  the  paragraph 
(a)(2)  table,  for  the  entry  “Carbon 
dioxide”,  in  Column  3,  “DOT-311800” 


would  be  removed  and  replaced  with 
“DOT-3T1800”. 

75.  In  §  173.306,  paragraph  (a)(3)(v) 
would  be  revised  to  read  as  follows: 

§  173.3Q6  Limited  quantities  of 
compressed  gases. 

(a)*  *  * 

(3)*  *  ‘ 

(v)  Each  container  must  be  subjected 
to  a  test  performed  in  a  hot  water  bath; 
the  temperature  of  the  bath  and  the 
duration  of  the  test  must  be  such  that 
the  internal  pressure  reaches  that  which 
would  be  reached  at  55  ®C  (131  °F)  (50 
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®C)  (122  ®F)  if  the  liquid  phase  does  not 
exceed  95%  of  the  capacity  of  the 
container  at  50  "C  (122  ®F1.  If  the 
contents  are  sensitive  to  heat  or  if  the 
containers  are  made  of  plastics  material 
which  softens  at  this  test  temperature, 
the  temperature  of  the  hath  must  be  set 
at  between  20  ®C  (68  ®F)  and  30  °C  (86 
®F)  but,  in  addition,  one  container  in 
2000  must  be  tested  at  the  higher 
temperature.  No  leakage  or  permanent 
deformation  of  a  container  may  occm, 
except  that  a  plastic  container  may  be 
deformed  through  softening  provided 
that  it  does  not  leak. 
***** 

Appendix  A  to  Part  173  [Removed] 

76.  Appendix  A  to  part  173  would  be 
_  removed  and  reserved. 

77.  In  Appendix  E  to  part  173, 
paragraph  2.b.(4)  would  be  redesignated 
2.b.(5)  and  a  new  2.b.(4)  would  be 
added  to  read  as  follows: 

Appendix  E  to  Part  173 — Guidelines  for 
the  Classification  and  Packing  Group 
Assignment  of  Class  4  Materials 
*  *  «  *  * 

2.  *  *  * 

b.  •  *  • 

(4)  A  self-reactive  material  shall  be 
regarded  as  possessing  explosive  properties 
when,  in  lalmratory  testing,  the  formulation 
is  liable  to  detonate,  to  deflagrate  rapidly  or 
show  a  violent  effect  when  heated  under 
conhnement. 


Appendix  E  to  Part  173  [Amended] 

78.  In  addition,  in  Appendix  E  to  part 
173,  in  paragraph  2.c.(3)(B),  the  wording 
“Powders  of  metals  or  metal  alloys  are 
classified  when  they  can  be  ignited” 
would  be  revised  to  read  “Powders  of 
metals  or  metal  alloys  are  classified  in 
Division  4.1  when  they  can  be  ignited”. 

Appendix  F  to  Part  173  [Ammded] 

79.  In  Appendix  F  to  part  173,  in 
paragraph  1.,  the  phrase  “Division  4.1” 
would  be  removed  and  replaced  with 
“Division  5.1”. 

80.  Appendix  H  would  be  added  to 
part  173  to  read  as  follows:  . 

Appendix  H  to  Part  173 — Method  of 
Testing  for  Sustained  Cmnbustibility 

1.  Method.  The  method  describes  a 
procedure  for  determining  if  the  material 
when  heated  under  the  test  conditions  and 
exposed  to  an  external  source  of  flame 
applied  in  a  standard  manner  sustains 
combustion. 

2.  Principle  of  the  method.  A  metal  block 
with  a  concave  depression  (test  portion  well) 
is  heated  to  a  specified  temperature.  A 
specified  volume  of  the  material  under  test 
is  transferred  to  the  well  and  its  ability  to 
sustain  combustion  is  noted  after  application 


and  subsequent  removal  of  a  standard  flame 
under  specified  conditions. 

3.  Apparatus.  A  combustibility  tester 
consisting  of  a  block  of  aluminum  alloy  or 
other  corrosion-resistant  metal  of  high 
thermal  conductivity  is  used.  The  block  has 
a  concave  well  and  a  pocket  drilled  to  take 
a  thermometer.  A  small  gas  jet  assembly  on 
a  swivel  is  attached  to  the  block.  The  handle 
and  gas  inlet  for  the  gas  jet  may  be  fitted  at 
any  convenient  angle  to  the  gas  jet.  A  suitable 
apparatus  is  shown  in  Figure  5.1  of  the  UN 
Recommendations  and  the  essential 
dimensions  are  given  in  Figures  5.1  and  5.2 
of  the  UN  Reconunendations.  The  following 
equipment  is  needed: 

(a)  Gauge,  for  checking  that  the  height  of 
the  center  of  the  gas  jet  above  the  top  of  the 
test  portion  well  is  2.2  mm  (see  Figure  5.1); 

(b)  Thermometer,  msKury  in  glass,  for 
horizontal  operation,  with  a  sensitivity  not 
less  than  1  nun/°C,  or  other  measuring  device 
of  equivalent  sensitivity  permitting  reading  at 
0.5  °C  intervals.  When  in  position  in  the 
block,  the  thermometer  bulb  must  be 
surrounded  with  thermally  conducting 
thermoplastic  compound; 

(c)  Hotplate,  fitted  with  a  temperature- 
control  device.  (Other  types  of  apparatus 
with  suitable  temperature-control  facilities 
may  be  employed  to  heat  the  metal  block); 

(d)  Stopwatch,  or  other  suitable  timing 
device; 

(e)  Syringe,  capable  of  delivering  2  ml  to 
an  accuracy  of  ±  0.1  ml;  and 

(0  Fuel  source,  butane  test  fuel. 

4.  Sampling.  The  sample  must  be 
representative  of  the  material  to  be  tested  and 
must  be  supplied  and  kept  in  a  tightly  closed 
container  prior  to  test  B^use  of  the 
possibility  of  loss  of  volatile  constituents,  the 
sample  must  receive  only  the  minimiun 
treatment  necessary  to  ensure  its 
homogeneity.  After  removing  each  test 
portion,  the  sample  container  must  be 
immediately  closed  tightly  to  ensure  that  no 
volatile  components  escape  ft'om  the 
container;  if  this  closure  is  incomplete,  an 
entirely  new  sample  must  be  taken. 

5.  Procedure.  Carry  out  the  determination 
in  triplicate. 

WARNING — Do  not  carry  out  the  test  in  a 
small  confined  area  (for  example  a  glove 
box),  because  of  the  hazard  of  explosions. 

(a)  It  is  essential  that  the  apparatus  be  set 
up  in  a  completely  draft-free  area  (see 
warning)  and  in  the  absence  of  strong  light 
to  facilitate  observation  of  flash,  flame,  etc. 

(b)  Place  the  metal  block  on  the  hotplate 
or  heat  the  metal  block  by  other  suitable 
means  so  that  its  temperature,  as  indicated  by 
the  thermometer  placed  in  the  metal  block, 

is  maintained  at  the  specified  temperature 
within  a  tolerance  of  ±  1  ®C.  The  test 
temperature  is  60.5  °C  or  75  “C,  (see  (h)). 
Correct  this  temperature  for  the  difference  in 
barometric  pressure  fitjm  the  standard 
atmospheric  pressure  (101.3  kPa)  by  raising 
the  test  temperature  for  a  higher  pressure  or 
lowering  the  test  temperature  for  a  lower 
pressure  by  1.0  ®C  for  each  4  kPa  difference. 
Ensure  that  the  top  of  the  metal  block  is 
exactly  horizontal.  Use  the  gauge  to  check 
that  the  jet  is  2.2  mm  above  the  top  of  the 
well  when  in  the  test  position. 

(c)  Light  the  butane  test  fuel  with  the  jet 
away  from  the  test  position  (i.e.  in  the  “off” 


position,  away  from  the  well).  Adjust  the  size 
of  the  flame  so  that  it  is  8  mm  to  9  mm  high 
and  approximately  5  mm  wide. 

(d)  Using  the  syringe,  take  from  the  sample 
container  at  least  2  ml  of  the  sample  and 
rapidly  transfer  a  test  portion  of  2  mi  ±  0.1 
ml  to  the  well  of  the  combustibility  tester  and 
immediately  start  the  timing  device. 

(e)  After  a  heating  time  of  60  seconds  (s), 
by  which  time  the  test  portion  is  deemed  to 
have  reached  its  equilibrium  temperature, 
and  if  the  test  fluid  has  not  ignited,  swing  the 
test  flame  into  the  test  position  over  the  edge 
of  the  pool  of  liquid.  Maintain  it  in  this 
position  for  15  s  and  then  return  it  to  the 
“off’  position  while  observing  the  behavior 
of  the  test  portion.  The  test  ilame  must 
remain  lighted  throughout  the  test. 

(f)  For  each  test  observe  and  record; 

(i)  whether  there  is  ignition  and  sustained 
combustion  or  flashing,  or  neither,  of  the  test 
portion  before  the  test  flame  is  moved  into 
the  test  position; 

(ii)  whether  the  test  portion  ignites  while 
the  test  flame  is  in  the  test  position,  and,  if 
so,  how  long  combustion  is  sustained  after 
the  test  flame  is  retiuned  to  the  “off” 
position. 

(g)  If  sustained  combustion  interpreted  in 
accordance  with  paragraph  6.  of  this 
appendix  is  not  found,  repeat  the  complete 
procedure  with  new  test  portions,  but  with 
a  heating  time  of  30  s. 

(h)  If  sustained  combustion  interpreted  in 
accordance  with  paragraph  6.  of  this 
appendix  is  not  found  at  a  test  temperature 
of  60.5  ®C  (141  ®F),  repeat  the  complete 
procedure  with  new  test  ponions,  but  at  a 
test  temperature  of  75  ®C  (167  ®F). 

6.  Interpretation  of  observations. 

The  material  must  be  assessed  either  as  not 
sustaining  combustion  or  as  sustaining 
combustion.  Sustained  combustion  must  be 
reported  at  either  of  the  heabng  times  if  one 
of  the  following  occurs  with  either  of  the  test 
portions: 

(a)  When  the  test  flame  is  in  the  “off” 
position,  the  test  portion  igni  tes  and  sustains 
combustion; 

(b)  The  test  portion  ignites  while  the  test 
flame  is  in  the  test  position  for  15  s.  and 
sustains  combustion  for  mon;  than  15  s  after 
the  test  flame  has  been  returned  to  the  “off” 
position. 

Note:  Intermittent  flashing  may  not  be 
interpreted  as  sustained  comimstion. 
Normally,  at  the  end  of  15  s,  the  combustion 
has  either  clearly  ceased  or  continues.  In 
cases  of  doubt,  the  material  must  be  deemed 
to  sustain  combustion. 

§§173.201, 173.202, 173.203, 173.211, 
173.212, 173.213, 173.226  [Amended] 

81.  In  addition  to  the  amendments  set 
forth  above,  part  173  would  be  amended 
by  removing  the  wording  “4A1  or  4A2” 
and  inserting  in  its  place  “4A”  each 
place  it  appears;  removing  the  wording 
“4B1  or  4B2”  and  inserting  in  its  place 
“4B”  each  place  it  appears  ;  and  by 
removing  the  wording  “6HH”  and 
inserting  in  its  place  “6HH1”  each  place 
it  appears  in  the  following  sections; 

a.  Section  173.201  (b)  and  (c); 

b.  Section  173.202  (b)  and  (c); 
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c.  Section  173.203  (b)  and  (c): 

d.  Section  173.211  (b)  and  (c); 

e.  Section  173.212  (b)  and  (c):  and 

f.  Section  173.213  (b)  and  (c). 

PART  175— CARRIAGE  BY  AIRCRAFT 

82.  The  authority  citation  for  part  175 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803.  1804. 

1807, 1808: 49  CFR  part  1 

83.  In  §  175.10,  paragraphs  (a)(4) 
introductory  text  and  (a)(13)  would  be 
revised,  paragraph  (a)(17)  would  be 
removed  and  reserved,  and  a  new 
paragraph  (a)(26)  would  be  added  to 
read  as  follows: 

§  175.10  Exceptions. 

(a)  -  *  * 

(4)  Non-radioactive  medicinal  and 
toilet  articles  carried  by  a  crew  member 
or  passenger  in  checked  or  carry-on 
baggage,  and  non-flammable  and  non¬ 
toxic  aerosols,  with  no  subsidiary  risk, 
for  sporting  or  home  use.  when  carried 
in  checked  baggage  only,  when: 

*  *  «  A  * 

(13)  Carbon  dioxide,  solid  (dry  ic.e) 
when: 

(i)  In  quantities  not  exceeding  2.3  kg 
(5.07  pounds)  per  package  packed  as 
prescribed  by  §  173.217  of  this 
subchapter  and  used  as  a  refrigerant  for 
the  contents  of  the  package.  The 
package  must  be  marked  with  the  name 
of  the  contents  being  cooled,  the  net 
weight  of  the  dry  ice  or  an  indication 
that  the  net  weight  is  2.3  kg  (5.07 
pounds)  or  less,  and  also  marked 
“Carbon  Dioxide,  Solid”  or  “Dry  Ice”; 

(ii)  Intended  for  use  in  food  and 
beverage  service  aboard  aircraft;  or 

(iii)  In  quantities  not  exceeding  2  kg 
(4.4  pounds)  per  passenger  when  used 
to  pack  perishables  in  carry-on  baggage 
provided  the  package  permits  the 
relea.se  of  carbon  dioxide  gas. 

«  *  *  «  A 

(2b)  A  small  medical  or  cli.nical  mercury- 
thermometer  for  personal  use.  when  carried 
in  protective  cases  by  passengers  or  crew 
members. 

§175.10  (Amended] 

84.  In  addition,  in  §  175.10.  in 
paragraph  (a)(12)  introductory  text,  the 
wording  “environmental  restoration  or 
protection,"  would  be  added 
immediately  following  “weather 
control.”  and  immediately  preceding 
“forest  preservation”. 

85.  In  §  175.33,  a  new  sentence  would 
be  added  in  paragraph  (a)(1) 
introductory  text  after  the  first  sentence, 
and  a  new  paragraph  (a)(9)  would  be 
added  to  read  as  follows; 

§  175.33  Notification  of  piiot-in-command. 
(a)*  *  • 


(1)  *  •  *  In  the  case  of  Class  1 
material,  the  compatibility  group  letter 
also  must  be  shown.  *  *  • 

•  A  A  «  * 

(9)  The  air  waybill  number  (when 
issued). 


§  175.33  [Amended] 

86.  In  addition,  in  §  175.33,  in 
paragraph  (a)(6),  the  word  “and"  at  the 
end  of  the  sentence  would  be  removed; 
in  paragraph  (a)(7),  the  period  at  the  end 
of  the  sentence  would  be  removed  and 
replaced  with  a  semicolon;  and  in 
paragraph  (a)(8).  the  period  at  the  end  ' 
of  the  sentence  would  be  removed  and 
replaced  with  “;  and’^ 

PART  17&-CARRIAGE  BY  VESSEL 

87.  The  authority  citation  for  part  176 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803.  1804. 

1805. 1808;  49  CFR  part  1. 

88.  A  new  paragraph  (c)  would  be 
added  in  §  176.27  to  read  as  follows; 

§176.27  Certificate. 
***** 

(c)  (1)  A  person  responsible  for 
packing  or  loading  a  freight  container  or 
transport  vehicle  containing  hazardous 
materials  for  transportation  by  a 
manned  vessel  in  ocean  or  coastwise 
service,  must  provide  the  vessel 
operator  with  a  signed  container 
packing  certificate  stating,  at  a 
minimum,  that — 

(1)  The  freight  container  or  transport 
unit  is  serviceable  for  the  materials 
loaded  therein,  contains  no 
incompatible  goods,  and  is  properly 
marked,  labeled  or  placard^,  as 
applicable;  and 

(ii)  When  the  height  container  or 
transport  unit  contains  packages,  those 
packages  have  been  inspected  prior  to 
loading,  are  properly  marked,  labeled  or 
placarded,  as  applicable;  are  not 
damaged;  and  are  properly  secured. 

(2)  The  certificate  may  be  either  on  a 
separate  document  or  be  provided  on 
the  certificate  required  in  §  172.204  of 
this  subchapter. 

89.  In  §  176.76,  a  new  paragraph  (i) 
would  be  added  to  read  as  follows: 

§176.76  Transport  vehicles,  freight 
containers,  and  portable  tanks  containing 
hazardous  mate^ls. 
***** 

(i)  A  fumigated  transport  unit  may 
only  be  transported  on  board  a  vessel 
subject  to  the  following  conditions  and 
limitations: 

(1)  The  fumigated  transport  unit  may 
be  placed  on  board  a  vessel  only  if  at 
least  24  hours  have  elapsed  since  the 
unit  was  last  fumigated; 


(2)  The  fumigated  transport  unit  is 
accompanied  by  a  document  showing 
the  date  of  fumigation  and  the  type  and 
amount  of  fumigant  used; 

(3)  Prior  to  loading,  the  master  is 
informed  of  the  intended  placement  of 
the  fumigated  transport  unit  on  board 
the  vessel  and  the  information  provided 
on  the  accompanying  document; 

(4)  Equipment  that  is  capable  of 
detecting  Ae  fumigant  and  instructions 
for  the  equipment’s  use  is  provided  on 
the  vessel; 

(5)  The  fumigated  transport  unit  must 
be  stowed  at  least  five  meters  from  any 
opening  to  accommodation  spaces; 

(6)  Fumigated  transport  units  may- 
only  be  transported  on  deck  on  vessels 
carrying  more  than  25  passengers;  and 

(7)  Fumigants  may  not  be  added  to 
transport  units  while  on  board  a  vessel. 

PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

90.  The  authority  citation  for  part  177 
would  continue  to  read  as  follows; 

Authority:  49  App.  U.S.C.  1803.  1804. 

1805;  49  CFR  parti. 

§  177.841  [Amended] 

91.  In  §  177.841,  in  paragraph  (e)(3), 
the  wording  “is  separated  as  required  in 
§  177.848(e)(3)  for  classes  identified 
with  the  letter  ‘O’  in  the  Segregation 
Table  for  Hazardous  Materials.”  would 
be  revised  to  read  “is  separated  in  a 
manner  that,  in  the  event  of  leakage 
from  packages  under  conditions 
normally  incident  to  transportation, 
commingling  of  hazardous  materials 
with  foodstuffs,  feed,  or  any  other  edible 
material- would  not  occur.” 

PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

92.  The  authority  citation  for  part  178 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 

1805. 1806. 1808;  49  CFR  part  1. 

93.  In  §  178.2,  paragraph  (a)  would  be 
revised  and  paragraph  (e)  would  be 
added  to  read  as  follow's; 

§  178.2  Applicability  and  responsibility. 

(a)  Applicability.  (1)  The  requirements 
of  this  part  apply  to  packagings 
manu  factored — 

(i)  To  a  DOT  specification,  regardless 
of  country  of  manufacture;  or 

(ii)  To  a  UN  standard,  for  packagings 
manufactured  within  the  United  States. 
For  UN  standard  packagings 
manufactured  outside  the  United  States, 
see  §  173.24(d)(2)  of  this  subchapter.  For 
UN  standard  packagings  for  w'hich 
standards  are  not  prescribed  in  this  part, 
see  §  178.3(b). 
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(2)  A  manufacturer  of  a  packaging 
subject  to  the  requirements  of  this  part 
is  primarily  responsible  for  compliance 
with  the  requirements  of  this  part. 
However,  any  person  who  performs  a 
function  prescribed  in  this  part  shall 
perform  that  function  in  accordance 
with  this  part. 

*  *  4r  4r 

(e)  Definitions.  For  the  purpose  of  this 
part — 

Manufacturer  means  the  person 
whose  name  and  address  or  symbol 
appears  as  part  of  the  specification 
markings  required  by  this  part  or,  for  a 
packaging  marked  with  the  symbol  of  an 
approval  agency,  the  person  on  whose 
behalf  the  approval  agency  certifies  the 
packaging. 

Specification  markings  mean  the 
packaging  identification  markings 
required  by  this  part  including,  where 
applicable,  the  name  and  address  or 
symbol  of  the  packaging  manufacturer 
or  approval  agency. 

94.  In  §  178.3,  paragraph  (a) 
introductory  text,  the  first  sentence  of 
paragraph  (a)(2)  and  paragraph  (b) 
would  be  revised,  a  sentence  would  be 
added  at  the  end  of  paragraph  (a)(4)  and 
a  new  paragraph  (a)(5)  would  be  added, 
to  read  as  follows: 

§  178.3  Marking  of  packagings. 

(a)  Each  packaging  manufactured  to  a 
DOT  specification  or  a  UN  standard 
must  1^  marked  with  specification 
markings  conforming  to  the  applicable 
specification,  and  with  the  following: 
(D*  *  * 

(2)  Unless  otherwise  specified  in  this 
part,  with  the  name  and  address  or 
symbol  of  the  packaging  manufacturer 
or,  where  specifically  authorized,  the 
symbol  of  the  approval  agency  certifying 
compliance  with  a  UN  standard.  *  *  * 

it  it  it  It  It 

(4)  *  *  *  For  packagings  having  a 
capacity  of  5  L  (1  gallon)  or  5  kg  (11 
pounds)  or  less,  letters  and  numerals 
must  be  of  an  appropriate  size. 

(5)  For  packages  with  a  gross  mass  of 
more  than  30  kg  (66  pounds),  the 
markings  or  a  duplicate  thereof  must 
appear  on  the  top  or  on  a  side  of  the 
packaging. 

■  (b)  A  UN  standard  packaging  for 
which  the  UN  standard  is  set  forth  in 
this  part  may  be  marked  with  the  United 
Nations  symbol  and  other  specification 
markings  only  if  it  fully  conforms  to  the 
requirements  of  this  part.  A  UN 
standard  packaging  for  which  the  UN 
standard  is  not  set  forth  in  this  part  may 
be  marked  with  the  United  Nations 
symbol  and  other  specification  markings 
for  that  standard  as  provided  in  the 
ICAO  Technical  Instructions  or  Annex  1 


of  the  IMDG  Code  subject  to  the 
following  conditions: 

(1)  The  U.S.  manufacturer  must 
establish  that  the  packaging  conforms  to 
the  applicable  provisions  of  the  ICAO 
Technical  Instructions  or  Annex  1  of  the 
IMDG  Code,  respectively. 

(2)  If  an  indication  of  the  name  of  the 
manufacturer  or  other  identification  of 
the  packaging  as  specified  by  the 
competent  authority  is  required,  the 
name  and  address  or  symbol  of  the 
manufacturer  must  be  entered.  Symbols, 
if  used,  must  be  registered  with  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

(3)  The  letters  “USA”  shall  be  used  to 
indicate  the  State  authorizing  the 
allocation  of  the  specification  marks  if 
manufactured  in  the  United  States. 

***** 

§178.502  [Amended] 

95.  In  §  178.502,  the  following 
changes  would  be  made: 

a.  In  the  paragraph  (a)  introductory 
text,  the  wording  “types”  would  be 
revised  to  read  "kinds”. 

b.  In  the  paragraph  (a)(1)  introductory 
text  and  the  first  sentence  in  paragraph 
(a)(3),  the  wording  “type”  would  be 
revised  to  read  “kind”. 

96.  In  §  178.503,  paragraph  (d)  would 
be  redesignated  paragraph  (e);  new 
paragraphs  (a)(ll)  and  (d)  would  be 
added;  paragraph  (a)  introductory  text, 
paragraph  (a)(9),  and  paragraph  (a)(10) 
would  be  revised;  and  newly  designated 
paragraph  (e)(3)  would  be  amended  by 
revising  the  illustration,  to  read  as 
follows: 

§  1 78.503  Marking  of  packagings. 

(a)  The  manufacturer  must  mark  every 
packaging  that  is  required  to  meet  a  UN 
standard  with  the  marks  specified  in 
this  section.  The  markings  must  be 
legible  and  placed  in  a  location  and  of 
such  a  size  relative  to  the  packaging  as 
to  be  readily  visible,  as  specified  in 
§  178.3(a).  For  packages  with  a  gross 
mass  of  more  than  30  kg  (66  pounds), 
the  markings  or  a  duplicate  thereof  must 
appear  on  ^e  top  or  on  a  side  of  the 
packaging.  Except  as  otherwise 
provided  in  this  section,  every  reusable 
packaging  liable  to  undergo  a 
reconditioning  process  which  might 
obliterate  the  packaging  marks  must 
bear  the  marks  specified  in  paragraphs 
(a)(1)  through  (a)(6)  and  (a)(9)  of  this 
section  in  a  permanent  form  (e.g. 
embossed)  able  to  withstand  the 
reconditioning  process.  A  marking  may 
be  applied  in  a  single  line  or  in  multiple 
lines  provided  the  correct  sequence  is 
respected.  As  illustrated  by  the 
examples  in  ptaragraph  (e)  of  this 
section,  the  following  information  must 


be  presented  in  the  correct  sequence. 

Slash  marks  should  be  used  to  separate 
this  information.  A  packaging 
conforming  to  a  UN  standard  must  be 
marked  as  follows: 

***** 

(9)  For  metal  or  plastic  drums  or 
jerricans  intended  for  reuse  or 
reconditioning  as  single  packagings  or 
the  outer  packagings  of  a  composite 
packaging,  the  thickness  of  the 
packaging  material,  expressed  in 
millimeters,  as  follows: 

(i)  Metal  drums  or  jerricans  must  be 
marked  with  the  nominal  thickness  of 
the  metal  used  in  the  body.  The  marked 
nominal  thickness  must  not  exceed  the 
minimum  thickness  of  the  steel  used  by 
more  than  the  thickness  tolerance  stated 
in  ISO  Standard  3574.  The  unit  of 
measure  is  not  required  to  be  marked. 
When  the  nominal  thickness  of  either 
head  of  a  metal  drum  is  thinner  than 
that  of  the  body,  the  nominal  thickness 
of  the  top  head,  body,  and  bottom  head 
must  be  marked  (eg.,  “1.0-1. 2-1.0”  or 
“0.9-1.0-1.0”). 

(ii)  Plastic  drums  or  jerricans  must  be 
marked  with  the  minimum  thickness  (in 
mm,  rounded  to  the  nearest  0.1  mm)  of 
the  packaging  material.  Minimum 
thicknesses  of  plastic  must  be  as 
determined  in  accordance  with 

§  173.28(b)(4).  The  unit  of  measure  is 
not  required  to  be  mariced. 

(10)  In  addition  to  the  markings 
prescribed  in  paragraphs  (a)(1)  through 
(a)(9)  of  this  section,  every  new  metal  or 
plastic  drum  having  a  capacity  greater 
than  100  L  and  intended  for  reuse  or 
reconditioning  as  a  single  packaging  or 
the  outer  packaging  of  a  composite 
packaging,  must  bear  the  marks 
described  in  paragraphs  (a)(1)  through 
(a)(6),  and  (a)(9)  of  tlds  section,  in  a 
permanent  form,  on  the  bottom.  For 
these  packagings,  the  markings  on  the 
top  head  or  side  of  the  packaging  need 
not  be  applied  in  a  permanent  form  and 
need  not  include  the  thickness  mark 
described  in  paragraph  (a)(9)  of  this 
section.  This  marking  describes  a 
drum’s  characteristics  at  the  time  it  was 
manufactured  and  must  be  consistent 
with  the  original  manufacturer’s  UN 
marking  on  the  top  head  or  side. 
Subsequent  remanufacture  may  render 
some  of  the  information  provided  in  this 
bottom  mark  to  be  invalid  (e.g.,  a  lAl 
drum  may  be  remanufactured  into  a  1A2 
drum).  This  marking  should  not  be  used 
to  evaluate  compliance  with  §  173.24  of 
this  subchapter. 

(11)  Rated  capacity  of  the  packaging 
expressed  in  liters  may  be  marked. 

***** 

(d)  When,  after  reconditioning,  the 
markings  required  by  paragraph  (a)(1) 
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through  (aK6)  of  this  section  no  longer 
appear  on  the  top  head  or  the  side  of  the 
metal  drum,  the  reconditioner  must 
apply  them  in  a  durable  form  followed 
by  the  markings  in  paragraph  (c)  of  this 
section.  Hiese  maiidngs  may  identify  a 
different  performance  capability  than 


BIUJNQ  cone  49t»-6»-C 
***** 

f  178.503  [Amended] 

97.  In  addition,  in  §  178.503,  the 
reference  “§  178.503(a)(1)  through 
(a)(10)”  following  the  illustration  would 
be  revised  to  read  “§  178.503(a)(1) 
through  (a)(9)”. 

1178.508  [Amended] 

98.  In  §  178.508,  in  paragraph  (a)(2). 
the  wording  “plywood  or  plastic 
material”  would  be  revised  to  read 
“plywood,  plastics,  or  other  suitable 
material”. 

99.  In  §  178.512,  paragraphs  (a)(3)  and 
(a)(4)  would  be  removed  and  pciragraphs 
(a)(1),  (a)(2),  and  (b)(2)  would  be  revised 
to  read  as  follows: 

$178,512  Standards  for  steel  or  aluminum 
boxes. 

(a) *  •  * 

(1)  4A  for  a  steel  box;  and 

(2)  4B  for  an  aluminum  box. 

(b) *  *  * 

(2)  Boxes  must  be  lined  with 
fiberboard  or  felt  packing  pieces  or  must 
have  an  inner  liner  or  coating  of  suitable 
material  in  accordance  with  subpart  C  of 
part  173  of  this  subchapter.  If  a  double 
seamed  metal  liner  is  used,  steps  must 
be  taken  to  prevent  the  ingress  of 
materials,  particularly  explosives,  into 
the  recesses  of  the  seams. 
***** 

100.  In  §  178.513,  paragraphs  (b)(2) 
and  (b)(3)  would  be  redesignated  (b)(3) 
and  (b)(4),  respectively,  and  a  new 
paragraph  (b)(2)  wpuld  be  added  to  read 
as  follows: 

§178.513  Standards  for  boxes  of  natural 
wood. 

***** 


that  for  which  the  original  design  type 
had  been  tested  and  marked,  but  may 
not  identify  a  greater  performance 
capability.  The  mariungs  applied  in 
accordance  with  this  paragraph  may  be 
different  from  those  which  are 
permanently  marked  on  the  bottom  of  a 


drum  in  accordance  with  paragraph 
(a)(10)  of  this  section. 

(e)  .  *  . 

(3)*** 

BILUNG  CODE  4910-60-P 


lAWI  .4/1 50/92 
USA/RB/10-93  RL 


(b)  •  *  * 

(2)  Fastenings  must  be  resistant  to 
vibration  experienced  under  normal 
conditions  of  transportation.  End  grain 
nailing  must  be  avoided  whenever 
practicable.  Joints  which  are  likely  to  be 
highly  stressed  must  be  made  using 
clenched  or  annular  ring  nails  or 
equivalent  fastenings. 
***** 

$178,516  [Amended] 

101.  In  §  178.516,  the  following 
changes  would  be  made: 

a.  hi  paragraph  (b)(1),  at  the  end  of  the 
second  sentence,  the  wording  “ISO 
International  Standard  535-1976(E)” 
would  be  revised  to  read  “ISO 
International  Standard  535-1991(E)”. 

b.  In  paragraph  (b)(2),  at  the  end  of  the 
first  sentence,  the  wording  “of  wood.” 
would  be  revised  to  read  “of  wood  or 
other  suitable  material.”;  and  in  the 
second  sentence  the  wording  “or  other 
suitable  material”  would  be  added 
immediately  following  the  word 
“battens”. 

c.  Paragraphs  (b)(4)  and  (b)(5)  would 
be  redesignated  as  paragraphs  (b)(5)  and 
(b)(6)  and  paragraph  (b)(3)(iii)  would  be 
redesignated  as  paragraph  (b)(4). 

§178.521  [Amended] 

102.  In  §  178.521,  in  paragraph  (b)(2). 
in  the  penultimate  sentence,  the 
wording  “water-resistant  ply  or  barrier 
must  also  be  placed”  would  be  revised 
to  read  “waterproof  ply  or  barrier,  such 
as  double-tarr^  kraft  paper,  plastics- 
coated  kraft  paper,  plastics  film  bonded 
to  the  iimer  surface  of  the  bag,  or  one 
or  more  inner  plastics  liners,  must  also 
be  placed”. 

103.  In  §  178.522,  paragraphs  (a)(10) 
and  (b)(3)(viii)  would  be  revised  and 


paragraphs  (a)(ll)  and  (b)(3)(ix)  would 
be  added  to  read  as  follows: 

§  1 78.522  Standards  for  composite 
packagings  with  inner  plastic  receptacles. 

(a) *  *  * 

(10)  6HH1  for  a  plastic  receptacle 
within  a  protective  plastic  drum;  and 

(11)  6HH2  for  a  plastic  receptacle 
within  a  protective  plastic  box. 

(b) *  *  * 

(3)*  *  * 

(viii)  6HH1:  Protective  packaging 
must  conform  to  the  requirements  for 
plastic  drums,  in  §  178.509(b). 

(ix)  6HH2:  Protective  packaging  must 
conform  to  the  requirements  for  plastic 
boxes,  in  §  178.517(b). 
***** 

§178.522  [Amended] 

104.  In  addition,  in  §  178.522,  the 
following  changes  would  be  made: 

a.  In  paragraph  (a)(9),  the  word  “and” 
at  the  end  of  the  paragraph  would  be 
removed. 

b.  In  paragraph  (b)(4),  the  wording 
“6HH”  would  be  revised  to  read 
“6HH1”;  and  the  wording  “,  6HH2” 
would  be  added  immediately  following 
“6HG2”. 

c.  In  paragraph  (b)(5),  the  wording 
“6HH”  would  be  revised  to  read 
“6HH1”,  and  the  wording  “,  6HH2” 
would  be  added  immediately  following 
“6HG2”. 

105.  In  §  178.601,  paragraph  (k)  would 
be  redesignated  as  paragraph  (1)  and 
revised,  a  new  paragraph  (k)  would  be 
added,  and  paragraphs  (b),  (g)(2)(i),  and 
(g)(2)(vi)  would  be  revised  to  read  as 
follows: 

$  178.601  General  requiren)ents. 
***** 
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(b)  Responsibility,  It  is  the 
responsibility  of  the  packaging 
manufacturer  to  assure  that  each 
package  is  capable  of  passing  the 
prescribed  tests.  To  the  extent  that  a 
package  assembly  function,  including 
final  closure,  is  performed  by  the  person 
who  offers  a  hazardous  materia)  for 
transportation,  that  person  is 
responsible  for  performing  the  function 
in  accordance  with  §§173.22  and  178.2 
of  this  subchapter. 

*  *  «  «  * 

(g)*  *  * 

(2)*  *  * 

(i)  The  outer  packaging  must  have 
been  successfully  tested  in  accordance 
with  §  178.603  with  fragile  (e.g.  glass) 
ir-ner  packagings  containing  liquids  at 
the  Packing  Group  1  drop  height: 

«  *  *  •  * 

(vi)  When  the  outer  packaging  is 
intended  to  contain  inner  packagings  for 
liquids  and  is  not  leakproof,  or  is 
intended  to  contain  inner  packagings  for 
solids  and  is  not  siftproof,  a  means  of 
containing  any  liquid  or  solid  contents 
in  the  event  of  leakage  must  be  provided 
in  the  form  of  a  leakproof  liner,  plastic 
bag,  or  other  equally  efficient  means  of 
containment.  For  packagings  containing 
liquids,  the  absorbent  material  required 
in  paragraph  (g)(2)(v)  of  this  section 
must  be  placed  inside  the  means  of 
containing  liquid  contents:  and 
•  *  *  *  * 

{y)  Number  of  test  samples.  Provided 
the  validity  of  the  test  results  is  not 
affected  and  with  the  approval  of  the 
Associate  Administrator  for  Hazardous 
Materials  Safety,  several  tests  may  be 
performed  on  one  sample. 

(1)  Record  retention.  Following  each 
design  qualification  test  and  each 
periodic  retest  on  a  packaging,  a  test 
report  must  be  prepared.  The  test  report 
must  be  maintained  at  each  location 
where  the  packaging  is  manufactured,  at 
each  location  where  the  design 
qualification  tests  are  conducted  for  as 
long  as  the  packaging  is  produced  and 
for  at  least  two  years  thereafter,  and  at 


each  location  where  the  periodic  retests 
are  conducted  until  such  tests  are 
successfully  performed  again  and  a  new 
test  report  produced.  In  addition,  a  copy 
of  the  test  report  must  be  maintained  by 
a  person  certifying  compliance  with  this 
part.  The  test  report  must  be  made 
available  to  users  of  a  packaging  or  a 
representative  of  the  Department  upon 
request.  The  test  report  must  contain  the 
following  information: 

(1)  Name  and  address  of  test  facility: 

(2)  Name  and  address  of  applicant 
(where  appropriate): 

(3)  A  unique  test  report  identification: 

(4)  Date  of  the  test  report: 

(5)  Manufacturer  of  the  packaging: 

(6)  Description  of  the  packaging 
design  type  (e.g.  dimensions,  materials, 
closures,  thickness,  etc.),  including 
methods  of  manufacture  (e.g.  blow 
molding)  and  which  may  include 
drawing(s)  and/or  photograph(s): 

(7)  Maximum  capacity: 

(8)  Characteristics  of  test  contents,  e.g. 
viscosity  and  relative  density  for  liquids 
and  particle  size  for  solids: 

(9)  Test  descriptions  and  results:  and 

(10)  Signed  with  the  name  and 
address  of  signatory. 

§  178.601  [Amended] 

106.  In  addition,  in  §  178.601,  the 
following  changes  would  be  made: 

a.  In  paragraph  (g)(2)  introductory 
text,  the  wording  "Inner  packagings" 
would  bo  revised  to  read  "Articles  or 
inner  packagings”. 

b.  In  paragraph  (g)(5)(i),  the  reference 
■■§178.602”  would  be  revised  to  read 
■■§178.603”. 

c.  In  paragraph  (g)(5)(ii),  the  reference 
■■§  178.603”  would  be  revised  to  read 
■•§178.604”. 

§178.602  [Amended] 

107.  In  §  178.602,  in  the  second 
sentence  of  paragraph  (c),  the  reference 
■■§  178.603(d)(2)”  would  be  revised  to 
read  “§  178.603(e)”. 

108.  In  §  178.603,  in  paragraph  (a) 
introductory  text,  a  sentence  would  be 
added  following  the  second  sentence. 


the  first  sentence  in  paragraph  (c)  would 
be  revised,  and  paragraph  (f)(1)  would 
be  revised  to  read  as  follows: 

§  I7a603  Drop  test 

(a)  *  *  *  Where  more  than  one 
orientation  is  possible  for  a  given  drop 
test,  the  orientation  most  likely  to  result 
in  failure  of  the  packaging  must  be  used. 


(c)  *  *  *  Testing  of  plastic  drums, 
plastic  jerricans,  plastic  boxes  other 
than  expanded  polystyrene  boxes, 
composite  packagings  (plastic  material), 
combination  packagings  with  plastic 
inner  packagings,  textile  bags  with  inner 
plastic  liners,  woven  plastic  bags,  and 
plastic  film  bags  must  be  carried  out 
when  the  temperature  of  the  test  sample 
and  its  contents  has  been  reduced  to 
- 18  ®C  (0  ®F)  or  lower.  *  *  * 

*  *  *  *  * 

(f)*  •  * 

(1)  For  packagings  containing  liquid, 
each  pacl^ging  does  not  leak  when 
equilibrium  has  been  reached  between 
the  internal  and  external  pressures, 
except  for  inner  packagings  of 
combination  packagings  when  it  is  not 
necessary  that  the  pressures  be 
equalized: 

«  •  «  *  « 

§  178.604  [Amended] 

109.  In  §  178.604,  in  paragraph  (d),  in 
the  second  sentence,  the  wording  "for  a 
period  of  time  sufficient  to  pressurize 
the  interior  of  the  packaging  to  the 
specified  air  pressure  and  to  determine 
if  there  is  leakage  of  air  from  the 
packaging”  would  be  revised  to  read 
",  for  other  than  production  testing,  fo' 
a  minimum  time  of  five  minutes” 

Issued  in  Washington,  DC  on  July  1, 1994 
under  authority  delegated  in  49  CFR  part 
106,  appendix  A. 

Alan  1.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
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URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  880, 881, 882, 883, 884, 
885, 886, 889, 904, 905, 906  and  960 
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RIN  2501-AB35 

Preferences  for  Admission  to  Assisted 
Housing 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
tenant  selection  preference  provisions  of 
regulations  of  several  project-based 
assisted  housing  programs.  The  rule 
implements  a  statutory  change  that 
decreases  the  number  of  families  that 
must  be  admitted  on  the  basis  of 
qualifying  for  a  federal  selection 
preference  and  specifically  authorizes 
adoption  of  local  selection  preferences 
by  housing  agencies  to  be  used  iii 
admitting  some  applicants.  If  a  housing 
agency  wants  to  use  such  local 
preferences,  the  rule  requires  the  agency 
to  adopt  ones  that  respond  to  local 
housing  needs  and  priorities  after 
conducting  public  hearings.  If  the  owner 
of  a  project  assisted  rmder  one  of  the 
covered  Section  8  programs  wants  to 
admit  applicants  th^  do  not  qualify  for 
the  federal  preferences,  the  owner 
would  be  required  to  use  the  housing 
agency’s  duly  adopted  local  preferences 
for  the  Section  8  Certificate  and 
Voucher  program. 

With  respect  to  the  public  housing, 
Indian  housing,  and  Section  8  Moderate 
Rehabilitation  programs,  the  rule  also 
disqualifies  from  a  selection  preference 
for  three  years  any  individual  or  family 
that  has  been  evicted  from  certain  HUD 
assisted  housing  for  drug-related 
criminal  activity. 

EFFECTIVE  DATE:  August  17, 1994,  except 
for  §§  905.303(b)(2)(i)  and 
960.211(b)(2)(i),  which  become  effective 
January  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  public  housing  and  Section  8 
Moderate  Rehabilitation  programs  (Parts 
882,  904,  and  960),  Edward  Whipple, 
Director,  Occupancy  Division,  Office  of 
Public  Housing,  (202)  708-0744  (voice); 
(202)  708-9300  (TDD). 

For  the  Section  8  programs  except  for 
the  Moderate  Rehabilitation  program 
(Parts  880,  881,  883,  884,  885,  886,  and 
889),  Barbara  D.  Hunter,  Acting 
Director,  Planning  and  Procedures 
Division,  Office  of  Multifamily  Housing, 
(202)  708-3944  (voice);  (202)  708-4594 
(TDD). 


For  the  Indian  housing  programs  (Part 
905),  Dcnninic  A.  Nessi,  Director,  Office 
of  Native  American  Housing,  (202)  708- 
1015  (voice);  (202)  708-0850  (TDD). 

For  the  Section  5(h)  homeownership 
program  (Part  906),  Gary  F.  Van  Buskirk, 
Office  of  Resident  Initiatives,  (202)  708- 
4233  (voice);  (202)  708-0850  (TDD). 

None  of  these  telephone  numbers  is 
toll-free.  All  of  the  individuals  listed  are 
located  at  the  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  E)C  20410. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements  for 
the  preference  provisions  of  the  as»sted 
bousing  programs  are  included  in  the 
paperwork  burden  of  the  application 
procedures  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980  (42  U.S.C  3501-3520) 
under  approval  numbers  2502-0372.  for 
the  programs  administered  by  the  Office 
of  Housing,  2577-0^05  for  the  Indian 
housing  and  public  housing  programs, 
and  2577-0169  for  the  Section  8 
Moderate  Rehabilitation  program. 
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I.  Background 

This  final  rule  is  being  issued 
pursuant  to  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550, 106  Stat.  3672, 
approved  October  28, 1992).  Section  104 
of  that  Act  requires  that  the  Department 
give  notice  and  opportunity  for  public 


comment  before  issuing  a  rule  for  effect. 
That  section  also  requires  issuance  of  a 
final  rule  to  implement  the  tenant 
selection  preference  provisions 
originally  enacted  by  the  National 
Affordable  Housing  Act  (Pub.  L.  101- 
625, 104  Stat.  4079,  approved  November 
28. 1990),  no  later  than  April  26, 1993, 
to  take  effect  upon  issuance. 

Although  the  deadline  for  issuance  of 
a  final  rule  had  passed,  the  Department 
published  a  proposed  rule,  as  required 
by  the  statute,  on  August  25, 1993  (58 
FR  44968)  to  solicit  public  comments  on 
its  content.  See  the  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register  for  the  provisions  dealing  with 
the  tenant  selection  preference 
provisions  enacted  in  1990  that  are  not 
covered  by  this  rule. 

One  admtional  statutory  amendment 
enacted  since  the  publication  of  the 
proposed  rule  has  been  implemented  in 
this  final  rule.  That  is  to  add  to  the 
examples  of  owner  action  that  qualifies 
an  applicant  for  the  involuntary 
displacement  federal  preference, 
"displacement  because  of  disposition  of 
a  multifamily  housing  project  under 
section  203  of  the  Housing  and 
Community  Development  Amendments 
of  1978,”  in  accordance  with  the 
amendments  made  by  section  101(c)  of 
the  Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  (108 
Stat.  342). 

This  rule  will  take  effect  30  days 
following  publication,  except  for  the 
provisions  requiring  that  a  housing 
agency  must  adopt  local  preferences  for 
admission  of  families  that  do  not  qualify 
for  federal  preference  only  after 
conducting  public  hearings.  Those 
provisions,  §§  905.303(b)(2)(i)  and 
960.211(b)(2)(i),  do  not  become  effective 
until  6  months  after  publication  of  this 
rule,  because  it  may  take  HAs  that  long 
to  comply  with  the  hearing  requirement. 
Other  provisions  of  the  rule,  such  as  the 
use  of  ranking  preferences  for 
organizing  an  owner’s  list  of  applicants 
who  are  federal  preference  holders,  may 
be  implemented  without  conducting 
public  hearings.  Since  the  review  of 
residency  preferences  is  to  be  handled 
in  a  separate  rulemaking,  residency 
preferences  are  unaffected  by  this  rule. 

II.  Response  to  Public  Comments 

A.  Overall  System  of  Preferences 

1.  Counting  Federal  Preference  and 
Local  Preference  Admissions 

There  were  several  criticisms  of  the 
way  the  proposed  rule  provided  for 
counting  an  admission  as  either  a 
federal  preference  admission  or  a  local 
preference  admission.  Permitting 
admission  of  an  applicant  who  does  not 
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qualify  for  a  federal  preference  to  count 
as  a  federal  preference  admission  when 
there  is  no  federal  preference  holder 
eligible  for  the  assistance  (so  long  as  the 
applicant  is  not  chosen  using  a  local 
income-based  preference)  was  criticized 
as  unjustified  under  the  statute.  Concern 
was  expressed  about  the  difficulty  of 
maintaining  the  data  necessary  to 
document  that,  on  the  date  of 
admi.ssion,  there  were  no  similarly 
situated  applicants  who  qualified  for  a 
federal  preference. 

The  language  of  the  final  rule  dealing 
with  this  issue  differs  somewhat  from 
that  of  the  proposed  rule.  It  frames  the 
“counting”  in  terms  of  a  limit  on  the 
number  of  “local  preference” 
admissions  that  can  be  made  during  a 
one-year  period.  Only  30  or  50  percent 
of  annual  admissions,  depending  on  the 
program  involved,  may  be  families 
selected  on  the  basis  oLlocal  preference. 
Under  the  rule,  a  family  that  qualifies 
for  a  “federal  preference”  is  not 
precluded  horn  being  admitted  on  the 
basis  of  its  “local  preference.”  but  the 
admission  would  be  counted  against  the 
HA’s  local  preference  limit. 

This  metnod  of  counting  was 
developed  to  respond  to  the  situation 
that  occurs  with  some  frequency, 
particularly  with  respect  to  the  project- 
based  Section  8  programs.  There  may 
not  be  the  required  percentage  (70%)  of 
federal  preference  holders  available  to 
occupy  a  project.  Since  the  concept  of 
a  “preference”  operates  when  there  is 
competition  between  a  family  that 
qualifies  for  it  and  one  that  does  not.  it 
is  incongruous  to  apply  the  limit  when 
there  is  no  such  competition.  This 
method  of  counting  may  provide 
somewhat  of  a  documentation  problem, 
but  it  offers  infinitely  more  flexibility  in 
the  admissions  procedures  in  areas 
where  there  is  not  an  abundant  supply 
of  federal  preference  holders, 
j  One  commenter  asked  at  what 

t  point  the  percentages  must  be  met — 

I  throughout  the  year,  end  of  calendar 
year,  end  of  fiscal  year.  The  final  rule 
continues  the  practice  of  referring  only 
to  annual  admissions.  The  housing 
I  agency  or  owner  may  determine  what 
I  12-month  period  is  used  for  this 
i  purpose. 

j  One  commenter  asked  why  the 

percentage  of  local  preference 
admissions  is  different  in  the  various 
programs,  and.  in  particular,  why  the 
percentage  for  Indian  housing  (30%)  is 
different  firom  the  percentage  for  public 
housing  (50%).  The  percentages  were 
I  specified  in  sections  501  and  545  of 

I  NAHA:  10%  for  tenant-based  assistance. 

!and  30%  for  project-based  assistance.  In 
the  Housing  and  Community 
Development  Act  of  1992,  the 


percentage  was  increased  for  public 
housing  to  50%.  However,  since  this 
change  did  not  specifically  refer  to  its 
applicability  to  Indian  housing,  it  did 
not  apply  (by  virtue  of  section  201(b)(2) 
of  the  1937  Act.  42  U.S.C.  1437aa(b)(2)). 
Therefore,  the  percentage  that  still 
applies  to  Indian  housing  is  30%. 

While  the  Department  TOlieves  that 
this  difference  in  percentages  of  local 
preference  admissions  between  public 
housing  and  Indian  housing  is  the  result 
of  an  oversight  on  the  part  of  Congress, 
it  does  not  ^ve  the  discretion  to  change 
the  law  and  expand  the  percentage  for 
IHAs  without  legislative  change. 

2.  Management  of  Waiting  Lists: 

Ranking  Preferences 

Several  commenters  urged  the  rule  to 
specify  one  particular  way  of  managing 
waiting  lists.  They  suggested  that  there 
should  be  three  categories  of  applicants 
on  the  waiting  list:  those  with  federal 
preference,  those  with  local  preference, 
and  those  with  no  preference.  Within 
each  group,  the  applicants  could  then  be 
ordered  by  date  and  time  of  application. 
If  no  other  “ranking  preferences”  were 
applied,  the  system  would  be  easier  to 
understand  for  applicants.  Housing 
Agency  (HA)  employees,  and  anyone 
attempting  to  audit  the  system.  The 
commenter  suggested  that  this  system 
be  described  as  an  option. 

The  Department  agrees  tliat  such  a 
system  is  permissible  under  the  rule  and 
may  be  suitable  for  many  HAs.  No  HA 
or  owner  is  required  to  use  ranking 
preferences  to  select  among  federal 
preference  holders.  However,  many  HAs 
may  have  goals  with  respect  to  their 
own  circumstances  that  warrant  the  use 
of  ranking  preferences.  For  example,  if 
an  HA  determined  that  applicants  were 
refusing  offers  of  units  because  of  the 
racial  composition  of  the  project  or  the 
location,  it  could  adopt  a  ranking 
preference  for  applicants  that  had  not 
previously  been  offered  a  unit  or  who 
had  not  refused  an  offer  other  than  for 
good  cause.  As  another  example,  an  HA 
or  owner  may  have  determined  that  it 
wants  to  provide  role  models  for 
children  living  in  its  developments, 
where  most  families  are  on  public 
assistance,  and  therefore  adopts  a 
preference  for  working  families. 

Other  commenters  suggested  that  HAs 
should  not  be  allowed  to  rank  federal 
preference  holders  through  the  use  of 
local  preferences,  because  that  practice 
would  defeat  the  purpose  of  requiring 
federal  preferences.  Under  current 
regulations,  HAs  and  owmers  are 
permitted  to  use  their  own  system  to 
selectnmong  applicants  who  qualify  for 
a  federal  preference.  The  use  of  these 
“ranking  preferences”  has  allowed  HAs 


and  owners  to  address  local  objectives 
while  meeting  the  statutory  requirement 
to  serve  federal  preference  holders. 
“Ranking  preferences”  is  the  term  used 
in  this  rule  and  preamble  for  factors 
used  only  to  distinguish  among  federal 
preference-holders,  whereas  “local 
preferences”  is  used  to  refer  to  those 
factors  adopted  after  the  hearing 
procedure  to  use  in  admitting  applicants 
as  an  alternative  to  admission  of  federal 
preference  holders. 

This  rule  continues  to  permit 
selecting  among  federal  preference 
holders  according  to  ranking 
preferences.  Permitting  different 
elements  of  federal  preference  to  be 
given  differing  weight,  which  the 
current  rule  has  permitted,  is  similar  to 
permitting  the  use  of  other  ranking 
preferences. 

The  statutory  change  that  is  being 
implemented  in  this  rule  is  one  that 
opens  up  the  admissions  process  to 
more  flexibility  for  local  choice  and 
increasing  the  percentage  of  locally 
based  admissions  preferences  for  other 
programs.  The  Department  believes  that 
it  would  be  contrary  to  the  spirit  of  that 
statute  to  use  this  rule  to  limit  the 
existing  practices  of  using  ranking 
preferences  or  to  prescribe  one  method 
of  managing  a  waiting  list. 

Another  commenter  stated  that  date 
and  time  should  not  be  considered 
independently  for  federal  preference 
holders  and  for  local  preference  holders. 
The  rule  does  not  prescribe  such  a 
result.  An  applicant  should  be  placed 
on  every  preference’s  waiting  list 
(federal  and  local)  for  which  the  persons 
qualifies,  one  commenter  suggested. 

This  is  a  permissible  method  of 
administering  preferences  under  the 
rule. 

Ranking  preferences  should  be  the 
subject  of  public  hearings,  one 
commenter  advocated,  suggesting  that 
HUD  should  review  these  preferences 
for  their  impact  on  fair  housing  goals. 
Another  commenter  expressed  the  view 
that  ranking  preferences  should  not  be 
required  to  be  the  subject  of  a  public 
hearing. 

In  fact,  HUD  does  periodic  monitoring 
reviews  of  HA  activities  to  assure  that 
there  are  no  violations  of  fair  housing 
requirements.  Owners’  preference 
systems  are  also  subject  to  review  for 
fair  housing  impact,  if  they  use 
residency  preferences  or  any  system  of 
local  preferences.  If  citizens  in  a 
particular  jurisdiction  wish  to  challenge 
the  ranking  preferences  used  by  an  HA, 
they  may  raise  the  issue  in  the  required 
public  hearing  if  the  HA  chooses  to  use 
a  system  of  local  preferences. 
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3.  Non-Preference  Selection  Issues 

Qjmmenters  praised  the  recognition 
given  to  the  question  of  matching  family 
characteristics  to  the  unit.  That 
provision  of  the  proposed  rule  is 
'  retained  in  the  final  rule. 

One  commenter  recommended  that 
the  rule  be  more  specific  about  the 
minimum  and  maximum  family  sizes 
for  units.  It  suggested  that  the 
Occupancy  Task  Force’s 
recommendation  that  HAs  inform 
applicants  of  the  minimum  and 
maximum  sizes  for  which  they  qualify 
and  let  them  decide  the  size  of  unit(s) 
for  which  they  would  like  to  be 
considered  be  embodied  in  the  rule. 
Although  the  Department  believes  this 
approach  may  be  useful,  the  Department 
intends  to  address  it  in  a  separate 
proposed  rulemaking  to  be  instituted  in 
the  near  future. 

4.  Preference  Disqualification  for 
Eviction  Based  on  Drug-Related  Activity 

There  was  general  approval  of  the 
disqualification  from  a  preference  for 
persons  evicted  from  housing  assisted 
under  United  States  Housing  Act  of 
1937  (“1937  Act’’)  for  drug-related 
criminal  activity.  A  suggestion  was 
made  that  the  disqualification  should  be 
extended  to  evictions  from  State-aided 
housing,  as  well.  There  was  also  a 
complaint  from  one  HA  that  it  should 
not  be  required  to  research  evictions 
from  housing  programs  that  it  does  not 
administer.  The  rule  provides  only  what 
the  statute  requires:  disqualification 
from  a  preference  for  families  evicted  on 
this  basis  from  housing  assisted  under 
the  1937  Act.  However,  the  statute  does 
not  limit  the  use  of  genera)  screening 
criteria  that  an  HA  may  apply  to  all 
applicants. 

This  disqualification  applies  to  the 
public  housing,  Indian  housing,  and 
Section  8  Existing  Housing  programs. 
The  Section  8  Existing  Housing 
programs  covered  by  this  rule  are  the 
Moderate  Rehabilitation  program  (Part 
882,  Subparts  D  and  E),  the  Loan 
Management  Setaside  program  (Part 
886,  Subpart  A),  and  the  Property 
Disposition  program  (Part  886,  Subpart 
C).  The  other  S^tion  8  programs 
covered  by  this  rulemaldng  are  not 
subject  to  this  disqualification. 

One  question  raised  by  commenters 
was  when  the  three  year  disqualification 
starts  to  run — from  the  date  of  eviction 
or  the  date  the  family  applies  for 
assistance.  The  statute  states  that  the 
disqualification  is  based  on  the  eviction. 
Another  question  was  whether  a  family 
(an  be  prevented  from  applying  for 
assistance  until  the  three  years  has 
expired.  There  is  no  legal  basis  for  a 


refusal  to  accept  an  application,  but 
such  an  applicant  would  not  qualify  for 
a  preference  until  the  expiration  of  the 
three  year  period.  In  addition,  an  owner 
or  HA  may  screen  applicants  for 
previous  cn'iminal  activity  as  well  as 
disruptive  behavior  and  other  factors  at 
any  point,  so  long  as  it  considers 
mitigating  circumstances,  if  it  has  a 
stated  policy  to  that  effect. 

One  organization  suggested  that  an 
eviction  for  drug  use,  as  distinguished 
from  drug  distribution,  should  not  be 
considered  an  eviction  for  drug-related 
criminal  activity.  However,  the  rule 
covering  w'hen  such  evictions  are 
authorized  (24  CFR  966.4)  specifies  that 
drug  use  is  a  “drug-related  criminal 
activity’’  for  which  eviction  is 
appropriate. 

The  issue  of  what  is  successful 
completion  of  an  approved 
rehabilitation  of  a  person  evicted  for 
drug-related  criminal  activity  was  also 
raised.  A  few  HAs  suggested  that  HUD 
should  provide  examples.  One  example 
suggested  by  another  commenter  was 
completion  of  a  drug  rehabilitation 
program  that  is  federally  funded.  As  a 
test  of  “successful  completion”  of  a 
program,  an  HA  could  require 
certification  from  a  health  professional 
that  the  person  was  tested  and  found 
drug  on  a  particular  date  before 
admission.  On  this  issue,  as  on  a 
number  of  others,  the  Department 
prefers  to  give  maximum  flexibility  to 
HAs  to  adopt  standards  that  make  sense 
in  their  own  communities. 

Guidance  w'as  also  sought  by  a 
commenter  for  adequate  proof  that  an 
individual  did  not  participate  in  or  have 
knowledge  of  drug-related  criminal 
activity — a  basis  for  permitting  members 
of  a  family  that  had  been  evicted  to 
distinguish  themselves  from  the  family 
member  who  had  been  the  cause  of  a 
previous  eviction.  Again,  the 
Department  leaves  this  type  of 
determination  to  the  HA’s  best 
judgment. 

One  commenter  suggested  that 
persons  undergoing  such  rehabilitation 
or  who  have  completed  it  are  entitled  to 
reasonable  accommodation  as  “disabled 
persons.”  Even  if  sucdi  persons  are 
"disabled  persons,”  the  specific 
statutory  disqualification  applies  unless 
the  HA  or  owner  has  determined  that 
there  has  been  successful  completion  of 
an  appropriate  program  by  the  person 
evicted  for  drug-related  criminal 
activity. 

5.  Eligibility  of  Public  Housing 
Residents  for  Federal  Preference 

One  commenter  expressed  concern 
about  a  resident  of  an  assisted  project 
never  being  able  to  establish  eligibility 


for  a  federal  preference  because  of  an 
assumption  that  all  assisted  housing  is 
not  substandard.  The  commenter  asked 
that  HUD  at  least  prohibit  a  housing 
provider  from  categorically  refusing  to 
consider  applicants  residing  in  assisted 
housing  based  on  presumptive 
ineligibility  for  a  federal  preference.  The 
Department  agrees  that  eacii  family’s 
application  should  be  considered  on  the 
facts  presented  by  its  own  situation, 
rather  than  automatically  treated  in  a 
particular  way  because  of  residency  in 
another  type  of  assisted  housing.  The 
rule  has  been  revised  to  include  such  a 
provision. 

The  commenter  also  sought  assurance 
in  the  rule  that  an  applicant  for  the 
Section  8  program  who  had  accepted  a 
unit  in  a  public  housing  development 
who  had  originally  qualified  for  a 
federal  preference  would  be  permitted 
to  retain  that  preference  on  the  Section 
8  waiting  list.  That  issue  is  addressed  in 
the  rule  being  published  concerning 
admissions  issues  in  Section  8  tenant- 
based  as.si  stance. 

B.  Preference  for  Working  Families 

Public  comments  addressed  the 
question  of  a  preference  for  working 
families  in  several  respects.  One 
comment  requested  that  HUD  clarify 
whether  a  local  preference  can  be  given 
for  working  families,  designed  to 
achieve  a  broad  range  of  incomes,  to 
permit  admission  of  a  higher  income 
working  family  before  a  lower  income 
non-working  family  whose  place  on  the 
waiting  list  is  higher.  Other  comments, 
were  received  on  the  proposed  language 
of  §  960.205  permitting  a  preference 
based  on  a  family’s  employment  status. 
One  housing  agency  and  two 
organizations  of  housing  agencies 
expressed  approval  of  the  change,  and  a 
legal  services  organization  expressed 
disapproval  of  this  change. 

The  Department  is  convinced  that 
housing  agencies  must  have  the 
flexibility  to  give  preference  to  working 
families  to  assure  diversity  in  the 
residency  of  projects  and  to  include 
families  who  can  serve  as  role  models 
for  other  families.  Consequently,  the 
final  rule  preserves  the  removal  of  the 
current  rule’s  prohibition  on  using 
employment  as  a  selection  criterion. 

Moreover,  an  HA  is  free  to  adopt  a 
preference  for  working  families  as  a 
“local  preference”  for  admission  of* 
families  who  do  not  qualify  for  a 
“federal  preference”,  as  well  as  to  use 
such  a  criterion  as  a  “ranking 
preference”,  to  be  used  to  select  among 
applicants  who  do  qualify  for  a  “federal 
preference.”  Housing  owners  also  may 
use  this  criterion  as  a  “ranking 
preference”;  and  as  a  "l(K::al  preference" 
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if  it  is  included  in  the  local  preference 
system  adopted  by  the  relevant  HA  for 
the  Section  8  Certificate  and  Voucher 
programs. 

There  are,  however,  two  limits  on  the 
use  of  a  preference  for  working  families. 
First,  the  preference  may  not  be 
administered  in  a  way  that  will  violate 
the  legal  prohibitions  against 
discrimination.  Second,  the  preference 
may  not  be  used  in  a  way  that  will 
violate  the  legal  prohibition  contained 
in  section  16  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437n) 
against  selecting  a  higher  income 
applicant  before  a  lower  income 
applicant  who  is  higher  on  the  waiting 
list. 

Both  of  these  limits  are  expressed  in 
an  example  of  the  use  of  a  ranking 
preference  in  the  rule:  this  type  of 
preference  may  be  used  so  long  as  the 
prohibition  against  selection  of  higher 
income  families  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  If  such  a  preference  is  used,  it 
may  not  give  greater  weight  to  an 
applicant  bas^  on  the  amoimt  of 
employment  income,  and  an  applicant 
household  shall  be  given  the  benefit  of 
the  preference  if  the  head  and  spouse, 
or  sole  member,  are  age  62  or  older,  or 
are  receiving  social  security  disability  or 
supplemental  secmity  income  disability 
benefits,  or  any  other  payments  based 
on  an  individual’s  inability  to  work.  The 
owner  also  could  give  preference  to 
graduates  of,  as  well  as  active 
participants  in,  educational  and  training 
programs  that  are  designed  to  prepare 
individuals  for  the  job  market. 

When  used  as  a  “local  preference” 
instead  of  as  a  “ranking  preference,”  the 
concern  about  selection  of  a  higher 
income  applicant  is  not  a  limitation  if 
it  is  being  used  in  the  public  housing 
program  or  the  Indian  housing  program. 
In  these  programs,  a  local  preference  for 
working  families,  designed  to  achieve  a 
broad  range  of  incomes,  may  be  used  to 
admit  a  higher  income  working  family 
over  a  lower  income  non-working 
family  whose  place  on  the  waiting  list 
is  higher. 

The  distinction  between  programs  is 
made  because  of  specific  language 
found  in  section  16  with  respect  to 
public  housing  that  exempts  such 
projects  when  “local  preferences”  are 
being  used  (to  attain  a  broad  range  of 
incomes,  presumably],  and  because  the 
section  16  restriction  does  not  apply  to 
Indian  housing.  The  nondiscrimination 
limitation  does  continue  to  apply  when 
such  a  preference  is  applied  as  a  local 
preference.  It  should  be  noted  that 
section  16’s  exception  for  IHAs  permits 


them  to  use  income  ranges  as  a  local 
preference,  ranking  preference,  or  both. 

Housing  agencies  are  not  the  only 
entities  that  may  avail  themselves  of  a 
preference  for  working  families.  Private 
owners  may  also  adopt  such  a 
preference  as  a  ranking  preference — 
with  both  limits  described  above 
applicable  to  them. 

C.  Broad  Range  of  Incomes 

The  statutory  requirement  for  an  HA 
to  seek  a  tenancy  that  represents  a  broad 
range  of  incomes  applies  to  public 
housing  and  Indian  housing,  but  not  to 
the  Section  8  program.  The  rule’s 
elimination  of  the  requirement  for 
studies  of  the  income  level  of  families 
in  an  HA’s  jurisdiction  was  praised  as 
beneficial,  while  the  rule’s  retention  of 
the  requirement  that  an  HA’s  admission 
policies  further  selection  of  families 
with  a  broad  range  of  incomes  was 
praised.  One  commenter  also 
commended  the  rule  for  recognizing 
that  the  goal  of  attaining  residents  with 
a  broad  range  of  incomes  might  be 
furthered  through  means  other  than 
local  preferences. 

One  commenter  sought  approval  of  a 
practice  of  selection  of  applicants  firom 
waiting  lists  of  federal  preference 
holders  organized  by  income  within  the 
category  of  very  low-income  families 
where  Ugher  income  families  would  be 
selected  ahead  of  lower  income 
families — all  firom  the  category  of  very 
low  income  families.  The  commenter 
argued  that  section  16  of  the  1937  Act 
does  not  prohibit  such  use  of  income 
categories  for  federal  preference  holders 
so  long  as  the  family  selected  is  a  very 
low-income  family.  The  Department’s 
legal  interpretation  is  that  selection  of 
higher  income  families  over  lower 
income  families  that  are  higher  on  the 
waiting  list  is  permitted  only  pursuant 
to  admission  on  the  basis  of  a  local 
preference.  Therefore,  a  practice  as 
described  above,  which  involves  federal 
preference  admissions,  would  violate 
our  interpretation  of  the  law. 

One  commenter  asked  what  is  meant 
by  the  term  “project”  in  the  requirement 
that  families  with  a  broad  range  of 
incomes  be  sought  for  each  project.  The 
term  “project”  is  used  in  the  public 
housing  program  to  mean  the  entity 
with  a  single  project  number. 

When  an  HA  has  only  scattered  sites 
or  small  concentrations  of  assisted 
units,  how  is  the  requirement  to  be 
applied?  It  can  be  applied  to  the  project 
that  includes  several  sites.  The 
regulatory  language  focuses  on  the  goal 
to  be  achieved,  rather  than  the  specific 
method  used  by  the  HA. 

Can  a  rural  HA  use  each  waiting  list 
(for  a  geographical  area)  as  a  project?  If 


so,  the  rent  range  policy  can  be 
implemented  in  a  manner  that  would 
obviate  the  need  for  operating  subsidy. 

If  an  HA  determines  that  it  can  achieve 
the  broad  range  of  income  in  each 
project  result  by  applying  an  income 
range  local  preference  for  a  group  of 
projects,  HUD  would  not  object  to  that 
procedure. 

The  language  of  §  960.204(a)(2)(i)  on 
avoiding  concentrations  of  families  with 
serious  social  problems  should  be 
revised  to  eliminate  the  reference  to 
“low-income  families”  and  to 
emphasize  preventing  concentrations  of 
“the  most  economically  deprived 
families  (with  serious  socid  problems).” 
The  Department  agrees,  and  the  rule  has 
been  revised  accordingly. 

D.  Residency  Preference 

There  was  great  praise  for  and  great 
criticism  of  the  requirement  for  i  ivance 
HUD  approval  of  the  use  of  resid  mcy 
preferences  in  all  of  the  programs 
covered  by  this  rule.  The  praise  was 
based  on  the  greater  assurance  the 
procedure  would  give  to  furthering  fair 
housing  goals,  an  objective  that  HUD  is 
charged  with  advancing.  The  criticism 
focused  on  the  lack  of  stated  criteria  to 
be  used  for  disapproving  residency 
preferences  and  the  lack  of  a  medianism 
for  HAs  to  challenge  a  disapproval 
action. 

The  Department  agrees  writh  the 
commenters  that  residency  preferences 
need  to  be  reviewed  for  their  impact  on 
fair  housing  goals.  The  Department  also 
agrees  that  more  specific  criteria  need  to 
be  provided  for  HAs  to  use  in  assessing 
the  impact  of  any  residency  preference 
they  might  consider  adopting. 

Therefore,  a  separate  rulemaking  is 
being  initiated  to  provide  the 
opportunity  for  public  comment  on 
criteria  that  the  Department  is 
developing.  Until  that  rule  takes  effect, 
the  current  requirements  with  respect  to 
residency  preferences  will  continue  to 
apply. 

E.  Other  Local  Preferences 

Commenters  suggested  that  the  rule 
text  should  list  the  statutory  examples 
of  local  preferences.  Since  the  list  is 
only  advisory,  the  Department  believes 
it  unnecessary  to  include  it  in  the  rule. 
However,  the  examples  (from  section 
545  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act)  are  repeated 
here,  for  reference: 

— Assisting  very  low-income  families 
who  either  reside  in  transitional 
housing  assisted  under  the  McKinney 
Act  or  participate  in  a  program 
designed  to  provide  public  assistance 
recipients  with  greater  access  to 
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employment  and  educational 
opportunities; 

— ^^sisting  families  identified  by  local 
public  agencies  involved  in  providing 
for  the  welfare  of  children  as  having 
.  a  lack  of  adequate  housing  that  is  a 
primary  factor  in  the  imminent 
placement  of  a  child  in  foster  care,  or 
in  preventing  the  discharge  of  a  child 
from  foster  care  and  reunification 
with  the  child’s  family; 

— Assisting  youth,  upon  discharge  from 
foster  care,  in  cases  in  which  return 
to  the  family  or  extended  family  or 
adoption  is  not  available;  and 

-  -Assisting  persons  displaced  by  the 
rental  rehabilitation  program. 

-  -Assisting  disabled  veterans  who  are 
being  discharged  from  a  medical 
facility  but  do  not  have  an  accessible 
unit  to  w'hich  to  return. 

—Achieving  other  objectives  of  national 
housing  policy  as  affirmed  by 
Congress. 

Another  commenter  suggested  that 
the  preamble  should  give  more  useful 
examples  of  local  preferences. 

Additional  examples  of  local 
preferences  would  be  preferences  for 
working  families,  veterans,  and  category 
of  time  on  the  waiting  list  fsuch  as  more 
than  two  years). 

While  one  commenter  advocated  that 
any  local  preferences  should  be  required 
to  be  consistent  with  the  goal  of 
promoting  access  to  assisted  housing  by 
those  most  in  need  and  the  objectives  of 
national  housing  policy,  another  stated 
that  local  preferences  need  not  further 
any  of  the  objectives  of  national  housing 
policy.  Yet  another  Commenter  urged 
that  the  local  preferences  be  required  to 
be  consistent  with  the  needs  identified 
in  the  jurisdiction’s  Comprehensive 
Housing  Affordability  Strategy,  unless 
the  HA  justifies  a  variation.  Under 
current  policy  for  the  public  housing 
program,  the  Department  does  not 
purport  to  review  local  preferences  for 
approval,  despite  a  suggestion  by  a 
commenter  to  the  contrary.  Therefore, 
HAs,  in  consultation" with  the  public  in 
hearings,  will  make  the  decision  about 
what  needs  and  priorities  local 
preferences  should  serve. 

Various  arguments  were  advanced  for 
circumstances  that  would  warrant  an 
exemption  for  an  HA  from  holding 
public  hearings  on  the  adoption  of  local 
preferences: 

— Date  and  time  for  non-federal 
preference  admissions; 

— Preferences  based  on  income,  to 
advance  the  broad  range  of  income 
goal; 

— Adoption  of  preferences,  such  as  a 
veteran’s  preference,  that  are  required 
by  State  law; 


— When  cost  of  hearings  is  high,  low 

response  is  typical,  and  the  HA  is  a 

"high-performing  housing  authority.’’ 

The  statute  requires  that  an  HA 
establish  its  written  system  of  local 
priorities  after  conducting  a  public 
hearing  to  respond  to  local  housing 
needs  and  priorities.  The  hearing 
provides  citizens  an  opportunity  to 
suggest  alternatives.  Since  it  is  required 
by  the  statute,  this  rule  provides  no 
exemptions  from  the  requirement. 

Some  commenters  wanted  the  rule  to 
give  more  specific  requirements 
concerning  the  hearing:  specific 
requirements  for  notice  to  the  public 
and  public  participation  in  the  hearing, 
and  more  detail  about  the  purpose  of  the 
hearing.  The  Department  believes  that 
each  HA  will  conduct  its  hearing  in 
accordance  with  the  federal  statute,  and 
with  State  and  local  laws.  Many 
localities  have  ordinances  concerning 
the  conduct  of  public  hearings.  The 
Department  has  no  desire  to  add  to  such 
requirements. 

A  comment  was  made  that  the  three 
month  period  given  in  the  proposed  rule 
for  HAs  to  conduct  a  public  hearing  on 
local  preferences  after  the  effective  date 
of  a  final  rule  was  insufficient  time.  The 
period  of  time  has  been  lengthened  to 
six  months.  Of  course,  HAs  are 
encouraged  to  act  as  soon  as  possible 
after  the  effective  date  of  this  rule  to 
establish  any  system  of  local  preferences 
in  accordance  with  the  hearing  ' 
requirement.  However,  existing  local 
preferences  that  have  not  been  approved 
in  that  manner  by  the  expiration  of  six 
months  after  the  effective  date  of  this 
rule  will  become  invalid.  Thereafter, 
until  the  procedure  is  followed,  the  only 
authorized  preferences  used  in 
admitting  applicants  will  be  the  federal 
preferences  (including  any  ranking 
preferences). 

One  organization  recommended  that 
'the  rule  provide  that  applicants  denied 
eligibility  for  a  local  preference  be  given 
an  opportunity  to  contest  the  denial. 

The  Etepartment  believes  that  this 
suggestion  has  merit.  The  final  rule 
extends  to  denials  of  local  preferences 
the  same  informal  meeting/review 
process  that  the  current  rules  provide 
for  federal  preference  denials. 

In  the  preamble  to  the  proposed  rule, 
an  example  of  a  valid  local  preference 
was  stated  to  be  one  that  would  prefer 
members  of  one  Indian  tribe  over 
members  of  other  tribes  and  over  non- 
Indians.  Some  commenters  slated  that 
such  a  preference  violates 
nondiscrimination  laws.  An  Indian 
Housing  Authority  commented  that 
such  a  preference  presumes  that  all  such 
persons  are  eligible  for  its  programs, 


which  they  may  not  be  if  tribal  law 
limits  eligibility  for  housing  operated  bv 
the  tribal  housing  authority. 

Under  the  Indian  housing  program, 
there  are  federal  statutory  provisions 
that  recognize  limits  to  the  eligibility  of 
some  types  of  housing.  (In  the  Mutual 
Help  Homeownership  Opportunity 
program,  non-Indians  may  only  be 
admitted  under  very  limited 
circumstances.)  Moreover,  in 
recognition  of  the  status  of  IHAs  created 
under  tribal  law,  tribal  law  as  well  as 
federal  law  governs  the  operation  of  the 
IHA  programs.  Therefore,  the  example 
still  stands  as  a  legitimate  type  of  local 
preference,  but  there  may  not  be  any 
need  for  such  a  preference. 

F.  Definitions  of  Federal  Preferences 
1 .  Flexibility  for  HAs  To  Define  Terms 

One  legal  services  organization  stated 
that  HAs  should  not  be  allowed  to  adopt 
their  own  definitions  of  the  federal 
preference  categories  because  there 
should  be  uniformity.  Most  HAs,  as 
represented  by  an  organization  of 
housing  administrators  and  one  HA,  like 
this  flexibility.  The  statute  being 
implemented  by  this  rule  is  not  a  cause 
for  a  change  to  the  Department’s 
longstanding  policy  of  permitting  this 
flexibility. 

Two  legal  services  organizations 
suggested  that  HAs  be  given  standards 
for  exercising  the  discretion  and  that 
they  not  be  permitted  to  adopt  more 
restrictive  definitions  (or  verification 
procedures)  than  those  set  forth  in  the 
regulations.  In  HUD’s  experience,  HAs 
do  not  seek  approval  of  more  restrictive 
definitions. 

One  HA  asked  for  examples  of 
acceptable  expansions  of  the 
definitions.  HUD  would  consider 
favorably  such  an  expansion  as  a 
definition  of  “income”  for  purposes  of 
the  rent  burden  preference  to  use 
adjusted  income  instead  of  annual 
income.  This  change  would  benefit 
larger  families,  families  with  large 
medical  expanses,  and  elderly  and 
disabled  persons.  The  Department 
would  also  give  favorable  consideration 
to  a  definition  of  “substandard  housing” 
that  included  overcrowding,  as 
requested  by  two  commenters. 

A  legal  services  organization 
advocated  that  HAs  be  able  to  adopt 
their  own  definitions  with  respect  to  all 
Section  8  programs,  as  well  as  for  their 
public  housing  or  Indian  housing  and 
Section  8  moderate  rehabilitation 
programs.  HAs  have  a  different  role 
with  respect  to  any  project-based 
Section  8  program.  In  such  a  case,  there 
is  still  a  project  owner  who  is 
responsible  for  tenant  selection. 
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HUD  field  offices  must  be  directed  to 
give  great  weight  to  local  conditions 
when  reviewing  an  HA's  revised 
definitions,  one  organization  urged. 

This  type  of  instruction  is  appropriate 
for  inclusion  in  the  HUD  handbook, 
which  provides  operational  guidance, 
rather  than  in  this  rule. 

The  verification  procedures  that  have 
been  included  in  the  Indian  housing 
and  public  housing  rules  for  federal 
preferences  have  b^n  optional,  and  the 
rule  has  specifically  stated  that  HAs 
could  adopt  difierent  procedures.  These 
programs  have  traditionally  given  HAs 
the  discretion  to  adopt  verification 
procedures  with  respect  to  eligibility 
issues.  Only  the  regulations  with  respect 
to  federal  preferences  have  attempted  to 
specify  verification  procedures. 
Therefore,  the  Department  is  taking  this 
opportunity  to  deregulate  by  removing 
the  suggested  procedures  fi'om  the 
regulations  for  these  programs. 

The  provision  that  purports  to  give 
HUD  authority  to  specify  special 
conditions  that  would  satisfy  federal 
preference  definitions  for  owner- 
administered  housing  (compcirable  to 
the  HA’s  flexibility).  §  880.614(1),  is  of 
no  effect,  one  commenter  argued.  Any 
change  other  than  an  interpretation 
would  require  advance  publication  and 
opportunity  for  comment. 

Under  this  rule,  HAs  administering 
the  public  housing  and  Section  8 
Moderate  Rehabilitation  programs  may 
adopt  local  definitions  of  the  individual 
federal  preferences.  These  definitions 
must  be  approved  by  HUD,  within  the 
requirements  of  the  statute.  For  Section 
8  programs  where  tenants  are  selected 
by  a  private  owner,  the  rule  provides 
that  HUD  may  specify  additional 
conditions  under  which  the  federal 
preferences  can  be  satisfied,  referring  to 
HUD  Handbook  4350.3.  This  procedure 
is  comparable  to  the  action  taken  with 
respect  to  HAs  in  approving  their 
proposed  definitions  that  may  vary  from 
those  specified  in  the  regulation. 

2.  Substandard  Housing 

Several  HAs  and  a  management  agent 
supported  the  Department’s  decision 
not  to  include  overcrowding  in  the 
rule’s  definition  of  “substandard 
housing.’’  They  agreed  with  this 
position  since  the  term  is  traditionally 
used  (for  census  purposes,  for  example) 
to  deal  solely  with  the  condition  of  the 
unit  and  not  its  ability  to  properly  house 
the  number  of  occupants  residing  in  it. 
On  the  other  hand,  one  HA  and  a  few 
organizations  advocating  including 
overcrowding  in  this  definition,  at  least 
where  the  extent  of  overcrowding 
constitutes  a  housing  code  or  health 
code  violation.  Another  commenter 


suggested  that  overcrowding  could 
amount  to  imminent  displacement. 

The  final  rule  maintains  virtually  the 
same  definition  of  substandard  housing. 
If  an  HA  wants  to  include 
overcrowding,  it  may.  If  an  HA  believes 
overcrowding  constitutes  imminent 
involuntary  displacement,  it  may 
submit  such  a  definition  to  HUD  for 
approval.  The  HA  may  include 
overcrowding  as  a  ranking  preference 
without  HUD  approval. 

With  reference  to  a  person  with 
mobility  impairment,  one  commenter 
urged  that  the  definition  of  substandard 
housing  should  include  housing  that  is 
inaccessible.  Since  a  bathroom  that 
cannot  be  entered  or  used  by  a  person 
with  a  mobility  impairment  causes  the 
unit  to  be  without  a  “usable  flush  toilet” 
or  “usable  bathtub’’  for  that  person,  it 
constitutes  substandard  housing  for  that 
person,  the  commenter  argued.  Given 
the  Department’s  preference  for  dealing 
with  the  fit  of  a  unit  with  an  individual 
family  under  the  category  of  involuntary 
displacement,  we  would  prefer  to 
permit  qualification  vmder  that  category 
of  preference  for  a  person  whose 
mobility  impairment  renders  the 
person’s  current  imit  significantly 
deficient  and  the  owner  cannot  make 
changes  to  the  unit  as  a  reasonable 
accommodation  for  the  disabled  person. 
The  rule  has  ben  amended  to  reflect  this 
decision. 

The  same  commenter  also  urged 
coverage  under  the  substandard  housing 
category  of  preference  of  a  person  in  an 
institution  who  is  ready  for  discharge 
but  cannot  be  released  because  the 
person’s  prior  unit  is  no  longer 
available.  If  that  person  has  no  housing 
unit  to  which  to  return,  the  person 
would  qualify  under  the  definition  of  a 
“homeless  person,”  discussed  below. 

Two  organizations  urged  that  the 
definition  of  “homeless  person”  in  the 
definition  of  substandard  housing  be 
revised  to  require  either  that  the  person 
lacks  a  fixed,  regular  and  adequate 
nighttime  residence  or  that  one  has  a 
primary  nighttime  residence  that  is  a 
temporary  shelter,  an  institution  that  is 
a  temporary  residence  for  individuals  to 
be  institutionalized,  or  a  place  not 
intended  as  habitation  for  human 
beings.  The  statute  and  implementing 
regulations  now  require  satisfaction  of 
both  sets  of  conditions.  Therefore,  this 
rule  also  requires  that  they  both  be 
satisfied. 

Commenters  advocated  that  the 
definition  of  “homeless  person”  should 
explicitly  include  persons  living  in 
transitional  housing,  since  it  is 
temporary  housing.  The  definition  has 
been  revised  to  include  transitional 


housing  in  the  examples  of  temporary 
living  accommodations. 

One  commenter  also  had  a  suggestion 
with  respect  to  deferring  the  ' 
effectiveness  of  a  preference  for  a  family 
in  transitional  housing.  When  an 
applicant  in  transitional  housing 
reaches  the  top  of  the  waiting  list  and 
is  selected  for  housing,  the  commenter 
suggested  that  the  family  be  given  the 
option  of  being  admitted  or  remaining  at 
the  same  place  on  the  waiting  list  while 
completing  the  transitional  program. 

The  Department  agrees  that  if  the 
applicant  is  not  ready  or  able  to  leave 
the  transitional  housing  unit  when  an 
offer  is  made,  the  applicant’s  rejection 
of  the  unit  would  be  for  good  cause  and 
the  applicant’s  qualification  for 
preference  would  continue.  However, 
the  rule  does  not  require  any  change  to 
reflect  this  position. 

3.  Involuntary  Displacement 

Comments  were  submitted  dealing 
with  the  qualification  for  this  preference 
if  displacement  is  anticipated  within  six 
months.  Some  HAs  erroneously 
believed  that  if  displacement  had 
occurred  more  than  six  months  before 
the  applicant  applied  and  the  applicant 
had  bcien  living  in  temporary  quarters, 
the  applicant  would  lose  preference 
status.  Another  commenter  stated  that 
the  six  month  period  might  present 
insurmountable  verification  problems. 
Nothing  about  this  six  month  period  is 
new.  It  reflects  the  current  rule. 

The  language  concerning  domestic 
violence  victims  was  praised.  One 
commenter  wanted  acknowledgement  in 
the  rule  that  the  HA  has  a  “right  to 
exercise  prudent  judgment  and  to 
establish  reasonable  criteria  for 
determining,  on  a  case-by-case  basis,  the 
legitimacy  of  a  claimed  preference.” 

Any  standards  that  an  HA  wants  to 
establish  as  part  of  its  admissions  policy 
are  welcome.  Moreover,  the  language  of 
the  final  rule  excluding  the  alleged 
abuser  from  the  unit  has  been  made 
stronger.  The  new  language  responds  to 
comments  by  making  it  clear  that  the 
alleged  abuser  may  not  be  included  in 
the  household  without  the  advance 
written  approval  of  the  HA  or  owner. 
Violation  of  the  applicant’s  certification 
that  this  person  will  be  excluded  is 
stated  as  grounds  for  denial  or 
termination  of  assistance.  These 
revisions  should  assist  in  assuring  that 
the  preference  is  not  claimed 
unjustifiably. 

Two  commenters  suggested  that  an 
abuser  should  be  permitted  to  live  in  the 
unit  if  the  abuser  has  successfully 
completed  a  rehabilitation  program,  and 
that  standards  should  be  provided  in  the 
nde  to  guide  the  HAs  and  owners  in 
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making  such  a  determination.  The 
E)epartment  has  not  added  anything  on 
this  subject  to  the  rule.  HAs  and  owners 
should  use  their  own  best  judgment  on 
this  issue. 

One  commenter  recommended  that 
the  definition  of  involuntarily  displaced 
should  be  expanded  to  include  a  person 
in  an  institution  who  is  ready  for 
discharge  but  cannot  be  released 
because  the  person’s  current  imit  is 
inaccessible  because  of  disability.  This 
is  one  of  the  examples  given  in  the 
statute  of  a  local  preference.  It  is 
certainly  an  appropriate  category  of 
persons  to  be  given  a  preference  under 
an  HA’s  system  of  local  preferences,  and 
would  be  covered  imder  involimtary 
displacement  by  mobility  impairment, 
discussed  above. 

Two  changes  have  been  made  in  the 
final  rule’s  definition  of  involuntary 
displacement — ^not  in  response  to  public 
comment — but  as  part  of  the 
Administration’s  efforts  to  support  law 
enforcement  activities  and  protect 
families  against  hate  crimes.  A  category 
of  displacement  has  been  added  to  cover 
displacement  to  avoid  reprisals.  This 
category  is  to  cover  situations  where  a 
family  membm'  was  a  witness  to  a  crime 
and  the  family  must  be  rehoused  to 
avoid  risk  of  violence  as  a  result  of  the 
person’s  cooperation  with  law 
enforcement  officials.  The  second 
category  covers  actual  or  constructive 
displacement  caused  by  “hate  crimes” — 
actual  or  threatened  physical  violence 
or  intimidation  that  is  directed  against 
a  person  or  his  or  her  property  and  that 
is  based  on  the  person’s  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

Two  other  changes  have  been  made  to 
improve  the  organization  of  the 
discussion  of  displacement  resulting 
fiom  owner  action  and  to  include  a 
provision  enacted  by  Congress  to  cover 
displacement  resulting  firom  HUD 
disposition  of  a  multi&mily  housing 
project  imder  section  203  of  the  Housing 
and  Community  Development 
Amendments  of  1978  [Multifamily 
Housing  Property  Disposition  Reform 
Act  of  1994,  section  101(c),  108  Stat. 
357).  The  change  with  respect  to  owner 
action  places  the  non-exclusive  list  of 
examples  of  owner  action  with  the 
initial  statement  of  that  category  of 
involuntary  displacement.  The  addition 
of  the  element  of  HUD  disposition  of  a 
project  is  added  at  the  end  of  the 
categories  of  involuntary  displacement. 

4.  Rent  Burden 
There  were  only  two  types  of 
conunent  on  the  rent  burden  category  of 
federal  preference.  The  first  dealt  with 
the  90-day  period  for  demcmstrating 


excessive  rent  burden.  The  second  dealt 
with  the  exclusion  firom  the  definition 
of  rent  any  utility  costs  covered  by  an 
energy  assistance  program. 

The  provision  that  this  preference 
applies  only  to  applicants  who 
experience  excessive  rent  burden  for  at 
least  90  days  was  added  to  assure  that 
applicants  would  not  purposely  place 
themselves  in  a  rent  burdened  situation 
for  a  very  short  period  merely  to  qualify 
for  a  preference.  Eleven  commenters 
favored  this  approach.  Five  commenters 
opposed  it,  indicating  that  it  is 
unnecessary  (because  applicants  wait  so 
long  to  be  admitted)  and  that  it  would 
be  burdensome  to  enforce.  Although  in 
some  areas  waiting  lists  are  so  long  that 
this  90-day  provision  is  unnecessary, 
there  are  other  areas  where  waiting  lists 
may  be  short.  Where  it  is  unnecessary, 
it  will  not  have  any  effect,  but  elsewhere 
it  will  help  prevent  sham  preference 
applications. 

The  Department  of  Health  and  Human 
Services  submitted  the  comment 
cnticizing  the  exclusion  from  rent  the 
amount  of  costs  covered  by  its  Low 
Income  Home  Energy  Assistance 
Program.  It  stated  that  the  statute 
authorizing  that  program  prohibits  the 
benefits  firom  being  counted  as  income 
or  resources  under  any  federal  or  state 
law.  HUD  has  had  previous 
correspondence  with  the  HHS  on  this 
matter  (1989).  Our  position  then 
remains  unchanged.  Since  the  amount 
paid  by  LIHEAP  is  not  included  in 
income  of  the  family,  the  expense  it 
covers  is  also  not  counted  as  a  rental 
expense  of  the  family. 

G.  Interaction  of  Section  8  and  Public 
Housing 

It  was  suggested  that  this  rule 
explicitly  authorize  merged  waiting  lists 
for  the  Section  8  CertificateA^oucher 
and  public  housing  programs,  and  that 
an  HA  be  required  to  notify  the  public 
before  it  actually  merges  them.  The  rule 
for  the  Section  8  CertificateA^oucher 
program  does  mention  merger  of  waiting 
lists.  The  Department  believes  it  is 
unnecessary  to  discuss  this  subject  in 
this  rule,  as  well. 

A  few  commenters  indicated  that  they 
thought  it  would  be  difficult  for  an  HA 
that  maintains  one  waiting  list  for  its 
public  housing  and  Section  8  programs 
to  comply  with  the  provisions  of  this 
rule  and  the  one  governing  the  Section 
8  CertificateA^oucher  rule.  The  two 
rules  have  been  developed  in 
coordination  with  each  other,  and 
compliance  with  them  should  not  be 
difficult.  If  an  HA  is  looking  for 
particular  characteristics  of  an  applicant 
when  it  is  selecting  a  participant  for  one 


program,  it  can  search  its  merged  list  for 
that  characteristic. 

One  commenter  urged  that  differences 
between  an  HA’s  Section  8  program 
preferences  and  its  public  housing 
program  preferences  should  be  required 
to  be  justified  on  the  basis  of  statutory 
differences  or  other  compelling  reasons. 
Another  commenter  stated  that  the 
ability  to  adopt  different  local 
preferences  for  the  two  programs  was 
good.  The  Department  disagrees  with 
the  former  suggestion  because  it  would 
limit  HA  discretion  unnecessarily.  The 
Department  believes  that  HAs  should  be 
provided  flexibility  in  tailoring  their 
local  preferences  to  local  needs,  and, 
therefore,  agrees  with  the  latter 
suggestion.  Since  the  HA  must  respond 
to  the  public  in  the  development  of 
local  preferences,  its  system  should  not 
be  arbitrary. 

Two  commenters  asked  why  a  system 
of  local  preferences  that  has  been 
approved  by  HUD  (as  it  is  in  the  Section 
8  CertificateA^oucher  program)  must  be 
submitted  for  approval  by  a  Section  8 
project  owner.  It  is  possible  that  a 
system  of  preferences  that  is  applied  to 
applicants  selected  for  a  program  in 
which  the  participants  are  dispersed 
throughout  the  jurisdiction  may  have  a 
very  different,  and  discriminatory, 
impact  when  applied  to  a  particular 
project. 

Two  commenters  objected  to  the 
requirement  that  if  an  owner  wanted  to 
use  a  system  of  preferences  other  than 
the  federal  preferences  it  is  required  to 
use  the  HA’s.  This  is  a  statutory 
requirement.  Therefore,  the  commenter 
who  advocated  that  an  owner  should  be 
able  to  submit  its  own  system  of 
preferences  if  the  HA  in  the  jurisdiction 
of  the  project  had  not  adopted  any  must 
also  be  disappointed.  The  statute  does 
not  authorize  such  a  practice. 

One  organization  criticized  the 
provision  allowing  owners  to  establish 
their  owm  ranking  preferences.  It  stated 
that  a  uniform  national  system  of 
ordering  applicants  with  federal 
preference  by  date  and  time  only  would 
be  fair  and  easy  to  monitor.  The 
Department  recognizes  that  private 
owners  have  invested  in  their  projects 
and  need  to  have  some  say  over  how 
they  select  tenants,  while  complying 
with  the  statutorily  required 
preferences.  This  is  a  continuation  of 
existing  policy,  which  was  not  changed 
by  Congress  when  it  made  other 
changes. 

One  commenter  advocated  that 
owners  should  be  able  to  select  tenants 
by  income  categories  in  order  to  achieve 
a  stable  and  desirable  economic  mix  of 
residents.  However,  another  commenter 
pointed  out  that  the  rule’s  provision 
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prohibiting  income-based  admissions  in 
the  Section  8  program  must  be  retained, 
since  such  admissions  are  not 
authorized  under  the  law. 

Commenters  objected  to  permitting  an 
owner  to  select  the  HA  whose  local 
preferences  it  will  apply  when  there  is 
more  than  one  that  has  jurisdiction  in 
the  area  where  the  housing  is  located.  In 
the  Section  8  program,  an  HA  may 
operate  anywhere  it  may  legally  enter 
into  contracts — ^which  results  in  a 
theoretical  multiplicity  of  HAs  with 
jurisdiction  over  a  particular  project 
area.  The  final  rule  requires  use  of  the 
local  preferences  of  the  HA  for  the 
jurisdiction  (using  the  statutory 
language).  However,  it  clarifies  that 
when  Aere  is  more  than  one  HA  with 
jurisdiction,  the  local  preferences  of  the 
“HA  for  the  lowest  level  of  government 
that  has  jurisdiction  where  the  project  is 
located”  are  used. 

III.  Transition 

If  an  HA  has  not  adopted  local 
preferences  following  a  public  hearing 
in  accordance  with  this  rule  by  six 
months  after  August  17, 1994,  no  local 
preferences  will  be  in  effect,  and  the 
federal  preferences  (including  any 
ranking  preferences)  will  be  used  for  all 
admissions  until  such  time  as  local 
preferences  are  duly  adopted. 

IV.  Findings  and  Certiftcations 

A.  Impact  on  the  Economy 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291, 

Regulatory  Planning  Process.  Analysis 
of  &e  rule  indicates  that  it  does  not:  (1 ) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk. 


room  10276, 451  Seventh  Street,  SW.. 
Washington,  DC  20410-0500. 

C.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  impact  on  States  or 
their  political  subdivisions  only  to  the 
extent  required  by  the  statute  being 
implemented.  The  rule  specifies  to  what 
extent  preferences  for  admission  of 
particular  categories  of  applicants  that 
are  established  by  the  local  housing 
agency,  in  accordance  with  a  statutorily- 
prescribed  hearing  procedure,  may  be 
used  to  admit  participants.  The  only 
guidelines  stated  for  the  local  agency’s 
discretion  are  those  required  by  the 
statute:  the  preferences  are  to  respond  to 
local  housing  needs  and  priorities. 

Since  the  rule  merely  carries  out  a 
Statutory  mandate  and  does  not  create 
any  new  significant  requirements,  it  is 
not  subject  to  review  under  the 
Executive  Order. 

D.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Ofiicial  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  the  Order.  The 
rule  merely  carries  out  the  mandate  of 
federal  statute  with  respect  to  admission 
preferences.  (To  the  extent  that  an  HA 
adopts  a  local  preference  for  admitting 
families  whose  children  would 
otherwise  be  put  in  foster  care,  as  is 
suggested  by  the  statute,  there  would  be 
a  positive  impact  on  families.  However, 
neither  the  statute  nor  the  rule  requires 
adoption  of  such  a  preference.) 

E.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  it  does  not  place  major 
burdens  on  housing  authorities  or 
housing  owners. 

F.  Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1552  under  the  Office  of  the 
Secretary  in  the  Department’s 
Semiannual  Regulatory  Agenda 
publi.shed  on  April  25, 1994  (59  FR 
20424,  20440)  in  accordance  with 
E.\ecutive  Order  12866  and  the 
Regulatory  Flexibility  Act. 


C.  Regulatory  Review 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department’s  Rules  Docket  Clerk,  room 
10276,  451  Seventh  St.  SW.. 

Washington.  DC  20410. 

H.  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  rule  are  14.157. 14.182, 
14.850.  and  14.856. 

List  of  Subjects 

24  CFR  Part  860 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  record  keeping 
requirements. 

24  CFR  Part  881 
Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  record  keeping 
requirements. 

24  CFR  Part  882 
Grant  programs — housing  and 
community  development.  Homeless. 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and  record 
keeping  requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  record  keeping 
requirements. 

24  CFR  Part  884 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  record  keeping 
requirements.  Rural  areas. 

24  CFR  Part  885 

Aged.  Handicapped,  Loan  programs — 
housing  and  community  development. 
Low  and  moderate  income  housing. 
Reporting  and  record  keeping 
requirements. 

24  CFR  Part  886 
Grant  programs — housing  and 
community  development.  Lead 
poisoning,  Rent  subsidies.  Reporting 
and  record  keeping  requirements, 

24  CFR  Part  889 

Aged,  Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community- 
development.  Low  and  moderate 
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income  housing.  Rent  subsidies. 
Reporting  and  record  keeping 
requirements. 

24  CFR  Part  904 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Public  housing. 

24  CFR  Part  905 

Aged,  Grant  programs — Indians,  Grant 
programs — housing  and  community 
development.  Handicapped,  Indians, 
Loan  programs — housing  and 
community  development,  Loan 
programs — Indians,  Low  and  moderate 
income  housing.  Public  housing. 
Reporting  and  record  keeping 
requirements. 

24  CFR  Part  906 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Public 
housing.  Reporting  and  record  keeping 
requirements. 

24  CFR  Part  960 

Aged,  Grant  programs — housing  and 
commimity  development.  Handicapped, 
Public  housing. 

Accordingly,  chapters  VIII  and  IX  of 
title  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

1.  The  authority  citation  for  part  800 
‘'ontinues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
and  3535(d). 

§880.603  [Amended] 

2.  Section  880.603  is  amended  by 
removing  from  the  introductory  text  of 
paragraph  (b)  the  phrase  "a  Federal 
selection  preference  in  accordance  with 
§  880.613”,  and  by  adding  in  its  place 
the  phrase  “selection  preferences  in 
accordance  with  §§  880.613  through 
880.617”;  by  removing  paragraph  (b)(1); 
and  by  redesignating  paragraphs  (b)  (2), 
(3),  and  (4)  as  paragraphs  (b)  (1),  (2),  and 
(3). 

3.  Section  880.613  is  revised  and  new 
§§880.614  through  880.617  are  added  to 
read  as  follows: 

§  880.61 3  Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  “Federal  preferences”  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  §  880.614(a). 

(2)  “Ranking  preferences”  are 
preferences  that  may  be  established  by 


the  owner  for  use  in  selecting  among 
applicants  that  qualify  for  federal 
preference.  See  §  880.614(b). 

(3)  “Local  preferences”  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 
Section  8  Certificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  TTie  owner  must  establish 
a  system  for  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 

(2)  Hov/  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(1)  Characteristics  of  the  unit.  The 
owner  may  match  other  characteristics 
of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
proj^,  the  owner  will  give  preference 
to  elderly  families  and  disabled  families 
(see  subptart  D  of  this  part). 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  the  owner  wants  to  use 
preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §  982.209 
of  this  title)  by  the  housing  agency  for 
the  jurisdiction.  If  there  is  more  than 
one  HA  for  the  jurisdiction,  the  owner 
shall  use  the  local  preference  system  of 
the  HA  for  the  lowest  level  of 
government  that  has  jurisdiction  where 
the  project  is  located. 

(ii)  Before  the  owner  implements  the 
HA’s  local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  Hiro  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 


preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  “Local  preference  limit”  means 
thirty  percent  of  total  annual  admissions 
to  the  project.  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  ovmer  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owner  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  owner  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner’s  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(1)  There  is  an  adequate  pool  of 
applicants  who  are  lilcely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  owner’s  firamework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(e)  Residency  preferences.  (1) 
Restrictions.  Lix^  residency 
requirements  are  prohibited.  With 
respect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  applicant  has  resided 
in  or  worked  in  the  jurisdiction. 

(2)  HUD  review.  (Reserved] 

(f)  Nondiscrimination.  (1)  Any 
selecticm  preferences  that  are  used  by  an 
owner  must  be  established  and 
administered  in  accordance  with  the 
following  authorities: 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 
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regulations  at  24  CFR  parts  100, 108, 

109,  and  110; 

(iii)  Executive  Order  1 1063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C  794)  and  the 
implementing  regulations  at  24  CFR  part 
8: 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146:  and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD's  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner’s  HUD-approved 
affirmative  fair  housing  marketing  plan. 

(g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  from  the 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  a 
local  preference  claimed  by  the 
applicant,  the  owner  must  promptly 
give  the  applicant  written  notice  of  the 
determination.  The  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  a 
representative  of  the  owner  to  review 
the  determination.  The  meeting  may  be 
conducted  by  any  person  or  persons 
designated  by  the  owner,  who  may  be 
an  officer  or  employee  of  the  owner, 
including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee.  The  procedures 
specified  in  this  paragraph  (d)(1)  must 
be  carried  out  in  accordance  with  HUD’s 
requirements, 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age. 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
2502-0372) 

§880.614  Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 


(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner’s  system  of  administering  the  * 
federal  preferences  may  provide  for  use 
of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  owner  could  give  preference 
to  working  families — so  long  as  the 
prohibition  of  §  880.613(g)  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  an  owner  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member,  are  age  62  or 
older  or  are  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual’s 
inability  to  work.)  An  owner  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency’s  “local  preferences’’  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e,g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  showcer  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of  federal  preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  nas  been 
involuntarily  displaced  and  is  not  living 


in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within -no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owmer  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  needed  by  the 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant's  current  status. 
The  applicant’s  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant’s  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  firom  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  880.615(c) 
(involuntary  displacement);  §  880.616(c) 
(substandard  housing);  and  §  680.617(b) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant’s  qualification  for  a  federal 
preference,  the  owner  need  not  require 
te  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  ^m 
domestic  violence  must  be  evaluated. 
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(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisHed.  in  such 
appropriate  certiHcation  of  qualihcation 
must  be  provided.  (See  HUD  Handbook 
4350.3,  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§880.615  Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  tbe  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(1)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
bousine;  or 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  hom  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2) (i)  "Standard,  permanent 
replacement  housing”  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  permanent 
replacement  housing"  does  not  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant’s  spouse  or  other 
member  of  tbe  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following; 

(1)  Displacement  by  disaster.  An 
applicant’s  unit  is  uninhabitable 
bemuse  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
pro^m. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 


(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  bousing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner’s  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant’s  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant’s  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant’s  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  ih 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence”  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant’s  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HUD’s  administrative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 


will  not  reside  with  the  applicant  family 
unless  the  owner  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  owner  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 

(i)  An  applicant  family  is 
involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  owner  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  One  or  more  members  of  the 
applicant’s  family  have  been  tbe  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant’s  peaceful 
enjoyment  of  the  unit. 

(ii)  "Hate  crime”  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person’s  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  owner  must  determine,  in 
accordance  with  HUD’s  administrative 
instructions,  that  the  hate  crime 
involved  occurred  recently  or  is  of  a 
continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit. 

An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

(c)  Involuntary  displacement 
preference:  Verification.  Verification  ol 
an  applicant’s  involuntary  displacement 
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is  established  by  the  following 
documentation: 

(1)  Displacement  by  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  firom  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhabitability  of  an  applicant’s  unit. 

(2)  Displacement  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  Secretary,  from  a  unit 
or  agency  of  government  that  an 
applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  bc^y  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  owner  action. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  fiorn  an  owner  or  owner’s 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  certain 
because  of  owner  action. 

(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  fiom  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(6)  Displacement  by  hate  crime. 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owner 
that  it  is  unable  to  make  necessary 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  by 
HUD  with  resp^  to  the  disposition. 

§  880.61 6  Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 


(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(1)  Hie  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  fixim 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  “homeless 
family’’  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  “homeless  family’’  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  “homeless  family”  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  of  SRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference: 
verification. 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists 
of  certification,  in  a  form  prescribed  by 
the  Secretary,  from  a  unit  or  agency  of 
government  or  from  an  applicant’s 
present  landlord  that  the  applicant’s 
unit  is  “substandard  housing”  (as 
described  in  this  section). 


(2)  In  the  case  of  a  “homeless  family” 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  ft-om  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  from  the  local  police 
department  or  social  services  agency. 

§880.617  Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined. 

(1)  “Rent  burden  preference”  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(i)  “Family  income”  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 

(ii)  “Rent”  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family’s 
current  landlord;  and 

(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(1)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family’s  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable; 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  for  occupancy  of  the  imit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant’s  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 
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(b)  Rent  burden  preference: 
verification  of  income  and  rent.  The 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  family’s  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  amount  due  to  the 
family’s  landlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  checks  or  money 
order  receipts)  or  a  copy  of  the  family’s 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 
must  require  the  family  to  provide 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

4.  The  authority  citation  for  part  881 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437f, 
and  3535(d). 

§881.603  [Amended] 

5.  Section  881.603  is  amended  by 
removing  from  the  introductory  text  of 
paragraph  (b)  the  phrase,  "a  Federal 
selection  preference  in  accordance  with 
§  881.613”,  and  by  adding  in  its  place 
the  phrase,  “selection  preferences  in 
accordance  with  §§881.613  through 
881.617”. 

6.  Section  881.613  is  revised  and  new 
§§881.614  through  881.617  are  added, 
to  read  as  follows: 

§  881 .613  Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  “Federal  preferences”  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  §  881.614(a). 

(2)  “Ranking  preferences”  are 
preferences  that  may  be  established  by 
the  owner  to  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §  881.614(b). 

(3)  “Local  preferences”  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 


Section  8  Certificate  and  Voudier 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  The  owner  must  establish 
a  system  for  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 

(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(1)  Characteristics  of  the  unit.  The 
owner  may  match  other  characteristics 
of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  tbe  owmer  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled  families 
(see  subpart  D  of  this  part). ' 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  the  owner  w'ants  to  use 
preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §  982.209 
of  this  title)  by  the  housing  agency  for 
the  jurisdiction.  If  there  is  more  than 
one  HA  for  the  jurisdiction,  the  owner 
shall  use  the  local  preference  system  of 
the  HA  for  the  lowest  level  of 
government  that  has  jurisdiction  where 
the  project  is  located. 

(ii)  Before  the  owner  implements  the 
HA’s  local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  HUD  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  “Local  preference  limit”  means 
thirty  percent  of  total  annual  admissions 


to  the  project.  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  owner  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owner  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  owner,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner’s  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(1)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  owner’s  framework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(e)  Residency  preferences.  (1) 
Restrictions.  Local  residency 
requirements  are  prohibited.  With 
respect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  applicant  has  resided 
in  or  worked  in  the  jurisdiction. 

(2)  HUD  review.  [Reserved] 

(f)  Nondiscrimination.  (1)  Any 
selection  preferences  that  are  used  by  an 
owner  must  be  established  and 
administered  in  accordance  with  the 
following  authorities: 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100, 108, 
109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 
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(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8: 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Sucn  preferences  also  must  be 
consistent  w’ith  HUD’s  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner’s  HUD-approved 
affirmative  fair  housing  marketing  plan. 

(g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  from  tlxe 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  a 
local  preference  claimed  by  the 
applicant,  the  owner  must  promptly 
give  the  applicant  written  notice  of  the 
determination.  The  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  a 
representative  of  the  owmer  to  review 
the  determination.  The  meeting  may  be 
conducted  by  any  person  or  persons 
designated  by  the  owner,  who  may  be 
an  officer  or  employee  of  the  owner, 
including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee.  The  procedures 
specified  in  this  paragraph  (h)(1)  must 
be  carried  out  in  accordance  with  HUD’s 
requirements. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  l^lieves  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age. 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§  881 .61 4  Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner’s  system  of  administering  the 
federal  preferences  may  provide  for  use 


of  ranking  preference  for  selet:ting 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  owner  could  give  preference 
to  working  families — so  long  as  the 
prohibition  of  §  881.613(g)  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  an  owner  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual’s 
inability  to  work.)  An  owner  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency’s  “local  preferences’’  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of  federal  preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 


preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  bousing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent.* 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  needed  by  the 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant’s  current  status. 
The  applicant’s  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant’s  qualification  for  a  federal 
preference  between  the  tirrte  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  881.615(c) 
(involuntary  displacement);  §  881.616(c) 
(substandard  housing);  and  §  881.617(h) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant’s  qualification  fora  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 

*  assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  fix»m 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section. 
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can  be  satisfied.  In  such  cases, 
appropriate  certi$cation  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3,  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§881.615  Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(1)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing:  or 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2) (i)  “Standard,  permanent 
replacement  housing”  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary: 

(B)  That  is  adequate  for  the  family 
size:  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  “Standard,  permanent 
replacement  housing”  does  not  include; 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary'  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant’s  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant’s  imit  is  uninhabitable 
b^ause  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  bousing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 


(A)  The  applicant  cannot  control  or 
prevent  the  owner’s  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of-occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant’s  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant’s  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant’s  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  “Domestic  violence”  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant’s  family  by  a  spouse  or  other 
•member  of  the  applicant’s  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HUD’s  administrative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant’s 
family  unless  the  owner  has  given 
advance  written  approval.  If  the  family 
is  admitted,  the  owner  may  deny  or 


terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 

(i)  An  applicant  family  is  ' 

involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  owner  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  bate  crimes. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  One  or  more  members  of  the 
applicant’s  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant’s  peaceful 
enjoyment  of  the  unit. 

(ii)  “Hate  crime”  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person’s  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  owner  must  determine,  in 
accordance  with  HUD’s  administrative 
instructions,  that  the  hate  crime 
involved  occurred  recently  or  is  of  a 
continuing  nature. 

(7)  Disfdacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  thq  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Development 
Amendments  of  1978. 

(c)  Involuntary  displacement 
preference:  Verification.  Verification  of 
an  applicant’s  involuntary  displacement 
is  established  by  the  following 
documentation; 

(1)  Displacement  by  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  a  unit  or  agency  of 
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government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhabitability  of  an  applicant’s  unit. 

(2)  Displacement  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  Secretary',  from  a  unit 
or  agency  of  government  that  an 
applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
lor;at  governmental  body  or  agency  in 
connection  with  code  enforc:ement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  owner  action. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  an  owner  or  owner’s 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  certain 
because  of  owner  action. 

(4)  Displacement  because  of  (lomestu 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(e)  Displacement  by  bate  crime. 
Certification  by  a  law  enfort;ement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  tha»  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owner 
that  it  is  unable  to  make  necessary 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  by 
HUD  with  respect  to  the  disposition. 

§  881 .61 6  Federal  preference:  substandard 
housing. 

(а)  IV'/ien  unit  is  substandard.  A  unit 
is  substandard  if  it; 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family*, 

(4)  Does  not -have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service: 

(б)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not.  have  a 
kitchen;  or 


(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(h)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if; 

(il  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family:  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  oombination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  Thu 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  “homeless 
family”  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  “homeless  family"  includes  iuiy 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

( /  )  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(5)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  “homeless  family”  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  of  SRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference. 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference: 
verification. 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists 
of  certification,  in  a  form  prescribed  by 
the  Secretary,  from  a  unit  or  agency  of 
government  or  from  an  applicant’s 
present  landlord  that  the  applicant’s 
unit  is  “substandard  housing”  (as 
described  in  this  section). 

(2)  In  the  case  of  a  “homeless  family" 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary*,  of  this 
status  from  a  public  or  private  fariility 
that  provides  shelter  for  such 


individuals,  or  from  the  local  police 
department  or  social  ser\'ices  agency. 

§ 881 .617  Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined. 

(1)  “Rent  burden  preference”  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  Income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preferem;e; 

(1)  “Family  income”  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 

(ii)  “Rent”  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupant:y  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers; 

(f)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
ser\'ices  for  the  most  recent  12-montli 
period  or.  if  infonnation  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family’s  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  iticome  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  with 
applicable  program  polit:ies  and 
procedures  on  the  occupancy  of 
underot:cupied  and  overt:rowded  units; 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

(b)  Rent  burden  preference: 
verification  of  income  and  rent.  Thi: 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  Hoiv  to  verify  income.  The  owner 
must  verify  a  family’s  income  by  using 
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the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  amount  due  to  the 
family’s  landlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  checks  or  money 
order  receipts)  or  a  copy  of  the  family’s 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 
must  require  the  family  to  provide 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— EXISTING  HOUSING 

6.  The  authority  citation  for  part  882 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
and  3535(d). 

Subpart  E — Special  Procedures  for 
Moderate  Rehabilitation — Program 
Development  and  Operation 

7.  Section  882.517  is  revised  and  new 
§§882.518  through  882.521  are  added, 
to  read  as  follows: 

§  882.51 7  Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  “Federal  preferences’’  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  §  882.518(a). 

(2)  “Ranking  preferences’’  are 
preferences  that  may  be  established  by 
the  HA  to  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §  882.518(b). 

(3)  “Local  preferences”  are 
preferences  used  to  select  among 
applicants  without  regard  to  their 
federal  preference  status. 

(b)  System.  The  HA’s  admission 
policy,  in  accordance  with  its 
regulations,  must  include  the  following: 

(1)  How  the  federal  preferences  will 
be  used,  including  any  changes  in  the 
definitions  of  the  federal  preferences  or 
changes  in  the  verification  procedures 
from  those  specified  in  §§  882.518 
through  882.521: 

(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 


(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(1)  Characteristics  of  the  unit.  The  HA 
may  match  other  characteristics  of  the 
applicant  family  with  the  type  of  unit 
available,  e.g.,  number  of  bedrooms.  In 
selection  of  a  family  for  a  unit  that  has 
special  accessibility  features,  the  HA 
must  give  preference  to  families  that 
include  persons  with  disabilities  who 
can  benefit  from  those  features  of  the 
unit  (see  24  CFR  8.27  and  100.202(c)(3)). 
Also,  in  selection  of  a  family  for  a  unit 
in  a  mixed  population  project,  the 
owner  will  give  preference  to  elderly 
families  and  disabled  families. 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  the  HA  wants  to  use  preferences 
to  select  among  applicants  without 
regard  to  their  federal  preference  status, 
it  may  use  its  local  preference  system 
(see  §  982.209  of  this  title). 

(ii)  "Local  preference  limit”  means 
thirty  percent  of  total  annual  admissions 
to  an  HA’s  project-based  Section  8 
Moderate  Rehabilitation  programs.  In 
any  year,  the  number  of  families  given 
preference  in  admission  pursuant  to  a 
local  preference  over  families  with  a 
federal  preference  may  not  exceed  the 
local  preference  limit. 

(3)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  HA  may  not  give 
a  preference  to  an  applicant  (federal 
preference,  local  preference  or  ranking 
preference)  if  any  member  of  the  family 
is  a  person  who  was  evicted  during  the 
past  three  years  because  of  drug-related 
criminal  activity  from  housing  assisted 
under  a  1937  Housing  Act  program. 
However,  the  HA  may  give  an 
admission  preference  in  any  of  the 
following  cases; 

(i)  If  the  HA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  HA; 

(ii)  If  the  HA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity;  or 

(iii)  If  the  HA  determines  that  the 
evicted  person  no  longer  participates  in 
any  drug-related  criminal  activity. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  HA  must  inform  all  applicants 
about  available  preferences  and  must 
give  applicants  an  opportunity  to  show 
that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 


(2)  If  the  HA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  HA  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  HA,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  HA’s  determination  of  the 
number  of  applicants  on  the  waiting  list 
who  already  claim  a  federal  preference 
and  the  anticipated  number  of  project 
admissions: 

(1)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  HA’s  framework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(e)  Residency  preference^ — (1) 
Restrictions.  Local  residency 
requirements  are  prohibited.  With 
resp>ect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  jvirisdiction  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  applicant  has  resided 
in  or  worked  in  the  jurisdiction. 

(2)  HUD  review.  (Reserved) 

(f)  Nondiscrimination.  (1)  Any 
selection  preferences  that  are  used  by  an 
HA  must  be  established  and 
administered  in  accordance  with  the 
following  authorities: 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C.  , 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100, 108, 

109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8; 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD’s  affirmative  fair 
housing  objectives  and  (where 
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applicable)  the  HA’s  HUD-approved 
equal  opportunity  plan. 

(g)  Income-based  admission.  The  HA 
may  not  select  a  family  for  admission  in 
an  order  different  from  the  order  on  the 
waiting  list  for  the  purpose  of  selecting 
a  relatively  higher  income  family  for 
admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  HA  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
HA  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  appUcant  has  the  right  to 
meet  with  a  representative  of  the  HA  to 
review  the  determination.  The  meeting 
may  be  conducted  by  any  person  or 
persons  designated  by  the  HA,  who  may 
be  an  officer  or  employee  of  the  HA, 
including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  oi^he  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2577- 
0169) 

§882.518  Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless):  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
HA’s  admission  policy  may  provide  for 
use  of  ranking  preference  to  select 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  HA  could  give  preference  to 
working  families — so  long  as  the 
prohibition  of  §  882.517(^  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  an  HA  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applic.ant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  ch* 
older  or  is  receiving  social  security 
disability,  supplemental  security 


income  disability  benefits,  or  any  other 
payments  based  on  an  individual’s 
in^ility  to  work.)  An  HA  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  tlie  job  market. 
The  HA  also  could  use  its  “local 
preferences’’  to  rank  federal  preference 
holders. 

(2)  The  HA  may  limit  the  number  of 
applicants  who  may  qualify  for  any 
ranking  preference. 

(3)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  wei^t  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have-  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  rmit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal 
preference^!)  Basis  of  federal 
preference.  The  HA  must  use  the 
following  definitions  of  the  federal 
preferences  unless  it  has  received  HUD 
approval  of  alternative  definitions. 

(1)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  nas  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  apphcant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  firom  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  HA. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 


federal  preference  by  certifying  to  the 
HA  that  the  family  qualifies  for  federal 
preference.  The  HA  must  accept  this 
certification,  unless  the  HA  verifies  that 
the  applicant  is  not  qualified  for  federal 
preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the  HA 
must  require  the  applicant  to  provide 
information  needed  by  the  HA  to  verify 
that  the  applicant  qualifies  for  a  federal 
preference  because  of  the  applicant’s 
current  status.  The  applicant’s  current 
status  must  be  determined  without 
reg^d  to  whether  there  has  been  a 
change  in  the  applicant’s  qualification 
for  a  federal  preference  between  the 
time  of  application  and  selection  for 
admission,  including  a  change  from  one 
federal  preference  category  to  another. 

(ii)  Once  the  HA  has  verified  an 
applicant’s  qualification  for  a  federal 
preference,  the  HA  need  not  require  the 
applicant  to  provide  information  needed 
by  the  HA  to  verify  such  qualification 
again  unless: 

(A)  The  HA  determines  reverification 
is  desirable  because  a  long  time  has 
passed  since  verification,  or 

(B)  The  HA  has  reasonable  grounds  to 
believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  numl^r  2577- 
0169) 

§882.519  Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  b^is  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(1)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  £rom  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  HA. 

(2) (i)  “Standard,  permanent 
replacement  housing”  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 
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(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  “Standard,  permanent 
replacement  housing”  does  not  include; 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant’s  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant’s  unit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner’s  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant’s  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant’s  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant’s  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 


of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  “Domestic  violence”  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant’s  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  PHA  must  determine  that  the 
domestic  violence  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  PHA  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  PHA  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 

(i)  An  applicant  family  is 
involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  PHA  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 

(i)  An  applicant  is  involuntarily 
displaced  if; 

(A)  One  or  more  members  of  the 
applicant’s  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant’s  peaceful 
enjoyment  of  the  unit. 

(ii)  “Hate  crime”  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 


person  or  his  or  her  property  and  that 
is  based  on  the  person’s  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  PHA  must  determine  that  the 
hate  crime  involved  occurred  recently 
or  is  of  a  continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

§  882.520  Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated: 

(2)  Does  not  have  operable  indoor 
plumbing: 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(1)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family:  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  “homeless 
family”  is  considered  to  be  living  in 
substandard  housing. 
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(ii)  A  “homeless  family’’  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  fOT  individuals 
intended  to  be  institutionalized;  or 

(3)  A  public  or  private  place  not 
designed  for,  or  o^inariiy  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  “homeless  family”  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Ccmgress  or  a  State  law. 

(3)  Status  of  SRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

§  882.521  Federal  preference:  rent  burden. 

(a)  “Rent  burden  preference”  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent 

(b)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(1)  “Family  income”  means  Mcmthly 
Income,  as  defined  in  24  CFR  813.102. 

(2)  “Rent”  means: 

(i)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family’s 
current  landlord;  and 

(ii)  For  utilities  purchased  directly  by 
tenants  fi'om  utility  providers: 

(A)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(3)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  fi-om  the 
otherwise  applicable  rental  amoimt,  to 
the  extent  that  they  are  not  included  in 
the  family’s  income. 

(c)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(1)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 


(2)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant’s  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(i)  The  Sw±[on  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(ii)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(iii)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENCIES 

8.  The  authority  citation  for  part  883 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1437a,  1437c,  1437f, 
and  3535(d). 

9.  Section  883.714  is  revised  and  new 
§§883.715  through  883.718  are  added, 
to  read  as  fellows: 

§883.714  Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  “Federal  preferences”  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  us^  in 
the  selection  process.  See  §  883.715(a). 

(2)  “Ranking  preferences”  are 
preferences  that  may  be  established  by 
the  owner  to  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §  883.715(b). 

(3)  “Local  preferences”  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 
Section  8  Certificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  The  owner  must  establish 
a  system  for  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 

(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(i)  Characteristics  of  the  unit.  The 
owner  may  match  other  characteristics 


of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled 
families. 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  an  owner  wants  to  use 
preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §  982.209 
of  this  title)  by  the  housing  agency  for 
the  jurisdiction.  If  there  is  more  than 
one  HA  for  the  jurisdiction,  the  owner 
shall  use  the  local  preference  system  of 
the  HA  for  the  lowest  level  of 
government  that  has  jurisdiction  where 
the  project  is  located. 

(ii)  Before  the  owner  implements  the 
HA’s  local  preferences,  the  owner  must 
receive  approval  firom  the  HUD  Field 
Office.  HIA)  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  “Local  preference  limit”  means 
thirty  percent  of  total  annual  admissions 
to  the  project.  In  any  year,  the  number 
of  families  given  a  preference  in 
admission  piursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  owner  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owner  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 


3C636 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Rules  and  Regulations 


time.  The  owner,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner’s  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions; 

(1)  TTiere  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  owner’s  framework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(e)  Residency  preferences — (1) 
Restrictions.  Lo<^l  residency 
requirements  are  prohibited.  With 
respect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  applicant  has  resided 
in  or  worked  in  the  jurisdiction. 

(2)  HUD  review.  [Reserved] 

(f)  Nondiscrimination.  (1)  Any 
selection  preferences  that  are  used  by  an 
owner  must  be  established  and 
administered  in  accordance  with  the 
following  authorities: 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-19)  and  the  implementing 
regulations  at  24  CFR  parts  100, 108, 

109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8; 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-07)  and  the 
implementing  regulations  at  24  CFR  part 
146;  and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD’s  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner’s  HUD-approved 
affirmative  fair  housing  marketing  plan. 

(g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  from  the 
order  on  the  waiting  list  for  the  purpose 


of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
owner  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  ovmer 
to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  designated  by  the 
owner,  who  may  be  an  officer  or 
employee  of  the  owner,  including  the 
person  who  made  or  reviewed  the 
determination  or  a  subordinate 
employee.  The  procedures  specified  in 
this  paragraph  (h)(1)  must  be  carried  out 
in  accordance  with  HUD’s  requirements. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§883.715  Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner’s  system  of  administering  the 
federal  preferences  may  provide  for  use 
of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  owmer  could  give  preference 
to  working  families — so  long  as  the 
prohibition  of  §  883.714(g)  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  the  owner  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual’s 


inability  to  work.)  An  owner  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and  - 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency’s  “local  preferences”  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  f^eral  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal 
preference^!)  Basis  of  federal 
preference. 

(1)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  nas  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
f^amily  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 
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(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
tke  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  need^  by  the 
ovtmer  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
l^ause  of  the  apphcant’s  current  status. 
The  applicant’s  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant’s  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  883.716(c) 
(involuntary  displacement);  §  883.717(c) 
(substandaid  housing);  and  §  883.718(b) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant’s  qualification  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  horn 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisfied.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3,  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§883.716  Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(i)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 


(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  fiom  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2)(i)  “Standard,  permanent 
replacement  housing’’  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  “Standard,  permanent 
replacement  housing’’  does  not  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant’s  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement  An  applicant  is  or  will  be 
involimtarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant’s  unit  is  uninhabitable 
b^use  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involimtarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner’s  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
impost  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant’s  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant’s  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant’s  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  imit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 


housing  unit  in  which  an  applicant 
resides  under  an  agreement  ^at  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  fiem  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  imder  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  Involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  “Domestic  violence’’  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant’s  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HDD’s  administrative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  owner  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  owner  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 

(i)  An  applicant  family  is 
involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  owner  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 

(i)  An  applicant  is  involuntarily 

displaced  if: 
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(A)  One  or  mote  members  of  the 
applicant’s  family  have  been  the  victim 
of  one  or  mereliate  crimes;  and 

(B)  The  apptimnt  has  vacated  a 
housing  unit  because  of  such  crime,  CA* 
the  fear  associated  with  such  crime  has 
destroyed  the  ^pilicant’s  peaceful 
enjo^ent  of  die  unit. 

Cii)'“Hate  crime"”  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  .against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person’s  race,  cdlor, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  owner  must  determine,  in 
accordant*  with  HUUs  admini.stralive 
instructions,  diat  the  hate  crime 
involved  occurred  recently  or  is  of  a 
continuing  nature. 

(7)  Displacement  bylnaccessibi/litj  of 
unit.  An  applicant  is  xnvoluntarfly 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  .that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled -person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  MUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  b^ause  dfxliisposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

(c)  Involuntary  disfdacement 
preference:  Verification.  VeriBcation  of 
an  applicant’s  involuntai^r  displacement 
is  established  by  the  following 
documentation: 

(1)  Displacement  by  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  firom  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhabitability  of  an  applicant’s  unit. 

(2)  Displacement  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  Secretary,  from  a  unit 
or  agency  of  government  that  an 
applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or -development 
program. 

(3)  Displacement  by  owner  action. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  an  owner  or  .owner’s 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date -certain 
because  of  owner  action. 


(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  -of 
displaoement  because  of  domestic 
violence  fiom  the  local  police 
department,  social  services  agency,  tor 
court  ofoompetent  jurisdiction, -or  a 
clei^Tnan,  physician,  or  public -or 
private  facility  ithsit  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(5)  Displaoement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(fs)  Displacement  by  hate  crime 
Certification  by  a  law  eniarcement 
agency  or  other  reliable  mformation. 

(7)  Displaoement  by  inaccessibility  of 
unit.  Certification  by  a  healdi  care 
professional  that  a  &mily  member  has  a 
mobility  or  other  impairment  that  madces 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  die  owmer 
that  it  is  unable  to  make  necessary 
changes  to  the  uxiit  to  make  it 
acceKible. 

(6)  Di^acemant  by  HUB  disposition 
of  multifamily  project.  Ciertification  toy 
HUO  with  iresp^  to  the  uiisposition. 

§  883.717  Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

,(z)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  Hush  toilet 
inside  the -unit  for  the  exclusi  ve  use  .of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  lor  the  exclusive 
use  of  a  family; 

(5)  Does  not  -have  electricity,  or  has 
inadequate  er -unsafe  electric^  service; 

(6)  Does  not  have  a  safe  or  adequate 
source -of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  iunit  is 
dilapidated  if: 

(1)  The  unit  does  not  provide -safe -and 
adequate -shelter,  and  in  its  present 
conditicm  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

:(-ii)  The  unit  has  one  or  more -critical 
defects,  or  a  -comhination  of 
intermediate -defects  in  -sufficient 
number  or  extent  to  require 
considerable  repair  <or  rebuilding..  The 
defects  may  ton^ve  original 
con8tmiction,®rtoey  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the -structure. 

(2)  Homeless  family. 


(i)  An  apphcaiit  that  is  a  “homeless 
family”  is  considered  to  toe  living  in 
substandard  housing. 

(ii)  A  “homeless  family”  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 
,(B)  Has  a  primary  .nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  des^ned  to  provide 
temporary  living  accommodations 
(including  twelf^  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  ior  individuals 
intended  to  be  institutionalized:  or 

(3)  A  public -or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodatioD  for 
human  Ixeings. 

(iii)  A  “bomele®  family”  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  .an  .Act 
of  Congress  or  a -State  law. 

(3)  ^atuspfSRO  housmg.ln 
determining  whether  an  individual 
living  in  sin^  room -occixpancy  .(Sf^) 
housing  qualifias  for  federal  prefeitence, 
SROhousisg  is  not  considered 
substandard  solely  because  it  does  not 
contain  sankaiy  or  food  preparation 
facilities. 

(c)  Substandard  housmg  preference: 
verification. 

(1)  Veorificcrtion  that -an  E^pl-icantis 
living  in  substandard  -housing  consists 
of  certLficatioix,  in  a  form  prescribed  by 
the  Secretary,  freon  a  unit  nr  agency -of 
government  «tr  from  on  applicant's 
present  lamilocd  that  the -applicant’s 
unit  is  “substandard  honsing”  (as 
described  in  -this  section). 

(2)  Jn -the  case  of  a  “homeless -family” 

(as  desoribed  to  this  section), 
vqpfication  consists  of -certification,  in  a 
form  prescribed  the  Secretary.,  -of  this 

status  from  a  public  or  private  facility 
that  provides  shelter  ior  such 
individuals,  ror  from  the  local  police 
department  nr  social  services  -agency . 

§  883.718  Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined. 

(ll^Renttourden  preference”  means 
the  federal  preference  for  admission  of 
applicants  that  pay  nrare  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(i)  “Family  income”  means  Monthly 
Income,  as  defined  in  24'CFR  8.13.102. 

(ii)  “Rent”  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  -family  and  the  family’s 
current  landlord;  and 
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(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(J)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amormts  paid  to  or  on  behalf  of 
a  family  imder  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family’s  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  for  occupancy  of  the  imit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant’s  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programs  imder  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

(b)  Rent  burden  preference: 
verification  of  income  and  rent.  The 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  family’s  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  amoimt  due  to  the 
family’s  landlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  chedis  or  money 
order  receipts)  or  a  copy  of  the  family’s 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 


must  require  the  family  to  provide 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

PART  884-SECTtON  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM. 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

10.  The  authority  citation  for  part  884 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c.  1437f. 
and  3535(d). 

11.  Section  884.226  is  revised  and 
new  §§  884.227  through  884.230  are 
added,  to  read  as  follows: 

§884.226  Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  “Federal  preferences’’  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  §  884.227(a). 

(2)  “Ranking  preferences’’  are 
preferences  that  may  be  established  by 
the  owner  to  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §  884.227(b). 

(3)  “Local  preferences”  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 
Section  8  Certificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  ^eral  preference  status. 

(b)  System.  The  owner  must  establish 
a  system  for  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 

(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(i)  Characteristics  of  the  unit.  The 
owner  may  match  other  characteristics 
of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  imit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled 
families. 


(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  an  owner  wants  to  use 
preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §  982.209 
of  this  title)  by  the  housing  agency  for 
the  jurisdiction.  If  there  is  more  than 
one  HA  for  the  jurisdiction,  the  owner 
shall  use  the  local  preference  system  of 
the  HA  for  the  lowest  level  of 
government  that  has  jurisdiction  where 
the  projed  is  located. 

(ii)  Before  the  owner  implements  the 
HA’s  local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  HIJD  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pOTtaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Mariceting  objectives.  If 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  “Lo^l  pierarence  limit”  means 
thirty  percent  of  total  annual  admissions 
to  the  project.  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  owner  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportimity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owner  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  owner,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner’s  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal  ' 
preference  and  the  anticipated  number 
of  project  admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  owner’s  framework  for  applying  the 
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preferences  under  paragrapii  (b)  of  this 
section  and  the  federal  preferences 
claimed  'bydiose  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(e)  Besi^ency preferences.  11) 
Restrictions.lxxsl  residency 
requirements  are  prolribited.  Witi 
respect  to  any  residency  preference, 
applicants  who  are  wo^in^  or  who 
have  been  notified  diat  drey  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  .of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  applicant  has  resided 
in  or  worked  in  the  jurisdiofion. 

(2)  HUD  review.  IReserved] 

(f)  Nondiscrimination.  (1)  Any 
selection  preferences  that  are  used  by  an 
owner  must  be  estabhshed  and 
administered  in  accordance  with  the 
followiirg  authorities: 

(1)  Title  VI  of  the  Civil  'Rights  Art  of 
1964  (42'U.S.C.  2000d)  and  the 
implementing  regulations  at  240^  part 
1; 

(ir)  The  Fair  Housing  Act  142  U.S.C. 
3601-3619)  and  the  implementing 
regulations  at  24  CFR parts  100, 108, 

109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  end  the 
implementing  regulations  at  24  CFR  part 
107; 

fiv)  Section  504  of  the ‘Rehabilitation 
Act  of  1978 129  TJ.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8; 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  C!FR  part 
146; and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Si^  preferences  also  must  be 
consistent  with  HUD’s  affirmative  fair 
housing  objectives  and  (where 
appiic^le)  the  owner’s  HUD-approved 
affirmative  fair  housing  mariceting  plan. 

(g)  Income-‘based  amnission.  Tte 
owner  may  not  select  a  family  for 
admissicm  in  an  order  different  from  the 
order  on  the  waiting  list  for  the  pmrpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  m4iere  prefemnce  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  pTefereiK;e,  at  local 
preference  claimed  by  the  appHcant,  the 
owner  must  promptly  give  the  applicant 
written  notice  Of  the  d^ermination.  The 
notice  mustcontaina  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  owner 


to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  derignated  by  the 
owner,  wbo  may  be  an  officer  or 
employee  of  the  owner,  including fhe 
person  who  made  or  lev-iewed  the 
detoEiaination.M'a  subordinate 
employee.  The  procedures  specified  in 
this  paragraph  (kKl)  mu^  be  carried  out 
in  accordance  with  HUD’s  jequirements. 

(2)  The  applicant  may  exercise  other 
ri^s  if  the  applicant  believes  that  the 
applicant  has  been  dfecrinifinated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age. 
disability  or  familial  status. 

(Approved  ^  the  Ofiioe.Qf  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§  884.227  Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  -families  that  are: 

(1)  involuntarily  displaced; 

(2)  liviBgan  substandard  housing 
(including  ianulies  that  are  homele%  nr 
liviqg  in  a  shaker  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking prefemnoes:  selection 
among  federal  pKference  iidldecs.  The 
owner’s  system  of  administering  the 
federal  preferences  may  provide  for  use 
of  ranking  preference  ^  selecting 
among  afqrhcaiits  who  quahly  ior 
feder^  preference. 

(1)  The  owner  oauld  give  preference 
to  woridng  femilies — so  long  .as  the 
proMbitioii  of  §  884.22iB(g)  against 
selection  based  on  incoine  and  the 
nondiscrimination  provisions  that 
proteot  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (Hthe  ovmer -adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
income  disidtihly  benefits,  or  any  other 
pajTnents  based  on  an  individuars 
inability  to  work.)  An  owner  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency’s  “local  preferences”  for  the 
Si^ion  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  S3rBtem  may  different 
weight  to  the  federal  preferences, 
through  such  means  as: 


fi)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outwmgh  onej; 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  ^eral  preference  Ie.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  5D  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
categoiy  of  a  single  federal  preference 
(e.g„  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  nr  sihow-er  inside  the  unit  fer  the 
exclusive  use  of  the  family). 

1c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of fede^  preference. 

1i)  Displacement.  An  applicant 
qualifies  for  federal  preferenoe  if: 

(A)  The  appKcantnas'been 
invohintarityr}iq)laced.and  is  not  living 
in  standard,  permanent  replacement 
housing,  nr 

(B)  The  applicant  ■will  be 
involuntarily  displaced  within  no  more 
than  :rix  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicaittqualffies  for  a  federal 
preference  if  the  apphcant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  -Hving  in  a  sheher  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Bent  burden.  An  applicant 
qualifies  for  a  federal  prrference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
apphcant  may  claim  qualification  for  a 
federal  preference  by  certii^ngto  the 
ovraer  ffiat  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  flie  . 
owner  verifies  that  die  applicant  is  not 
qualified  for  federal  prufoi’onoe. 

(3)  Verification  if  preference. 

(i)  Before  r-  ^mn:.mg  an  applicant  on 
the  baris  of  a  -federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  need^  by  the 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  .applicant’s  current  status. 
The  appUcant’s  current  status  must  he 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant’s  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
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including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  884.228(c) 
(involuntary  displacement);  §  884.229(c) 
(substanda^  housing);  and  §  884.230(b) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant’s  qualification  for  a  federal 
preference,  ^e  owner  need  not  require  ' 
the  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisfied.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3,  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§884.228  Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  quali^es  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(1)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2) (i)  “Standard,  permanent 

c  replacement  housing”  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  “Standard,  permanent 
replacement  housing”  does  not  include: 


(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant’s  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
imit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant’s  unit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner’s  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant’s  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant’s  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant’s  housing  unit  for 
re^bilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  appUcant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  rmit  in  which  an  applicant 
resides  under  an  agreement  ^at  the  unit 
must  be  vacant  when  possessicm  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  wilt  result 
in  the  withdrawal  by  the  owner  of  the 
imit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
pohcies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 


(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a'^  person  who  engages  in 
domestic  violence. 

(ii)  “Domestic  violence”  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant’s  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HUD’s  administrative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  appUcant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  owner  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  owner  may  deny  or 
terminate  assistance  to  ^e  frmily  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 

(i)  An  appUcant  family  is 
involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  throat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  owner  may  establish 
appropriate  safegua^s  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 

(i)  An  appUcant  is  involuntarily 
displaced  ifi 

(A)  One  or  more  members  of  the 
appUcant’s  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  appUcant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant’s  peaceful 
enjoyment  of  the  unit. 

(ii)  “Hate  crime”  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person’s  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 
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(iii)  The  owner  must  determine,  in 
accordance  with  HUD’s  administrative 
instructions,  that  the  hate  crime 
involved  occurred  recently  or  is  of  a 
continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

{B)  Displacement  because  of  HJJD 
disposition  of  multifamily  project. 
Involimtary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

(c)  Involuntary  displacement 
preference:  Verification.  Verification  of 
an  applicant’s  involuntary  displacement 
is  established  by  the  following 
documentation: 

(1)  Displacement  by  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  horn  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhabitability  of  an  applicant’s  unit. 

(2)  Displacement  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  Secretary,  fi-om  a  unit 
or  agency  of  government  that  an 
applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  owner  action. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  firpm  an  owner  or  owner’s 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  imit  by  a  date  certain 
because  of  owner  action. 

(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  pro\ades  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  4 
threat  assessment  by  a  law  enforcement 
agency. 


(6)  Displacement  by  bate  crime. 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owner 
that  it  is  unable  to  make  necessary 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  by 
HUD  with  respect  to  the  disposition. 

§884.229  Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  I^s  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(I)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(1)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  “homeless 
family’’  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  “homeless  family’’  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(J)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 


(2) ' An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  “homeless  family’’  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  of  SRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference: 
verification. 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists 
of  certification,  in  a  form  prescribed  by 
the  Secretary,  from  a  unit  or  agency  of 
government  or  firom  an  applicant’s 
present  landlord  that  the  applicant’s 
unit  is  “substandard  housing’’  (as 
described  in  this  section). 

(2)  In  the  case  of  a  “homeless  family’’ 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  from  the  local  police 
department  or  social  services  agency. 

§  884.230  Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined. 

(1)  “Rent  burden  preference’’  means 
the  federal  preference  for  admission  of 
applicants  Uiat  pay  more  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(i)  “Family  income’’  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 

(ii)  “Rent”  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family’s 
current  landlord;  and 

(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers; 

(1)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  au 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
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program  must  be  subtracted  firom  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family’s  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percqpt  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant’s  refusal  to  comply  with 
applicable  program  pohcies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

(b)  Rent  burden  preference: 
verification  of  income  and  rent.  The 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  family’s  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  amoimt  due  to  the 
family’s  landlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  checks  or  money 
order  receipts)  or  a  copy  of  the  family’s 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 
must  require  the  family  to  provide 
copies  of  the  appropriate  bills  or 
receipts,  or  must  olkain  the  information 
directly  from  the  utility  or  service 
supplier. 

PART  88&-LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR 
HANDICAPPED 

12.  The  authority  citation  for  part  885 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q;  42  U.S.C. 

"  1437f  and  3535(d). 


13.  Section  885.427  is  revised  to  read 
as  follows: 

§  885.427  Selection  preferences. 

The  provisions  of  §§880.613-880.617 
of  this  chapter  are  applicable  to  projects 
assisted  under  subpart  B  of  this  part. 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-SPECIAL  ALLOCATIONS 

14.  The  authority  citation  for  part  886 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
and  3535(d). 

Subpart  A — Additional  Assistance 
Program  for  Projects  With  HUD- 
insured  and  HUD>Held  Mortgages 

15.  Section  886.133  is  redesignafed  as 
§  886.138;  §  886.132  is  revised;  and  new 
§§  886.133  through  886.136  are  added, 
to  read  as  follows: 

§  886.1 32  Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  “Federal  preferences’’  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  u^  in 
the  selection  process.  See  §  886.133(a). 

(2)  “Ranking  preferences’’  are 
preferences  that  may  be  established  by 
the  owner  to  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §  886.133(b). 

(3)  “Local  preferences’’  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 
Section  8  Certificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  The  owner  must  establish 
a  system  for  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 

(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(i)  Characteristics  of  the  unit.  The 
owner  may  match  other  characteristics 
of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  firom  those 
features  of  the  unit  (see  24  CFR  8.27  and 


100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled 
families. 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  an  owner  wants  to  use 
preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  prr^rams  (see  §  982.209 
of  this  title)  by  the  housing  agency  for 
the  jvuisdiction.  If  there  is  more  than 
one  HA  for  the  jurisdiction,  the  owner 
shall  use  the  local  preference  system  of 
the  HA  for  the  lowest  level  of 
government  that  has  jurisdiction  where 
the  project  is  located. 

(ii)  Before  the  owner  implements  the 
HA’s  local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  HUD  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  “Local  preference  limit’’  means 
thirty  percent  of  total  aimual  admissions 
to  the  project.  In  any  year,  the  number 
of  families  given  preference  in 
admission  piusuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(3)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  owner  may  not 
give  a  preference  to  an  applicant 
(federal  preference,  local  preference  or 
ranking  preference)  if  any  member  of 
the  family  is  a  person  who  was  evicted 
during  the  past  three  years  because  of 
drug-related  criminal  activity  firom 
housing  assisted  under  a  1937  Housing 
Act  program.  However,  the  owner  may 
give  an  admission  preference  in  any  of 
die  following  cases: 

(i)  If  the  owner  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  owner, 

(ii)  If  the  owner  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity;  or 
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(iii)  If  the  owner  determines  that  the 
evicted  person  no  longer  participates  in 
any  drug-related  criminal  activity. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  owner  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owner  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  Owner,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner’s  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(1)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  owner’s  firamework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(e)  Residency  preferences.  (1) 
Restrictions.  Loral  residency 
requirements  are  prohibited.  With 
respect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  applicant  has  resided 
in  or  worked  in  the  jurisdiction. 

(2)  HUD  review.  [Reserved] 

(f)  Nondiscrimination.  (1)  Any 
selection  preferences  that  are  used  by  an 
owner  must  be  established  and 
administered  in  accordance  with  the 
following  authorities: 

(i)  Title  VI  of  the  Qvil  Rights  Act  of 
1964  (42  U.S.C  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100, 108, 

109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 


implementing  regulations  at  24  CFR  part 
8; 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146; and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD’s  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner’s  HUD-approved 
affirmative  fair  housing  marketing  plan. 

(g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  fi'om  the 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

[hrNotice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
owner  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  owner 
to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  designated  by  the 
owner,  who  may  be  £m  officer  or 
employee  of  the  owner,  including  the 
person  who  made  or  reviewed  the 
determination  or  a  subordinate 
employee.  The  procedures  specified  in 
this  paragraph  (h)(1)  must  be  carried  out 
in  accordance  with  HUD’s  requirements. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  numlrar  2502- 
0372) 

§  886.1 33  Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarilv  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner’s  system  of  administering  the 
federal  preferences  may  provide  for  use 
of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 


(1)  The  owner  could  give  preference 
to  working  families — so  long  as  the 
prohibition  of  §  886.132(g)  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  the  owner  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  gwen  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual’s 
inability  to  work.)  An  owner  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency’s  “local  preferences’’  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g.. 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  wei^t  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  imfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  vmit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  fede^  preference. 
(1)  Basis  of  federal  preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housine,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  bom  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
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preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  needed  by  the 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant’s  current  status. 
The  applicant’s  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant’s  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  886.134(c) 
(involuntary  displacement);  §  886.135(c) 
(substandard  housing);  and  §  886.136(h) 
(rent  burden). 

(iii)  Once  the  owmer  has  verified  an 
applicant’s  qualification  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  bousing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  apphcant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  rmit 
must  be  considered,  or  the  possibility  of 
involimtary  displacement  resulting  ^m 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisfied.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 


4350.3,  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number 
2502-0372) 

§886.134  Federal  preference:  Involuntary 
displacentent 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(1)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housinc;  or 

(ii)  Tne  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2) (i)  "Standard,  permanent 
replacement  housing’’  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  permanent 
replacement  housing”  does  not  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or  . 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant’s  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant’s  unit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  govqpimental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
prooam. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner’s  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 


(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant’s  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant’s  housing  unit  to  non-rental  nr 
non-residential  use;  closing  of  an 
applicant’s  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  imder  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  oumer  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  oecause  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence”  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant’s  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HUD’s  administrative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  apphcant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
rmless  the  owner  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  owner  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 

(i)  An  applicant  family  is 

involuntarily  displaced  if: 
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(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  owner  may  establish 
appropriate  safeguai^s  to  concoal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  bate  crimes. 

(i)  An  applicant  is  involuntarily 
displaced  ih 

(A)  One  or  more  members  of  the 
applicant’s  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant’s  peaceful 
enjoyment  of  the  unit. 

(ii)  “Hate  crime”  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  (arson’s  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  owner  must  determine,  in 
accordance  with  HUD’s  administrative 
instructions,  that  the  hate  crime 
involved  occurred  recently  or  is  of  a 
continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  ^splacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

(c)  Involuntary  displacement 
preference:  Verification.  Verification  of 
an  applicant’s  involuntary  displacement 
is  established  by  the  following 
documentation: 

(1)  Displacement  by  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhabitability  of  an  applicant’s  unit. 


(2)  Displacement  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  Secretary,  from  a  unit 
or  agency  of  government  that  an 
applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  owner  action. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  an  owner  or  owner’s 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  certain 
because  of  owner  action. 

(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the.  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(6)  Displacement  by  hate  crime. 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owner 
that  it  is  unable  to  make  necessary 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  by 
HUD  with  respect  to  the  disposition. 

§  886.1 35  Federal  preference:  substandard 
housing. 

(а)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 

plumbing;  , 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electricd  service; 

(б)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 


(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(1)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  tlie  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient  ^ 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  “homeless 
family”  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  “homeless  family”  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals, 
intended  to  be  institutionalized;  or 

( J)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  “homeless  family”  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  of  SRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference: 
verification. 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists 
of  certification,  in  a  form  prescribed  by 
the  Secretary,  from  a  unit  or  agency  of 
government  or  from  an  applicant’s 
present  landlord  that  the  applicant’s 
unit  is  “substandard  housing”  (as 
described  in  this  section). 

(2)  In  the  case  of  a  “homeless  family” 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  fixim  the  local  police 
department  or  social  services  agency. 
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§  886.136  Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined. 

(1)  "Rent  burden  preference”  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(i)  "Family  income”  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 

(ii)  "Rent”  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family’s 
current  landlord;  and 

(B)  For  utilities  purchased  directly  by 
tenants  firom  utility  providers: 

(1)  The  utility  allowance  for  family- 
puit±ased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family’s  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  for  occupancy  of  the  unit 
imder  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant’s  refusal  to  comply  with 
applicable  program  policies  and 
procechuos  on  the  occupancy  of 
imderoccupied  and  overcrowded  units: 

(A)  The  ^tion  8  programs  or  public 
and  Indian  housing  programs  under  the 

I  United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
imder  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 

i  section  236(f)(2)  of  the  National  Housing 
1  Act. 

I  (b)  Rent  burden  preference: 

i  verification  of  income  and  rent.  The 
^  owner  must  verify  that  an  applicant  is 

paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

!  (1)  How  to  verify  income.  The  owner 

must  verify  a  family’s  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 


(2)  How  to  verify  rent.  The  owner 
must  verify  the  amount  due  to  the 
family’s  landlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  che^s  or  money 
order  receipts)  or  a  copy  of  the  family’s 
current  lease  or  occupancy  agreernent, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 
must  require  the  family  to  provide 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

Subpart  C — Section  8  Housing 
Assistance  Program  for  the 
Disposition  of  HUD-Owned  Projects 

16.  Section  886.337  is  revised  to  read 
as  follows: 

§  886.337  Selection  preferences. 

Sections  886.132  through  886.136 
govern  the  use  of  preferences  in  the 
selection  of  tenants  under  this  subpart. 

PART  88^-SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 

17.  The  authority  citation  for  part  889 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701q;  42  U.S.C. 
3535(d). 

18.  Sections  889.611-889.615  are 
added  to  subpart  F,  to  read  as  follows: 

§  889.61 1  Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  "Federal  preferences”  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  §  889.612(a). 

(2)  "Ranking  preferences”  are 
preferences  that  may  be  established  by 
the  owner  to  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §  889.612(b). 

(3)  "Local  preferences”  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 
Section  8  Qsrtificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  The  owner  must  establish 
a  system  for  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 
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(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(1)  Characteristics  of  the  unit.  The 
owner  may  match  other  characteristics 
of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
l'K).202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled 
families. 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  the  owner  wants  to  use 
preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §  982.209) 
by  the  housing  agency  for  the 
jurisdiction.  If  there  is  more  than  one 
HA  for  the  jurisdiction,  the  owner  shall 
use  the  local  preference  system  of  the 
HA  for  the  lowest  level  of  government 
that  has  jurisdiction  where  the  project  is 
located. 

(ii)  Before  the  owner  implements  the 
HA’s  local  preferences,  the  owner  mu.st 
receive  approval  from  the  HUD  Field 
OflRce.  HLfi)  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  "Loral  preference  limit”  means 
thirty  percent  of  total  annual  admissions 
to  the  project  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  owner  must  inform  all 
applicants  about  available  preferences 
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and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owner  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  owner,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner’s  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(1)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  owner’s  framework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(e)  Residency  preferences.  (1) 
■Restrictions.  Local  residency 
requirements  are  prohibited.  With 
respect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  applicant  has  resided 
in  or  worked  in  the  jurisdiction. 

(2)  HUD  review.  [Reserved] 

(0  Nondiscrimination.  (1)  Any 
selection  preferences  that  are  used  by  an 
owner  must  be  established  and 
administered  in  accordance  with  the 
following  authorities: 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100, 108, 

109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8; 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146; and 


(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD’s  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner’s  HUD-approved 
affirmative  fair  housing  marketi^  plan. 

'  (g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  from  the 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
owner  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  detemlination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  owner 
to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  designated  by  the 
owner,  who  may  be  an  officer  or 
employee  of  the  owner,  including  the 
person  who  made  or  reviewed  the 
determination  or  a  subordinate 
employee.  The  procedures  specified  in 
this  paragraph  (h)(1)  must  be  carried  out 
in  accord^ce  with  HUD’s  requirements. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§889.612  Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involimtarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner’s  system  of  administering  the 
federal  preferences  may  provide  for  use 
of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  owner  could  give  preference 
to  working  families — so  long  as  the 
prohibition  of  §  889.611(g)  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 


basis  of  age  or  disability  are  not 
violated.  (If  the  owner  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual’s 
inability  to  work.)  An  owner  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency’s  “local  preferences”  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  f^eral  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  imfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of  federal  preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 
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(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  familji^incmne  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  ^is  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference. 

(i)  Befom  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the 
owner  must  n^juire  the  applicant  to 
provide  information  needed  by  the 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant’s  current  status. 
The,  applicant’s  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant’s  qualification  for  a  federal 
preference  b^ween  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  889.613(c) 
(involuntary  displacement);  §  889.614(c) 
(substandard  housing);  and  §  889.615(b) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant’s  qualification  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  ovmer  to  verify  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD  ' 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  sati^ied.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3,  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 


§  889.613  Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(1)  The  applicant  has  been 

involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or  i, 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2) (i)  “Standard,  permanent 
replacement  housing’’  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary: 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  “Standard,  permanent 
replacement  housing”  does  not  include: 

(A)  Transient  facilities,  such  as 

,  motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant’s  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant’s  imit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner. ^  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner’s  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy:  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 


owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant’s  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant’s  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant’s  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  firom  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  imit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  imder  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  “Domestic  violence”  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant’s  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HUD’s  administrative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  axontinuing 
nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  owner  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  owner  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 

(i)  An  applictet  family  is 
involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 
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(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  owner  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 

(i)  An  applicant  is  involuntarily 

displaced  if: 

(A)  One  or  more  members  of  the 
applicant’s  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  imit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant’s  peaceful 
enjoyment  of  the  unit. 

(iij  "Hate  crime”  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person’s  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  owner  must  determine,  in 
accordance  with  HUD’s  administrative 
instructions,  that  the  hate  crime 
involved  occurred  recently  or  is  of  a 
continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  imder  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

(c)  Involuntary  displacement 
preference:  Verification.  Verification  of 
an  applicant’s  involimtary  displacement 
is  established  by  the  following 
dociunentation: 

(1)  Displacement  by  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  finm  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhabitability  of  an  applicant’s  unit. 

(2)  Displacement  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  Secretary,  from  a  unit 
or  agency  of  government  that  an 


applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  Ix^y  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
pro^m. 

(3)  Displacement  by  owner  action. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  fi^m  an  owner  or  owner’s 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  certain 
because  of  owner  action. 

(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 


agency. 

(6)  Displacement  by  hate  crime. 
Certification  by  a  law  enforcement 


agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 


unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owner 
that  it  is  unable  to  make  necessary 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  by 
HUD  with  resp^  to  the  disposition. 


§  889.61 4  Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  I^s  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(i)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 


condition  endangers  the  health,  safety, ' 
or  weU-being  of  a  family;  or 
(ii)  'The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufiicient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  "homeless 
family”  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  "homeless  family”  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(d)  A  public  or  private  place  not 
desimed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family”  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  of  SRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference: 
verification. 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists 
of  certification,  in  a  form  prescribed  by 
the  Secretary,  finm  a  unit  or  agency  of 
government  or  from  an  applicant’s 
present  landlord  that  the  applicant’s 
unit  is  "substandard  housing”  (as 
described  in  this  section). 

(2)  In  the  case  of  a  “homeless  family” 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  fi^m  the  local  police 
department  or  social  services  agency. 

§  889.61 5  Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined. 

(1)  “Rent  burden  preference”  means 
the  federal  preference  for  admission  of 
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applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  quahfies  for  the 
rent  burden  preference; 

(1)  “Family  income”  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 

(ii)  “Rent”  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family’s 
current  landlord;  and 

(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(3)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family’s  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  be^n  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant’s  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  imits: 

(A)  Tire  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  sectimi  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

(b)  Bent  burden  preference: 
verification  of  income  and  rent.  The 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  fm*  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  family’s  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  amount  due  to  the 
family’s  l^dlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 


(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  che^s  or  money 
order  receipts)  or  a  copy  of  the  family’s 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  homsing  services,  the  owner 
must  require  the  family  to  provide 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

PART  904— LOW  RENT  HOUSING 
HOMEOWNERSHIP  OPPORTUNITIES 

19.  The  authority  citation  for  part  904 
is  revised  to  read  as  follows: 

Authority:  42  U.S.Q  1437-1437ee  and 
3535(d). 

20.  Section  904.122  is  revised,  to  read 
as  follows; 

§  904.1 22  Statutory  preferences. 

In  selecting  applicants  for  assistance 
under  this  part,  the  LHA  must  give 
preference,  in  accordance  with  the 
authorized  preference  requirements 
described  in  §§  960.211  through 
960.215.  Notwithstanding  those 
preferences,  the  LHA  can  limit 
homeownership  admission  to  eligible 
homeownership  candidates. 

PART  905— INDIAN  HOUSING 
PROGRAMS 

21.  The  authority  citation  for  part  905 
is  revised  to  read  as  follows; 

Authority:  25  U.S.C  450e(b);  42  U.S.C 
1437aa-1437ee  and  353S(d). 

22.  Section  905.301  is  amended  by 
removing  from  paragraphs  (e)(1)  and 
(e)(4)  the  phrase,  “the  Federal 
preferences  contained  in  §  905.305”  and 
adding  in  its  place  the  phrase,  “the 
federal  preferences,  ranking  preferences, 
and  local  prefermices  in  accordance 
with  §§  905.303  through  905.307”;  by 
removing  from  paragraph  (e)(2)  the 
word  “Fig.”;  by  removing  from 
paragraph  (e)(4)  the  phrase  “10  percent” 

.  and  adding  in  its  place  the  phrase  “30 
percent”;  by  removing  from  paragraph 
(e)(4)  the  phrase, ",  as  set  out  in 
§  905.305(bK2)(ii)”;  and  by  revising 
paragraph  (a),  to  read  as  follows: 

§905.301  Admission  policies. 

(a)  Admission  policies.  (1)  The  IHA 
shall  establish  and  adopt  written 
policies  for  admission  of  participants. 
The  poUcies  shall  cover  all  programs 
operated  by  the  housing  authority  and. 


as  applicable,  will  address  the  programs 
individually  to  meet  their  specihc 
requirements  (i.e..  Rental,  MH,  or 
Turnkey  IB).  A  copy  of  the  policies  shall 
be  posted  prominently  in  the  IHA’s 
office  for  examination  by  prospective 
participants  and  shall  be  submitted  to 
the  HUD  field  office  promptly  after 
adoption  by  the  IHA.  (See  §  905.416 
with  respect  to  Mutual  Help  admission 
policies.) 

(2)  These  policies  shall  be  designed: 

(i)  To  attain,  to  the  maximum  extent 
feasible,  residency  that  includes 
families  with  a  broad  range  of  incomes 
and  that  avoids  concentrations  of  the 
most  eccmomically  deprived  families 
with  serious  social  problems; 

(ii)  To  preclude  admission  of 
applicants  whose  habits  and  practices 
reasonably  may  be  expected  to  have  a 
detrimental  effect  on  the  residents  or  the 
project  environment; 

(iii)  To  give  a  preference  in  selection 
of  tenants  and  homebuyers  to  applicants 
who  qualify  for  a  federal  preference, 
ranking  preference,  or  local  preference, 
in  accordance  with  §§905.303  through 
905.307;  and 

(iv)  To  establish  objective  and 
reasonable  {Xtlicies  for  selection  by  the 
IHA  among  otherwise  eligible 
applicants. 

(3)  The  IHA  admission  policies  shall 
include  the  following: 

(i)  Requirements  for  applications  and 
waiting  lists; 

(ii)  Description  of  the  policies  for 
selection  of  applicants  from  the  waiting 
list  that  includes  the  following: 

(A)  How  the  “federal  preferences” 
(described  in  §  905.303)  will  be  used; 

(B)  How  any  “ranking  preferences” 
(described  in  §905.303)  will  be  used; 

(C)  How  any  “local  preferences” 
(described  in  §  905.303)  will  be  used; 
and 

(D)  How  any  residency  preference 
will  be  used; 

(iii)  Policies  fcx*  verification  and 
documentation  of  information  reie\'ant 
to  acceptance  or  rejection  of  an 
applicant; 

(iv)  Policies  for  resident  transfer 
between  units,  projects,  and  programs. 
For  example,  an  IHA  could  adopt  a 
criterion  for  voluntary  transfer  diat  the 
resident  had  met  all  obligations  imder 
the  current  program,  including  payment 
of  charges  to  the  IHA  and  completion  of 
maintenance  requiremmts; 

(v)  Policies  for  compliance  with  24 
CFR  part  750,  which  requires  applicants 
and  participants  to  disclose  and  verify 
social  security  numbers  at  the  time 
eligibility  is  determined  and  at  later 
income  reexaminations;  and 

(vi)  Policies  for  compliance  with  24 
CFR  part  760,  which  requires  applicants 
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and  participants  to  sign  and  submit 
consent  forms  for  the  obtaining  of  wage 
and  claims  information  from  State  wage 
and  information  collections  agencies. 

(4)  These  selection  policies  shall: 

(i)  Be  duly  adopted;  and 

(ii)  Be  publicized  by  posting  copies 
thereof  in  each  office  where 
applications  are  received  and  by 
furnishing  copies  to  applicants  or 
residents  upon  request,  hee  or  at  their 
expense,  at  the  discretion  of  the  IHA. 

(5)  Such  policies  shall  be  submitted  to 
the  HUD  field  office  upon  request  from 
that  office. 

(6)  “Residency  preference”  means  a 

ftreference  for  admission  of  families 
iving  in  the  jurisdiction  of  the  IHA. 
Residency  provisions  are  subject  to  tbe 
following: 

(i)  Residency  requirements  are  not 
permitted; 

(ii)  A  residency  preference  may  not  be 
based  on  how  long  the  applicant  has 
resided  in  the  jurisdiction;  and 
(iii)  Applicants  who  are  working  or 
who  have  been  notified  that  they  are 
hired  to  work  in  the  jurisdiction  shall  be 
treated  as  residents  of  the  jurisdiction. 
***** 

23.  New  §§  905.303  905.304,  905.306, 
and  905.307  are  added  and  §  905.305  is 
revised,  to  read  as  follows: 

§905.303  Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  "Federal  preferences”  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  §  905.304(a). 

(2)  “Ranking  preferences”  are 
preferences  that  may  be  established  by 
the  IHA  to  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §  905.304(b). 

(3)  “Local  preferences”  are 
preferences  that  may  be  established  by 
the  IHA  for  use  in  selecting  among 
applicants  without  regard  to  their 
f^eral  preference  status. 

(b)  Use  of  preference  in  seiection 
process. 

(1)  Factors  other  than  preference. 

(i)  Characteristics  of  the  unit.  The  IHA 
may  match  other  characteristics  of  the 
applicant  family  with  the  type  of  unit 
available,  e.g.,  number  of  b^rooms.  In 
selection  of  a  family  for  a  unit  that  has 
special  accessibility  features,  the  IHA 
must  give  preference  to  families  that 
include  persons  with  disabilities  who 
can  benefit  finm  those  features  of  the 
unit  (see  24  CFR  8.27).  Also,  in  selection 
of  a  family  for  a  unit  in  a  mixed 
population  project,  the  owner  will  give 
preference  to  elderly  families  and 
disabled  families. 

(ii)  Singles  preference.  See  §  905.102. 


(2)  Local  preference  admissions. 

(i)  If  the  IHA  wants  to  use  preferences 
to  select  among  applicants  without 
regard  to  their  federal  preference  status, 
it  may  adopt  a  preference  system  for  this 
purpose.  These  “local  preferences”  may 
only  be  adopted  after  the  IHA  has 
conducted  a  public  hearing  to  establish 
preferences  that  respond  to  local 
housing  needs  and  priorities.  The  IHA 
may  only  use  local  preferences  in 
selection  for  admission  if  the  IHA  has 
conducted  the  required  public  hearing. 

(ii)  “Local  preference  limit”  means 
thirty  percent  of  total  annual  admissions 
to  the  program.  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(3)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  IHA  may  not  give 
a  preference  to  an  applicant  (f^eral 
preference,  local  preference  or  ranking 
preference)  if  any  member  of  the  family 
is  a  person  who  was  evicted  during  the 
past  three  years  because  of  drug-related 
criminal  activity  firom  housing  assisted 
under  a  1937  Housing  Act  program. 
However,  the  IHA  may  give  an 
admission  preference  in  any  of  the 
following  cases: 

(i)  If  the  IHA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  IHA; 

(ii)  If  the  IHA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity;  or 

(iii)  If  the  MA  determines  that  the 
evicted  person  no  longer  participates  in 
any  drug-related  criminal  activity. 

(c)  Informing  applicants  about 
admission  pr^erences. 

(1)  The  IHA  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportimity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  IHA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  IHA  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  IHA,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  IHA’s  determination  of  the 
number  of  applicants  on  the  waiting  list 
who  already  claim  a  federal  preference 
and  the  anticipated  number  of  project 
admissions: 


(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  IHA’s  framework  for  applying  the 
preferences  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(d)  Nondiscrimination. 

(1)  Any  selection  preference  used  by 
an  IHA  must  be  established  and 
administered  in  a  manner  that  is 
consistent  with  HDD’s  afiirmative  fair 
housing  objectives. 

(2)  llie  Indian  Civil  Rights  Act  may 
apply  to  operations  of  the  IHA. 

(3)  In  addition,  the  following 
nondiscrimination  requirements  may 
apply: 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100, 108, 

109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  p>art 
8; 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(e)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  IHA  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
IHA  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  IHA  to 
review  the  determination.  The  meeting 
may  be  conducted  by  any  person  or 
persons  designated  %  the  IHA,  who 
may  be  an  officer  or  employee  of  the 
IHA,  including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee. 

(2)  The  applicant  may  exercise  other 
ri^ts  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  in  violation  of  requirements 
stated  in  paragraph  (d)  of  this  section. 
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(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2577- 
0105) 

§905.304  Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a -shelter  for  the  homeless):  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
IHA’s  admission  policy  may  provide  for 
use  of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  IHA  could  give  preference  to 
working  families.  (If  an  IHA  adopts  such 
a  preference,  an  applicant  household 
shall  be  given  the  benefit  of  the 
preference  if  the  head  and  spouse,  or 
sole  member  is  age  62  or  older  or  is 
receiving  social  security  disability, 
supplemental  security  income  disability 
benefits,  or  any  other  payments  based 
on  an  individual’s  inability  to  work.)  A 
IHA  also  could  give  preference  to 
graduates  of,  as  well  as  active 
participants  in,  educational  and  training 
programs  that  are  designed  to  prepare 
individuals  for  the  job  market.  An  IHA 
also  could  use  its  “local  preferences”  for 
the  Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  IHA  may  limit  the  number  of 
applicants  who  may  qualify  for  any 
raiding  preference. 

(3)  Tne  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent  * 
of  family  income  for  rent):  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 

.  category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of  federal  preference.  The  IHA 


must  use  the  following  definitions  of  the 
federal  preferences  (as  elaborated  upon 
in  §§905.305,  905.306,  and  905.307) 
unless  it  has  received  HUD  approval  of 
alternative  definitions. 

(1)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  nas  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  Tne  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
fomily  or  verification  by  the  IHA. 

(ii)  Substandard  bousing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
IHA  that  the  family  qualifies  for  federal 
preference.  The  IHA  must  accept  this 
certification,  unless  the  IHA  verifies  that 
the  applicant  is  not  qualified  for  federal 
preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  6f  a  federal  preference,  the  IHA 
must  require  the  applicant  to  provide 
information  needed  by  the  IHA  to  verify 
that  the  applicant  qualifies  for  a  federal 
preference  because  of  the  applicant’s 
current  status.  The  applicant’s  current 
status  must  be  determined  without 
regard  to  whether  there  has  been  a 
change  in  the  applicant’s  qualification 
for  a  federal  preference  between  the 
time  of  application  and  selection  for 
admission,  including  a  change  from  one 
federal  preference  category  to  another. 

(ii)  Once  the  IHA  has  verified  an 
applicant’s  qualification  for  a  federal 
preference,  the  IHA  need  not  require  the 
applicant  to  provide  information  needed 
by  the  IHA  to  verify  such  qualification 
again  unless: 

(A)  The  IHA  determines  reverification 
is  desirable  because  a  long  time  has 
passed  since  verification,  or 

(B)  The  IHA  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 

•  assist^  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 


must  be  considered,  or  the  possibility  rt 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

§905.305  Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(1)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(ii)  The  applicant  will  be 
involuntarily  displaced  .within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  IHA. 

(2) (i)  “Standard,  permanent 
replacement  housing”  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  “Standard,  permanent 
replacement  housing”  does  not  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families:  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant’s  spouse  or  other 
member  of  tbe  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant’s  unit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner’s  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy:  and 
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(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qttalify  as  involuntarily 
displaced  uecause  action  by  a  housing 
owner  fort;es  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant’s  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant’s  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant’s  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedpres  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  “Domestic  violence”  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant’s  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  IHA  must  determine  that  the 
domestic  violence  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 
.will  not  reside  with  the  applipant  family 
unless  the  IHA  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  IHA  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 

(i)  An  applicant  family  is 

involuntarily  displaced  if: 


(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  IHA  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  One  or  more  members  of  the 
applicant’s  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant’s  peaceful 
enjoyment  of  the  unit. 

(ii)  “Hate  crime”  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person’s  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  IHA  must  determine  that  the 
hate  crime  involved  occurred  recently 
or  is  of  a  continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  bousing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

§905.306  Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family: 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 


(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen:  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(1)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  Th^unit  has  one  or  more  criti<al 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  thqt  is  a  “homeless 
family”  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  “homeless  family”  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is; 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  “homeless  family”  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  or  tribal  law. 

(3)  Status  ofSRO  bousing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
*housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

§  905.307  Federal  preference:  rent  burden. 

(a)  “Rent  burden  preference”  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(b)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(1)  “Family  income”  means  Monthly 
Income,  as  defined  in  §  905.102. 

(2)  “Rent”  means; 
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(i)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family’s 
current  landlord;  and 

(ii)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(A)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  IHA’s  programs,  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(3)  Amounts  paia  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family’s  income. 

(c)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(1)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(2)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant’s  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(i)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(ii)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(iii)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

24.  Section  905.416  is  amended  by 
removing  from  paragraph  (d)  the  phrase, 
“Federal  preference  in  accordance  with 
§  905.305’’,  and  adding  in  its  place  the 
phrase,  “federal  preferences,  ranking 
preferences,  and  local  preferences,  in 
accordance  with  §§  905.303  through 
905.307’’;  by  removing  the  last  sentence 
from  peiragraph  (f);  and  by  revising 
paragraph  (a)(3),  to  read  as  follows: 

§  905.41 6  Selection  of  MH  homebuyers. 

(a)  *  *  * 

(3)  Different  standards  for  MH 
program,  (i)  The  IHA’s  admission 
policies  for  MH  projects  should  be 
different  from  those  for  its  rental  or 
Turnkey  III  projects.  The  policies  for  the 
MH  program  should  provide  standards 
for  determining  a  homebuyer’s: 

(A)  Ability  to  provide  maintenance  for 
the  unit;  and 


(B)  Potential  for  maintaining  at  least 
the  current  income  level. 

(ii)  The  policies  for  the  Mutual  Help 
program  must  include  procedures  for 
determining  the  successor  to  a  unit 
upon  the  death  of  a  homebuyer  (in  the 
event  that  the  homebuyer  has  not 
designated  a  successor  or  the  successor 
fails  to  qualify). 

***** 

25.  In  §  905.1008,  the  introductory 
text  and  the  first  sentence  of  paragraph 
(a)  is  revised  to  read  as  follows: 

§  905.1008  Purchaser  eligibility  and 
seiection. 

Standards  and  procedures  for 
eligibility  and  selection  of  the  initial 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Subject  to  the  preference 
provisions  of  §§  905.303  through 
905.307  and  any  additional  eligibility 
and  preference  standards  that  are 
required  or  permitted  under  this 
section,  a  homeownership  plan  may 
provide  for  the  eligibility  of  residents  of 
public  housing  owned  or  leased  by  the 
seller  IHA,  and  residents  of  other 
housing  who  are  receiving  housing 
assistance  under  Section  8  of  the  Act, 
under  an  ACC  administered  by  the 
seller  IHA;  provided  that  the  resident 
has  been  in  lawful  occupancy  for  a 
minimum  period  specified  in  the  plan 
(not  less  than  30  days  prior  to 
conveyance  of  title  to  the  dwelling  to  be 
purchased).  *  *  * 

***** 

PART  90&-SECTION5{h) 
HOMEOWNERSHIP  PROGRAM 

26.  The  authority  citation  for  part  906 
is  revised  to  read  as  follows; 

Authority:  42  U.S.C.  1437c(h).  1437d,  and 
3535(d). 

27.  In  §  906.8,  the  introductory  text 
and  the  first  sentence  of  paragraph  (a) 
are  revised  to  read  as  follows: 

§  906.8  Purchaser  eligibility  and  seiection. 

Standards  and  procedures  for 
eligibility  and  selection  of  the  initial 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Subject  to  the  preference 
provisions  of  §§  960.211-960.215 
(except  for  the  restriction  against  use  of 
a  ranWng  preference  that  would  cause 
selection  of  a  relatively  higher  income 
family  and  any  additional  eligibility  and 
preference  standards  that  are  required  or 
permitted  under  this  section),  a 
homeownership  plan  may  provide  for 
the  eligibility  of  residents  of  public 
housing  owned  or  leased  by  the  seller 


IHA,  and  residents  of  other  housing  who 
are  receiving  housing  assistance  under 
Section  8  of  the  Act,  under  an  ACC 
administered  by  the  seller  IHA; 
provided  that  the  resident  has  been  in 
lawful  occupancy  for  a  minimum  period 
specified  in  the  plan  (not  less  than  30 
days  prior  to  conveyance  of  title  to  the 
dwelling  to  be  purchased).  *  *  * 


PART  960— ADMISSION  TO,  AND 
OCCUPANCY  OF,  PUBLIC  HOUSING 

28.  The  authority  citation  for  part  960 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437d. 
I437n.  and  3535(d). 

29.  Section  960.203  is  revised  to  read 
as  follows: 

§  960.203  Nondiscrimination 
requirements. 

(a)  The  tenant  selection  criteria  and 
requirements  used  by  a  PHA  must  be 
established  and  implemented  in 
accordance  with  the  following 
authorities: 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(2)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100. 108, 

109,  and  110; 

(3)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(4)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8; 

(5)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  and 

(6)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(b)  Any  tenant  selection  policies  also 
must  be  consistent  with  HUD’s 
affirmative  fair  housing  objectives. 

30.  Section  960.204  is  revised  to  read 
as  follows; 

§  960.204  Tenant  selection  policies. 

(a)  Selection  policies.  (1)  The  PHA 
shall  establish  and  adopt  written 
policies  for  admission  of  tenants. 

(2)  These  policies  shall  be  designed: 

(i)  To  attain,  to  the  maximum  extent 
feasible,  a  tenant  body  in  each  project 
that  is  composed  of  families  with  a 
broad  range  of  incomes  and  to  avoid 
concentrations  of  the  most  economically 
deprived  families  with  serious  social 
problems; 
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(ii)  To  preclude  admission  of 
applicants  whose  habits  and  practices 
reasonably  may  be  expected  to  have  a 
detrimental  effect  on  the  residents  or  the 
project  environment; 

(iii)  To  give  a  preference  in  selection 
of  tenants  to  applicants  who  qualify  for 
a  federal  preference,  ranking  preference, 
or  local  preference,  in  accordance  with 
§§960.211  through  960.215;  and 

(iv)  To  establish  objective  and 
reasonable  policies  for  selection  by  the 
PHA  among  otherwise  eligible 
applicants. 

(3)  The  PHA  tenant  selection  policies 
shall  include  the  following: 

(i)  Requirements  for  applications  and 
waiting  lists  (see  24  CFR  1.4); 

(ii)  Description  of  the  policies  for 
selection  of  applicants  from  the  waiting 
list  that  includes  the  following: 

(A)  How  the  “federal  preferences” 
(described  in  §  960.211)  will  be  used; 

(B)  How  any  “ranking  preferences” 
(described  in  §  960.211)  will  be  used; 

(C)  How  any  “local  preferences” 
(described  in  §  960.211)  will  be  used; 
and 

(D)  How  any  residency  preference 
will  be  used; 

(iii)  Policies  for  verihcation  and 
documentation  of  information  relevant 
to  acceptance  or  rejection  of  an 
applicant;  and 

(iv)  Policies  for  participant  transfer 
between  units,  projects,  and  programs. 
For  example,  a  PHA  could  adopt  a 
criterion  for  voluntary  transfer  that  the 
tenant  had  met  all  obligations  under  the 
current  program,  including  payment  of 
charges  to  *'>e  PHA. 

(b)  These  selection  policies  shall: 

(1)  Be  duly  adopted;  and 

(2)  Be  publicized  by  posting  copies 
thereof  in  each  office  where 
applications  are  received  and  by 
funiishing  copies  to  applicants  or 
tenants  upon  request,  free  or  at  their 
expense,  at  the  discretion  of  the  PHA. 

(c)  Such  policies  shall  be  submitted  to 
the  HUD  field  office  upon  request  from 
that  office. 

(d)  “Residency  preference”  means  a 
preference  for  admission  of  families 
living  in  the  jurisdiction  of  the  PHA. 
Residency  provisions  are  subject  to  the 
following: 

(1)  Residency  requirements  are  not 
permitted; 

(2)  A  residency  preference  may  not  be 
based  on  how  long  the  applicant  has 
resided  in  the  jurisdiction;  and 

(3)  Applicants  who  are  working  or 
who  have  been  notifred  that  they  are 
hired  to  work  in  the  jurisdiction  shall  be 
treated  as  residents  of  the  jurisdiction. 

32.  In  §  960.205,  paragraphs  (a)  and 
(c)  is  revised  to  read  as  follows: 


§  960.205  Standards  for  PHA  tenant 
selection  criteria. 

(a)  The  tenant  selection  criteria  to  be 
established  and  information  to  be 
considered  shall  be  reasonably  related 
to  individual  attributes  and  behavior  of 
an  applicant  and  shall  not  be  related  to 
those  which  may  be  imputed  to  a 
particular  group  or  category  of  persons 
of  which  an  applicant  may  be  a  member. 
The  PHA  may  use  preferences  based  on 
the  employment  status  of  family 
members. 

***** 

(c)  The  criteria  to  be  established  shall 
be  reasonably  related  to  attaining,  to  the 
maximum  extent  feasible,  a  tenant  body 
in  each  project  that  is  composed  of 
families  with  a  broad  range  of  incomes. 
PHAs  shall  develop  criteria,  by  local 
preference  (see  §  960.211)  or  otherwise, 
which  will  be  reasonably  calculated  to 
attain  the  basic  objective.  (But  see 
§  960.211(d).)  The  criteria  developed 
shall  be  suffrciently  flexible  to  assure 
administrative  feasibility.  A  dwelling 
unit  should  not  be  allowed  to  remain 
vacant  for  the  purpose  of  awaiting 
application  by  a  family  falling  within 
the  appropriate  range. 
***** 

§960.206  [Amended] 

33.  In  §  960.206,  the  last  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  term,  “under  §  960.211,”  and  adding 
in  its  place  the  phrase,  “a  ranking 
preference,  or  a  local  preference,  under 
§§960.211  through  960.215,”. 

§960.207  [Amended] 

34.  In  §  960.207,  paragraph  (a)  is 
amended  by  removing  the  last  sentence, 
and  by  adding,  before  the  period  in  the 
Hrst  sentence,  the  phrase,  “(see 
§960.211)”;  and  paragraph  (b)  is 
amended  by  removing  the  second 
sentence,  and  paragraphs  (h)(1)  and 

(b)(2). 

35.  Section  960.21 1  is  revised  and 
new  §§960.212  through  960.215  are 
added,  to  read  as  follows: 

§960.211  Selectfon  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  “Federal  preferences”  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  §  960.212(a). 

(2)  “Ranking  preferences”  are 
preferences  that  may  be  established  by 
the  PHA  for  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §  960.212(b). 

(3)  “Local  preferences”  are 
preferences  that  may  be  established  by 
the  PHA  for  use  in  selecting  among 


applicants  without  regard  tp  their 
federal  preference  status. 

(b)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(1)  Characteristics  of  the  unit.  The 
PHA  may  match  other  characteristics  of 
the  applicant’s  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  PHA  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled 
families,  as  provided  by  subpart  D. 

(ii)  Singles  preference.  See  part  912  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  the  PHA  wants  to  use  preferences 
to  select  among  applicants  without 
regard  to  their  federal  preference  status, 
it  may  adopt  a  preference  system  for  this 
purpose.  These  “local  preferences”  may 
only  be  adopted  after  the  PHA  has 
conducted  a  public  hearing  to  establish 
preferences  that  respond  to  local 
housing  needs  and  priorities.  The  PHA 
may  only  use  local  preferences  in 
selection  for  admission  if  the  PHA  has  . 
conducted  the  required  public  hearing. 

(ii)  “Local  preference  limit”  means 
fifty  percent  of  total  annual  admissions 
to  the  program.  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(3)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  PHA  may  not  give 
a  preference  (federal  preference,  local 
preference  or  ranking  preference)  to  an 
applicant  if  any  member  of  the  family  is 
a  p>erson  who  was  evicted  during  the 
past  three  years  because  of  drug-related 
criminal  activity  from  housing  assisted 
under  a  1937  Housing  Act  program. 
However,  the  PHA  may  give  an 
admission  preference  in  any  of  the 
following  cases: 

(i)  If  the  PHA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  PHA; 

(ii)  If  the  PHA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity;  or 

(iii)  If  the  PHA  determines  that  the 
evicted  person  no  longer  participates  m 
any  drug-related  criminal  activity. 

(c)  Informing  applicants  about 
admission  preferences. 
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(1)  The  PHA  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferenceslfederal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  PHA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (cHl) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  PHA  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  PHA  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner’s  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  PHA’s  framework  for  applying  the 
preferences  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(d)  Income-based  admission.  The 
PHA  may  only  give  preference  to  select 
a  relatively  higher  income  family  for 
admission  if  the  preference  is  pursuant 
to  a  “local  preference”  admission.  (For 
other  income-related  restrictions  on 
selection,  see  24  CFR  913.105.) 

(e)  Notice  and  opportunity  fora 
meeting  where  preference  is  denied. 

(1)  If  the  PHA  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
PHA  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  PHA 
to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  designated  by  the 
PHA,  who  may  be  an  officer  or 
employee  of  the  PHA,  including  the 
person  who  made  or  reviewed  the 
determination  or  a  subordinate 
employee. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 

I  religion,  sex,  national  origin,  age, 

disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2577- 

I  0105) 


§  960.21 2  Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
PHA’s  admission  policy  may  provide  for 
use  of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  PHA  may  give  ranking  ' 
preference  to  working  families — so  long 
as  the  preference  does  not  result  in 
violation  of  the  restriction  of 

§  960.211(d)  concerning  income  based 
admissions  or  the  nondiscrimination 
provisions  that  protect  against 
discrimination  on  the  basis  of  age  or 
disability.  (If  a  PHA  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member,  are  age  62  or 
older  or  are  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual’s 
inability  to  work.)  The  PHA  also  could 
give  preference  to  graduates  of,  as  well 
as  active  participants  in,  educational 
and  training  programs  that  are  designed 
to  prepare  individuals  for  the  job 
market. 

(2)  The  PHA  may  limit  the  number  of 
applicants  who  may  qualify  for  any 
ranking  preference. 

(3)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

'  (i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  fw  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declar^  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 


bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Quailing  for  a  federal  preference. 
(1)  Basis  of  federal  preference.  The  PHA 
must  use  the  following  definitions  of  the 
federal  preferences  (as  elaborated  upon 
in  §§960.213,  960.214,  and  960.215), 
unless  it  has  received  HUD  approval  of 
alternative  definitions. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involunt^ly  displaced  within  no  more 
than  six  months  firom  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  PHA. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  fei^ral 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Bent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
PHA  that  the  family  qualifies  for  federal 
preference.  The  PHA  must  accept  this 
certification,  unless  the  PHA  verifies 
that  the  applicant  is  not  qualified  for 
federal  preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the 
PHA  must  require  the  applicant  to 
provide  information  needed  by  the  PHA 
to  verify  that  the  applicant  qualifies  for 
a  federal  preference  because  of  the 
applicant’s  current  status.  The 
applicant’s  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant’s  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another, 

(ii)  Once  the  PHA  has  verified  an 
applicant’s  qualification  for  a  federal 
preference,  the  PHA  need  not  require 
the  applicant  to  provide  information 
needed  by  the  PHA  to  verify  such 
qualification  again  unless: 

(A)  The  PHA  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  PHA  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 


36658 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Rules  and  Regulations 


denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit  • 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2577- 
0105) 

§960.213  Federal  preference:  Involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(1)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(ii)  Tne  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  fix)m  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  PHA. 

(2)  (i)  "Standard,  permanent 
replacement  housing”  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  “Standard,  permanent 
replacement  housing”  does  not  include: 

(A)  Transient  faduties,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant’s  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant’s  imit  is  uninhabitable 
bemuse  of  a  disttster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
pro^m. 

(^  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 


by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner’s  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
impost  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant’s  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant’s  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant’s  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  teneint  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  imits;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  imder  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  “Domestic  violence”  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant’s  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  PHA  must  determine  that  the 
domestic  violence  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  PHA  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  PHA  may  deny  or 


terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 

(i)  An  applicant  family  is 
involuntarily  displaced  if:  * 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  PHA  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  One  or  more  members  of  the 
applicant’s  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant’s  peaceful 
enjoyment  of  the  unit. 

(ii)  "Hate  crime”  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person’s  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  PHA  must  determine  that  the 
hate  crime  involved  occurred  recently 
or  is  of  a  continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  imit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  b^ause  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  (immunity  Development 
Amendments  of  1978. 

§960.214  Federal  Inference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 
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(4)  Does  not  have  a  usable  bathtub  or 
sho\^er  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat;  ^ 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(1)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  “homeless 
family”  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  “homeless  family”  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 


(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or  , 

(3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  “homeless  family”  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  of  SRO  bousing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  noOconsidered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

§  960.21 5  Federal  preference:  rent  burden. 

(a)  “Rent  burden  preference”  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(b)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(1)  “Family  income”  means  Monthly 
Income,  as  defined  in  24  CFR  913.102. 

(2)  “Rent”  means: 

(i)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family’s 
current  landlord;  and 

(ii)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(A)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  PHA  tenant-based  program, 
or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 


actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month  • 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(3)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family’s  income. 

(c)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(1)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(2)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant’s  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(i)  The  S^ion  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(ii)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  development  Act  of  1965;  or 

(iii)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

Dated:  June  3, 1994. 

Henry  G.  Cisneros, 

Secretary. 

[FR  Doc.  94-16886  Filed  7-13-94;  8:45  am) 
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Programs  Conforming  Rule:  Admissions; 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  813, 882, 887,  and  982 
[Docket  No.  R-94-1628;  FR-3727-F-01] 

RIN  2577-AB47 

Section  8  Certificate  and  Voucher 
Programs  Conforming  Rule; 

Admissions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends 
requirements  for  admission  of  eligible 
families  to  receive  tenant-based  Section 
8  rental  assistance  under  the  rental 
certificate  program  and  the  rental 
voucher  program.  The  rule  includes 
procedures  for  waiting  list  and  non¬ 
waiting  list  admission,  including  federal 
and  local  preferences  for  admission 
from  the  Housing  Agency  waiting  list. 
The  rule  makes  these  changes  to  ^ 
implement  a  statutory  change  and  to 
reorganize  and  clarify  the  admissions 
process.The  statutory  change 
implemented  by  this  rule  decreases  the 
number  of  families  that  must  be 
admitted  on  the  basis  of  qualifying  for 
a  federal  selection  preference  and 
specifically  authorizes  adoption  of  local 
selection  preferences  by  housing 
agencies.  The  rule  also  consolidates  and 
clarifies  existing  policies  concerning  the 
admissions  process. 

EFFECTIVE  DATES:  Except  for 
§  982.209(b),  this  rule  is  effective  on 
October  18, 1994.  Section  982.209(b)  is 
effective  January  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Hastings,  Director,  Rental 
Assistance  Division,  Room  4204. 
Telephone  numbers  (202)  708-2841 
(voice);  (202)  708-0850  (TDD).  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  have  been  assigned  0MB 
Control  Number  2577-0169. 

Background 

On  February  24, 1993,  HUD  published 
a  comprehensive  proposed  rule  to 
combine  and  conform  the  rules  for 
tenant-based  Section  8  rental  assistance 


under  the  rental  certificate  program  and 
the  rental  voucher  program.  (58  FR 
11292) 

This  final  rule  only  covers  unified 
admission  procedures  for  the  tenant- 
based  program.  Admission  procedures 
are  contained  in  Subpart  E  of  a  new 
tenant-based  rule  at  24  CFR  Part  982.  As 
soon  as  possible,  HUD  will  issue  a 
comprehensive  final  rule  covering  all 
aspects  of  the  tenant-based  programs. 

The  final  rule  may  include  further 
revisions  of  program  admission 
procedures. 

Eligibility 

When  HA  Can  Admit  Non  Very  Low- 
Income  Families 

The  proposed  rule  listed  the 
categories  of  non  very  low-income 
families  who  may  be  selected  for  the 
tenant-based  programs.  Public 
comments  state  that  the  list  is 
confusing,  administratively 
cumbersome  and  unfair.  Comments  also 
claim  HUD  is  improperly  restricting 
admission  of  non  very  low-income 
families. 

Under  the  law,  there  are  different 
income  limits  for  admission  to  the 
certificate  and  voucher  programs.  In  the 
certificate  program,  the  law  permits 
assistance  for  low-income  Eamilies 
(income  below  80  percent  of  area 
median).  However,  in  the  voucher 
program,  the  law  generally  limits 
participation  to  very  low-income 
families  (income  below  50  percent  of 
area  median).  Families  that  are  not  very 
low-income  can  be  admitted  to  the 
voucher  program  only  in  cases  specified 
in  the  law — families  who  reside  in 
specified  types  of  housing  affected  by 
various  HUD  programs  or  activities. 

A  central  goal  of  this  rule  is  to  unify 
regulatory  requirements  for  the  tenant- 
based  certificate  and  voucher  programs, 
except  for  differences  that  are  required 
by  the  law.  To  this  end,  the  rule  largely 
sets  the  same  eligibility  requirements  for 
the  two  tenant-based  programs.  For  both 
programs,  the  rule  allows  admission  of 
non  very  low-income  families  within 
the  statutory  categories  prescribed  by 
law  for  the  Section  8  voucher  program 
(such  as  a  family  previously  assisted  in 
public  housing),  and  also  within  the 
statutory  lower  income  limit  for 
admission  to  the  Section  8  non-voucher 
programs.  Thus  families  that  meet  the 
uniform  eligibility  requirements  under 
this  rule  are  within  the  statutory 
eligibility  limits  for  both  the  Swtion  8 
voucher  and  certificate  programs. 

For  the  certificate  program  only,  the 
rule  permits  admission  of  a  low-income 
family  that  lives  in  a  property  sold  by 
HUD  or  in  a  property  sold  at  foreclosure 


of  a  HUD-held  mortgage.  This  is  the 
only  difference  between  the  uniform 
eligibility  requirements  for  the  tenant- 
based  programs  under  this  rule. 

In  the  certificate  and  voucher 
programs,  the  law  establishes  the  outer 
boundaries  of  statutory  eligibility. 
However,  the  law  does  not  assure 
assistance  for  any  eligible  family.  Unlike 
entitlement  programs,  in  which 
assistance  is  provided  to  any  eligible 
person,  the  availability  of  Section  8 
certificate  or  voucher  assistance  is 
constrained  by  the  amount  of  funding 
appropriated  by  the  Congress,  and  by 
the  funding  available  to  the  HA  at 
which  a  family  applies.  Many  may 
apply,  but  the  HA  can  only  assist  the 
number  of  families  that  can  be 
supported  with  available  funding. 

In  this  context,  the  rule  defines 
uniform  eligibility  criteria  for  admission 
of  non  very  low-income  families.  The 
law  does  not  require  HUD  to  set 
eligibility  limits  at  the  boundaries  of 
statutory  program  eligibility.  Rather,  the 
law  specifically  recognizes  HUD’s 
authority  to  limit  admission  of  non  very 
low-income  families.  (See  42  U.S.C. 
1437nl 

HUD  agrees  with  comments  which 
note  that  the  list  of  specific  eligibility 
categories  (for  non  very  low-income 
admissions)  is  clumsy  and  confusing. 
However,  since  the  voucher  law  does 
not  permit  assistance  for  other  non  very 
low-income  families,  use  of  the 
statutory  voucher  categories  is  the  only 
way  to  define  a  uniform  standard  for 
admission  of  low-income  families  other 
than  very  low-income  families.  HUD 
may  not  totally  prohibit  admission  of 
low-income  families  other  than  very  low 
income  families.  (42  U.S.C.  1437n(c)]  In 
addition,  the  eligibility  definition  in  this 
rule  focuses  most  available  assistance 
on  very  low-income  families,  while 
permitting  assistance  for  other  low- 
income  families  affected  by  specific 
HUD  programs  and  activities. 

Under  this  rule,  a  Housing  Agency 
(HA)  can  only  admit  non  very  low- 
income  families  in  the  special  categories 
defined  in  the  rule.  Before  this  rule, 
low-income  families  were,  in  theory, 
broadly  eligible  for  admission  to  the 
certificate  program.  However,  admission 
of  such  families  was  sharply  restricted 
by  HUD. 

By  law,  only  15  percent  (5  percent 
before  a  1990  amendment)  of  Section  8 
and  public  housing  units  added 
nationally  since  federal  fiscal  year  1982 
can  be  leased  to  non  very  low-income 
families.  (U.S.H.  Act,  §  16,  42  U.S.C. 
1437n(b)(l)l  The  restrictions  on  leasing 
Section  8  units  to  non  very  low-income 
families  are  stated  in  a  cross-cutting 
regulation  for  the  various  Section  8 
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programs.  {24  CFR  §813.104  and 
§  813.105)  For  the  certificate  program, 
the  limit  is  applied  by  regulation  to 
families  admitted  to  the  certificate 
program  since  July  1984.  [§813.105{c)l 
In  practice,  almost  all  Section  8  tenant- 
based  units  are  covered  by  the 
regulatory  restriction.  In  general,  the  HA 
may  not  admit  a  non  very  low-income 
(but  statutorily  eligible)  family  unless 
HUD  has  given  the  HA  approval  to  grant 
an  “exception”. 

In  implementing  the  limit  on  non  very 
low-income  admissions,  exceptions 
were  routinely  permitted  by  HUD  for 
the  types  of  non  very  low-income 
admissions  allowed  under  this  rule.  In 
practice,  non  very  low-income 
occupancies  have  represented  less  than 
five  percent  of  the  Section  8  and  public 
housing  programs  as  a  whole,  or  of  the 
certificate  program  or  voucher  program 
separately.  Even  in  the  categories  for 
which  exceptions  have  been  granted  by 
HUD,  most  families  are  very  low-income 
at  admission  to  the  certificate  and 
voucher  programs. 

For  tenant-based  assistance,  this  rule 
now  lists  the  categories  of  non  very  low- 
income  families  that  may  be  admitted  to 
the  program.  For  this  reason,  HUD  has 
decided  to  delete  the  separate  regulatory 
limitations  (in  Part  813)  on  non  very 
low-income  occupancy  in  the  certificate 
programs,  and  to  delete  also  the 
accompanying  requirement  to  secure 
grant  of  a  HUD  “exception”  permitting 
admission  of  non  very  low-income 
families.  In  essence,  die  exception  cases 
are  now  built  into  the  definition  of 
income  eligibility  in  the  program  rule. 
Since  the  number  of  non  very  low- 
income  certificate  and  voucher 
admissions  in  these  special  categories  is 
limited  (in  relation  to  the  aggregate 
number  of  program  admissions), 
experience  indicates  such  admissions 
will  continue  to  be  well  below  15 
percent  of  certificate  and  voucher 
admissions,  and  will  not  jeopardize 
compliance  with  the  global  15  percent 
limitation  for  the  Section  8  and  public 
housing  programs  as  a  whole.  Deletion 
of  the  certificate  and  voucher 
procedures  for  restricting  and  tracking 
non  very  low-income  occupancy  will 
simplify  program  administration  by  HAs 
and  HUD,  but  will  not  substemtially 
affect  actual  levels  of  occupancy  in 
these  programs. 

Applicable  Income  Limit 
HUD  establishes  sets  of  income  limits 
for  each  area  of  the  coimtry.  The  HA 
determines  whether  a  family  is  income- 
eligible  by  comparing  the  family’s 
annual  income  (gross  income)  and  the 
HUD-established  very  low-income  limit 
or  low-income  limit  for  the  appropriate 


income  limit  area.  The  final  rule 
codifies  how  the  HA  determines  the 
applicable  income  limit  area  for  a  family 
admitted  to  the  tenant-based  assistance 
programs. 

In  the  public  housing  program,  and  in 
the  project-based  Section  8  assistance 
programs,  family  income  eligibility  at 
admission  to  the  program  is  governed  by 
the  income  limit  for  the  area  where  the 
project  is  located,  and  the  family  is 
initially  assisted.  In  the  tenant-based 
programs,  at  initial  issuance  of  a 
certificate  or  voucher  to  a  family,  the 
HA  does  not  know  where  the  family 
will  initially  rent  with  assistance  under 
the  proCTam. 

At  admission,  a  family  may  generally 
choose  to  rent  a  unit  anywhere  in  the 
HA  jurisdiction,  and  (if  qualified  for 
initial  portability)  may  elect  to  rent  a 
unit  outside  the  HA  jurisdiction  under 
portability  procedures.  For  some  HAs, 
such  as  an  HA  with  Statewide 
jurisdiction,  the  HA  jurisdiction  may 
include  more  than  one  income  limit 
area.  If  the  family  moves  to  a  different 
HA  jurisdiction  under  portability,  the 
receiving  HA  may  be  in  a  different 
income  limit  area  (or  areas)  than  the  HA 
that  admitted  the  family.  The  HA  needs 
to  know  what  income  limit  applies,  both 
when  the  HA  initially  issues  the  family 
a  certificate  or  voucher,  and  also  when 
the  HA  initially  executes  a  HAP  contract 
for  the  family. 

The  rule  provides  that  in  determining 
the  applicable  income  limit  for  issuance 
of  a  certificate  or  voucher  upon 
selection  for  the  program,  the  HA  uses 
the  highest  income  limit  (for  the  family 
unit  size)  of  all  the  income  limit  areas 
in  the  HA  jurisdiction.  However,  the 
family  may  only  use  the  certificate  or 
voucher  to  rent  a  unit  in  an  area  where 
the  family  is  income  eligible  at 
admission  to  the  program  (that  is,  when 
the  HA  executes  a  HAP  contract  for  the 
unit  selected  by  the  family).  The 
applicable  income  limit  for  admission  to 
the  program  is  the  income  limit  for  the 
area  where  the  family  is  initially 
assisted.  [§  982.201(b)(2)]  For  admission 
as  a  very  low-inco^  family,  the  family 
income  must  be  witnin  the  very  low- 
income  limit  for  the  area.  For  admission 
as  a  low-income  family  (which  meets 
criteria  for  admission  of  a  non  very  low- 
income  family),  the  family  income  must 
be  within  the  low-income  limit  for  the 
area. 

Continuously  Assisted  Family 

The  rule  provides  that  the  HA  may 
assist  a  low-income  family  that  is 
continuously  assisted  under  the  1937 
Housing  Act.  [§  982.20 l(b)(l)(ii)(A)]  The 
rule  lists  the  1937  Housing  Act 
programs.  (“1937  Housing  Act  program” 


defined  at  §  982.3]  The  1937  Act 
programs  include  the  public  housing 
program  and  all  of  the  Section  8  project 
and  tenant-based  programs  (as  well  as 
the  old  Section  23  leased  housing  and 
Section  23  housing  assistance  payments 
programs). 

I^blic  comments  express  concern 
about  the  process  for  determining  if 
families  are  “continuously  assisted” 
under  the  1937  Housing  Act.  Families 
do  not  know  if  they  have  been 
continuously  assisted  under  a  1937  Act 
program.  The  HA  would  have  to 
conduct  investigations  to  determine  if 
families  qualify  as  continuously 
assisted.  Comments  ask  for  guidance  on 
how  to  get  this  information. 

If  a  family  is  currently  assisted  in  a 
1937  Act  program  of  the  same  HA  at 
which  it  is  applying  for  assistance  under 
the  certificate  or  voucher  program,  the 
HA  should  usually  have  no  difficulty 
getting  this  information.  If  the  family 
was  receiving  assistance  under  one  of 
the  1937  Housing  Act  programs  finm 
another  HA  or  a  private  S^tion  8 
owner,  the  family  must  generally 
provide  the  information  to  the  HA.  The 
HA  may  verify  the  information  by 
inquiry  to  the  HA  or  owner. 

The  rule  provides  that  an  applicant  is 
considered  to  be  continuously  assisted 
under  the  1937  Housing  Act  if  the 
family  is  already  receiving  assistance 
under  any  1937  Housing  Act  program 
when  the  family  is  admitted  to  the 
certificate  or  voucher  program. 

[§  982.201(d)(1)]  The  Department 
recognizes  that  in  a  variety  of 
circumstances  there  may  be  a  brief 
interruption  in  the  transition  fi-om 
another  1937  Act  program  to  assistance 
under  the  1937  Act  tenant-based 
programs.  For  example,  tenant-based 
assistance  may  be  provided  for 
continued  assistance  to  residents  of  a 
Section  8  project  after  the  HAP  contract 
expires  or  is  terminated  for  owner 
breach,  and  there  may  be  a  short  delay 
in  arranging  for  continued  assistance  for 
project-residents. 

This  rule  allows  the  HA  flexibility  to 
deal  with  brief  breaks  that  do  not 
interrupt  the  essential  continuity  of 
1937  Act  assistance  to  the  family.  The 
rule  provides,  as  proposed,  that  an  HA 
must  establish  policies  concerning 
whether  and  to  what  extent  a  brief 
interruption  between  assistance  under  a 
1937  Act  program  and  admission  to  the 
HA’s  tenant-^sed  program  will  be 
considered  to  break  continuity  of 
assistance.  [§  982.201(d)(2)]  Comments 
approve  this  approach. 

Limit  on  Assistance  for  Aliens 

Comments  suggest  that  proof  of  . 
citizenship  should  be  an  eligibility 
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requirement,  and  that  foreign  students 
should  be  ineligible  for  the  program. 

Section  214  of  the  Housing  and 
Community  Development  Act  of  1980 
(42  U.S.C.  1436a)  prohibits  Section  8 
assistance  for  persons  other  than  United 
States  citizens  or  eligible  aliens.  Section 
214  will  be  implemented  in  a  separate 
rule. 

Definition  of  a  Family 

In  the  Section  8  and  public  housing 
programs,  the  statutory  term  “family” 
refers  to  a  group  or  single  person  that 
can  be  assisted  under  ^e  program.  A 
1992  law  redefined  the  term  “family”. 
[42  U.S.C  1437a(b){3),  as  amended  by 
the  Housing  and  Community 
Development  Act  of  1992,  section  621; 
106  Stat.  3812]  The  February  24, 1993 
proposed  rule  contained  a  new  “family” 
definition  based  on  the  1992  law.  HUD 
did  not  propose  to  amend  the  general 
Section  8  definition  of  “family”  and 
other  related  terms  in  24  CFR  812.2.  The 
statutory  family  definition  was  amended 
again,  on  April  11, 1994.  [42  U.S.C 
1437a(b)(3)(B),  amended  by  Section  301 
of  Public  Law  103-233, 108  Stat.  342, 
369] 

Public  comments  raise  important 
questions  about  the  new  definition  of 
the  term  “family”  under  the  1992  law 
and  proposed  rule.  The  Section  8  and 
public  housing  programs  are  covered  by 
the  same  statutory  “family”  definition 
in  the  U.S.  Housing  Act  of  1937.  Since 
there  should  be  substantially  uniform 
regulatory  treatment  of  family  eligibility 
in  these  programs,  the  Department  is 
deferring  implementation  of  any 
substantive  changes  because  of  the 
family  redefinition  under  the  1992  law. 

The  1992  law  provided  that  the  term 
“families”  “means  families  with 
children”.  [106  Stat.  3812]  Many  public 
comments  echo  HUD’s  concern  in  the 
proposed  rule,  that  this  new  statutory 
definition  might  not  permit  admission 
of  a  multi-person  family  without 
children,  such  as  a  married  couple 
without  children  or  two  adults.  In  1994, 
the  law  was  amended  to  provide  that 
“the  term  ‘families’  includes  families 
with  children”. 

This  final  rule  does  not  give  a  new 
family  definition.  However,  the  rule 
restates  how  the  family  concept  is  used 
in  determining  program  eligibility.  The 
rule  states  that  a  “family”  may  receive 
assistance  tmder  the  certificate  or 
voucher  programs.  [§  982.201(a)]  The 
“family”  may  be  either  a  single  person 
or  a  group  of  persons.  [§  982.201(c)(1)] 
In  accordance  with  the  1994 
amendment,  the  rule  is  revised  to 
provide  that  the  group  of  persons 
constituting  a  family  “includes  a  family 
with  a  child  or  children”. 


[§  982.201(c)(2)]  This  provision  allows 
admission  of  a  family  with  children,  but 
does  not  preclude  the  admission  of  a 
multi-person  family  without  children. 

Over  time,  successive  amendments  of 
the  U.S.H.  Act  “family”  definition  have 
widened  the  qualification  of  single 
individuals  for  assistance  under  the 
program.  Originally,  the  term  covered 
only  aged,  displaced  or  disabled  single 
persons.  Currently,  any  single  person 
may  qualify  as  a  “family”.  Although  the 
rule  does  not  include  a  new  family 
definition,  the  rule  specifies  that  a 
single  person  family  may  be  an  elderly 
person,  a  disabled  person,  a  displaced 
person  or  “any  other  single  person”. 
[§982.201(c)(4)(iv)] 

Through  successive  statutory 
amendments,  the  1937  Housing  Act 
specified  when  a  single  person  qualifies 
as  a  family,  but  did  not  contain  a 
comprehensive  definition  stating  when 
a  group  of  persons  (other  than  an  elderly 
family  or  disabled  family)  qualifies  as  a 
family.  HUD  does  not  impose  a  national 
definition  of  a  multi-person  family,  but 
has  substantially  left  this  term  to  local 
definition  by  individual  HAs  for 
application  to  their  programs. 

The  rule  confirms  that  “family” 
includes  an  elderly  or  disabled  person 
or  persons  residing  with  a  live-in  aide 
who  provides  necessary  supportive 
services.  In  accordance  with  historical 
practice  and  understanding,  the  rule 
provides  that  the  HA  determines  if  any 
other  group  of  persons  qualifies  as  a 
family.  [§  982.201(c)(3)] 

A  1993  rule  removed  restrictions  on 
assistance  for  singles  who  are  not 
elderly,  disabled  or  displaced.  [58  FR 
39658,  July  26, 1993]  HAs  now  have 
broad  authority  to  house  other  single 
persons,  but  must  house  the  elderly, 
disabled  or  displaced  ahead  of  other 
singles. 

Near-elderly 

In  accordance  with  the  1992  law,  the 
family  definition  in  the  proposed  rule 
contains  several  provisions  on 
assistance  to  a  “near-elderly”  person — 
defined  as  a  person  firom  50  to  61  years 
old.  The  proposed  rule  provides  that  a 
statutory  “family”  (the  entity  eligible  for 
program  assistance)  includes  a  family 
whose  head  or  spouse  is  near-elderly, 
and  also  provides  that  a  single  person 
family  includes  a  near-elderly  person. 
Comments  approve  assistance  for  the 
near-elderly.  The  comments  generally 
appear  to  assume  that  qualification  as 
near-elderly  makes  a  single  person 
eligible  for  assistance,  or  confers 
priority  over  younger  single  persons. 
Such  comment  indicates  confusion  as  to 
the  impact  of  the  near-elderly 
designation  on  program  eligibility. 


Since  any  single  person  may  now 
qualify  as  a  statutory  family,  the  near- 
elderly  designation  is  not  necessary  to 
confer  single  person  program  eligibility. 
Also,  near  elderly  singles  do  not  have  a 
statutory  priority  for  admission. 

This  rule  does  not  include  the 
proposed  near-elderly  definition  and 
provisions  on  family  eligibility  of  a 
near-elderly  person.  Under  the  1992 
law,  the  near-elderly  characterization 
chiefly  affects  use  of  Section  8  project- 
based  assistance  in  units  or  projects 
designated  for  the  elderly.  In  the  tenant- 
based  programs,  there  are  no  projects  or 
units  designated  for  Secticm  8  elderly 
occupancy.  Each  family  chooses  a  unit 
in  the  private  market. 

Temporary  Absence  of  Foster  Child 
Comments  asked  HUD  to  clarify  a  rule 
which  states  that  the  temporary  absence 
of  a  child  from  the  home  due  to 
placement  in  foster  care  may  not  be 
considered  in  determining  what 
constitutes  a  family.  A  1990  law 
provides  that:  The  temporary  absence  of 
a  child  from  the  home  due  to  placement 
in  foster  child  care  shall  not  be 
considered  in  considering  family 
composition  and  family  size.  [1990 
NAHA,  section  574,  amending  42  U.S.C. 
1437a(b)(3);  104  Stat.  4238] 

In  determining  family  composition, 
the  temporarily  absent  child  is 
considered  to  be  part  of  the  assisted 
household.  For  example,  a  single 
woman  with  two  children  who  are 
currently  and  temporarily  living  in 
foster  care  homes,  is  considered  as  a 
family  of  three  people,  one  adult  and 
two  children,  instead  of  a  single  person 
family.  The  statutory  provision  is 
intended  to  promote  family  re¬ 
unification  by  permitting  the  family  to 
rent  a  subsidize  unit  that  will  be  big 
enough  for  the  whole  family  when  the 
absent  child  returns  from  foster  care.  To 
clarify  this  concept,  the  rule  provides 
that:  A  child  who  is  temporarily  away 
from  the  home  because  of  placement  in 
foster  care  is  considered  a  member  of 
the  family.  [§  982.201(c)(5)] 

The  statutory  and  regulatory 
provisions  only  p»ertain  to  the  foster 
child’s  “temporary”  absence  from  the 
home,  but  are  not  intended  to  artificialfy 
enlarge  the  space  available  for  other 
family  meml^rs. 

Remaining  Family  Member 
Comments  a^  HUD  to  clarify  a 
proposed  provision  stating  that  the 
“remaining”  members  of  an  assisted 
family  qualify  as  a  “family”.  Since  the 
beginning  of  the  Section  8  program,  the 
law  has  provided  that  a  “family” 
includes  a  “remaining”  member  of  the 
tenant  family.  [Definition  now  at  42 
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U.S.C.  1437a(b)(3)(A)l  Under  the 
existing  re^latory  definition  of  a 
“family”,  the  term  “family”  includes 
the  “remaining  member  of  a  tenant 
family”  (at  §  812.2,  not  amended  by  this 
rule). 

If  composition  of  an  assisted  family 
changes  by  death  or  departure  of  family 
members  after  initial  admission  to  the 
program,  the  remaining  members  or 
individual  member  of  the  assisted 
family  are  a  statutory  "family”.  The 
definition  of  a  “family”  as  including  a 
“remaining”  family  member  merely 
confirms  that  the  HA  may  continiie 
assistance  on  behalf  of  a  remaining 
family  member  after  departure  of  other 
members  of  the  original  assisted  family. 
The  “remaining”  femily  member 
concept  does  not  affect  original 
eligibility  or  admission  to  the  program — 
whether  of  a  single  individual  or  of  a 
multi-person  family. 

Since  this  rule  only  covers  HA 
admission  processes  (Part  982,  Suhpart 
E),  the  rule  deletes  the  proposed 
provision  on  remaining  family 
members.  The  final  stage  of  this 
rulmnaking  will  clarify  that  remaining 
family  members  constitute  a  family. 

Disability 

The  family  definition  in  the  1992  law 
includes  a  new  definition  of  “person 
with  disabilities”  (essentially  combining 
defining  elements  of  three  separate 
disability  definitions  under  prior  law). 
[106  Stat.  3812,  amending  42  U.S.C. 
1437a(b)(3)(E)]  The  law  provides  that 
“person  with  disabilities”  may  not 
exclude  persons  with  the  disease  of 
acquired  immunodeficiency  syndrome 
(AEDS),  or  conditions  resulting  from  the 
ADDS  syndrome.  The  proposed  rule 
would  incorporate  the  new  AIDS-related 
elements  in  the  definition  of  “person 
with  disabilities”. 

Comments  ask  HUD  to  clarify  whether 
the  disability  definition  includes  a 
person  who  is  HIV  positive,  but  who 
does  not  exhibit  symptoms  or 
conditions  associated  with  AIDS. 
Comments  ask  why  persons  with 
terminal  illnesses  other  than  AIDS  are 
not  included  in  the  definition,  and 
suggest  that  HUD  expand  the  definition 
of  the  term  disabled  person  to  include 
persons  in  recovery  programs  for 
substance  abuse  or  other  conditions. 

As  indicated  above,  substantive 
changes  in  the  “family”  definition 
under  the  1992  law  will  be 
implemented  by  HUD  in  a  separate 
rulemaking  for  the  whole  universe  of 
covered  Section  8  and  public  housing 
programs.  This  rule  does  not  include 
special  provisions  on  eligibility  of 
individuals  with  AIDS  and  related 
conditions.  To  qualify  for  assistance  as 


a  disabled  p>erson,  a  single  person  must 
meet  the  general  disability  standards 
carried  forward  from  the  prior  law  (and 
consolidated  under  the  term  “disabled 
person”).  In  addition,  since  the  law  and 
rule  now  permit  assistance  to  any  single 
person  (not  only  the  aged,  disabled  or 
displaced),  disabled  or  non-disabled 
single  persons  are  broadly  eligible  for 
Section  8  assistance. 

The  definition  of  “disabled  person” 
includes  a  person  with  a  disability  as 
defined  in  section  223  of  the  Social 
Security  Act.  [Definition  of  “disabled 
person”  in  §  982.3;  42  U.S.C 
1437a(b)(3)(E)(i)l  Conunents  state  that 
the  HUD  rule  should  use  the  disabled 
definition  in  the  Americans  vrith 
Disabilities  Act  instead  of  the  definition 
of  disabled  under  section  223  of  the 
Social  Security  Act.  Since  the  disability 
definition  in  the  1937  Housing  Act 
explicitly  incorporates  the  disability 
definition  in  the  Social  Security  Act, 
HUD  has  not  followed  this 
recommendation. 

Live-in  Aide 

The  rule  defines  the  term  "live-in 
aide”.  [§  982.3]  A  live-in  aide  resides 
with  the  assisted  family  to  care  for  a 
family  member  who  is  disabled  or 
elderly.  Section  8  family  income  does 
not  include  income  of  the  live-in  aide 
(either  for  determination  of  family 
eligibility  at  admission  to  the  program, 
or  for  determination  of  the  family  share 
at  admission  and  reexamination).  If  the 
Section  8  participant  leaves  the  unit,  the 
live-in  aide  is  not  considered  a 
“remaining”  family  member  or  program 
participant,  and  does  not  receive  any 
assistance  for  continued  occupancy  of 
the  unit. 

The  definition  of  live-in  aide  in  this 
rule  substantially  tracks  the  definition 
in  other  cross-cutting  Section  8  rules 
that  apply  to  the  certificate  and  voucher 
programs.  [24  CFR  Parts  812  and  813] 
The  1992  law  also  authorizes  the  use  of 
a  live-in  aide  for  a  near-elderly  person. 
This  change  will  be  implement^  in  the 
future  rulemaking  for  programs  affected 
by  the  1992  family  amendments. 

The  final  rule  deletes  a  proposed 
change  of  the  live-in  aide  definition  (not 
included  in  the  |>arallel  language  of 
other  Section  8  rules)  to  provide  that  a 
live-in  aide  may  not  be  related  by  blood, 
marriage  or  operation  of  law  to  the 
persons  receiving  Section  8  assistance 
for  occupancy  of  the  unit.  Comments 
objected  to  this  proposal,  stating  that 
HUD  should  encourage  a  family  relative 
to  act  as  a  live-in  aide. 


Single  Persons:  Preference  for 
Admission  of  Eldeiiy  or  Disabled 

By  law,  a  single  person  who  is  elderly 
(over  62),  disabled  or  displaced  must  be 
admitted  before  other  single  person 
families.  (42  U.S.C.  1437a(b)(3)(A)]  This 
singles  preference  is  implemented  in  the 
existing  HUD  rule  on  admission  of 
single  persons  in  the  Section  8 
programs.  [§812.3,  as  amended  at  58 
Federal  Register  39658-59, 7/26/93] 

In  HUD’s  existing  rules,  the  statutory 
preference  for  a  disabled  or  elderly 
single  person  is  broadened  to  provide  a 
preference  for  an  “elderly  family”  or 
displaced  person  over  other  sin^e 
persons.  [§  812.3(e)]  An  "elderly  family” 
includes  both  a  single  person  family 
consisting  of  a  person  who  is  disabled 
or  over  62,  and  a  multi-person  family 
whose  head  or  spouse  is  disabled  or 
over  62.  [Definition  of  “elderly  family” 
in  §812.2] 

The  proposed  rule  merely  states  the 
bare  statutory  preference  for  an  elderly, 
disabled  or  displaced  single  person  over 
other  single  persons,  without  stating  the 
preference  for  an  “elderly”  multi-person 
family.  [Proposed  §  982.201 (a)(2)(ii)]  In 
this  rule,  the  statement  of  the  preference 
has  been  conformed  to  the  existing  rule 
that  gives  preference  to  any  family  with 
an  elderly  or  disabled  head  spouse, 
not  limited  to  a  preference  for  elderly  or 
disabled  single  person  families. 

The  rule  provides  that:  In  selecting 
applicants,  the  HA  must  give  preference 
to: 

(1)  A  family  (with  or  without  federal 
preference): 

(1)  Whose  single  member  is  a 
displaced  person  or, 

(ii)  Whose  head  or  spouse  or  single 
member  is  an  elderly  person  or  a 
disabled  person,  over 

(2)  A  single  person  (with  or  without 
federal  preference)  who  is  not  elderly, 
disabled  or  displaced.  (§  982.207(d)] 

Comments  note  that  the  proposed  rule 
does  not  explain  how  the  statutory 
singles  preference  (for  sii^e  persons 
who  are  elderly,  disabled  or  displaced) 
relates  to  the  statutory  federal 
preferences  (for  single  or  multi-person 
families  that  are  displaced,  rent- 
burdened  or  live  in  substandard 
housing).  Comments  recommend  that 
the  rule  should  specify  that  the 
preference  for  singles  applies  between 
applicants  with  the  same  federal 
preference  status  (i.e.,  applicants  with 
or  without  a  federal  preference).  As 
HUD  understands  this  proposal,  the 
singles  preference  would  require  the 
admission  of  a  federal  preference  single 
who  is  elderly,  disabled  or  displaced 
before  a  federal  preference  single  who  is 
not  elderiy,  disabled  or  displaced. 
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The  statutes  do  not  state  the  relation 
between  the  two  types  of  statutory 
preference,  nor  prescribe  which  type  of 
preference  takes  precedence.  HUD  has 
decided  to  provide  that  the  federal 
statutory  preference  for  elderly,  disabled 
or  displaced  singles  will  take 
precedence  over  the  so-called  “federal 
preferences”.  Under  this  rule,  the 
singles  preference  is  not  limited — as 
propos^  by  the  comment — to 
applicants  with  the  same  federal 
preference  status.  The  rule  is  revised  to 
provide  that  the  singles  preference 
applies  to  a  family  “with  or  without  a 
f^eral  preference”  over  a  single  person 
with  or  without  a  federal  preference. 

The  rule  requires  admission  of  a  single 
individual  who  is  elderly,  disabled  or 
displaced,  but  does  not  qualify  for 
federal  preference,  before  a  single 
individual  who  qualifies  for  federal 
preference,  but  is  not  elderly,  disabled 
or  displaced.  (§  982.207(d)l 
Comments  state  that  HAs  should  not 
be  required  to  accept  applications  from 
non-elderly  applicants,  when  these 
applicants  will  never  be  reached  on  the 
waiting  list  because  of  the  preference  for 
elderly  or  disabled  persons. 

The  rule  does  not  require  the 
admission  of  “other”  single  persons, 
who  are  not  entitled  to  the  statutory 
singles  preference.  The  rule  also  permits 
the  HA  to  adopt  a  policy  on  opening  or 
closing  the  waiting  list  to  applications 
from  such  other  singles.  The  HA  may 
adopt  local  policy  on  who  may  apply  for 
assistance  when  the  waiting  list  is  open. 
(§  982.206(a)(3)  and  §  982.206(b)(1)]  If 
singles  with  statutory  preference  will 
absorb  available  program  openings,  the 
HA  may  elect  to  stop  accepting  new 
applications  from  other  single  persons. 

Verifying  Eligibility 

The  proposed  rule  requires  that  an 
HA  must  verify  family  eligibility  during 
the  90  day  period  before  the  family 
initially  receives  assistance  under  the 
program.  Comments  note  that  HAs  will 
have  difficulty  in  satisfying  this 
requirement.  The  Department  is  also 
asked  to  clarify  whether  “initially 
receiving  assistance”  means  the  date  a 
certificate  or  voucher  is  issued  or  the 
effective  date  of  the  HAP  contract. 

After  considering  comments,  HUD  has 
decided  to  require  that  the  HA  obtain 
information  verifying  family  eligibility 
no  more  than  60  days  before  the  HA 
initially  issues  a  certificate  or  voucher 
to  an  applicant  family.  [§  982.201(e)] 
This  timing  of  the  verification  process 
will  eliminate  scheduling  problems  that 
might  be  caused  if  the  time  for 
eligibility  verification  is  linked  to  the 
commencement  of  assistance  (effective 
date  of  the  HAP  contract). 


Comments  state  that  the  requirement 
to  verify  eligibility  90  days  before 
commencement  of  assistance  is 
inconsistent  with  handbook  guidance 
providing  that  verifications  are  valid  for 
120  days  fi-om  receipt  by  the  HA.  The 
120  day  validity  period  is  and  will 
remain  applicable  for  annual 
reexaminations  and  interim 
redetermination  of  family  income  and 
composition  after  admission  to  the 
program.  The  program  handbook  will 
give  additional  guidance  on  how  to 
administer  the  initial  income  eligibility 
verification  deadline  in  this  rule. 

The  proposed  rule  provides  that  the 
HA  must  make  a  preliminary  eligibility 
determination  before  placing  a  family’s 
name  on  the  waiting  list.  Comments 
criticize  HUD  for  trying  to  micro¬ 
manage  the  admission  process.  An  HA 
should  have  discretion  whether  to  make 
an  eligibility  determination  before  a 
family  is  added  to  the  waiting  list. 

Family  circumstances  change.  A  family 
that  is  ineligible  at  the  time  of. 
application  may  become  eligible  before 
its  name  is  reached  on  the  waiting  list. 
Comments  also  ask  HUD  to  clarify  that 
the  HA  is  not  required  to  verify  family 
eligibility  before  adding  a  family’s  name 
to  the  waiting  list. 

An  HA  must  determine  and  verify 
eligibility  before  a  family  is  admitted. 
However,  HUD  agrees  that  HAs  need 
flexibility  to  design  an  admission 
process  and  timing  that  fits  the  need  of 
the  local  program.  For  most  HAs,  there 
are  many  qualified  applicants  and  a 
long  wait  for  entrance  to  the  program. 
Families  may  move  away  or  lose 
interest.  Eligibility  information  must  be 
current  when  the  family  is  finally 
selected  for  admission  to  a  program.  The 
HA  needs  to  balance  administrative  cost 
and  problems  against  the  need  for  an 
adequate  pool  of  families  for  orderly 
admission  to  available  program 
openings. 

Various  program  requirements  apply 
to  the  HA  “waiting  list”,  including  the 
federal  preference  scheme,  and 
provisions  governing  the  relation  of  the 
Section  8  waiting  list  to  waiting  lists  for 
other  assisted  housing  programs.  The 
proposed  rule  provides  that  the  HA 
must  make  a  preliminary  eligibility 
determination  before  a  family  is  placed 
on  the  Section  8  waiting  list.  This 
provision  was  intended  to  specify  that 
the  universe  to  which  “waiting  list” 
requirements  apply  is  the  universe  of 
families  for  which  the  HA  has  made  a 
preliminary  determination  of  eligibility 
(which  need  not  be  verified  at  that 
time).  The  proposed  requirement  was 
not  intend^  to  accelerate  the  HA’s 
preliminary  eligibility  determination,  or 
to  require  the  HA  to  verify  family 


eligibility  before  adding  the  family  to 
the  waiting  list. 

In  the  rule,  HUD  does  not  require  a 
preliminary  eligibility  determination 
before  the  HA  puts  the  family  on  the 
waiting  list. 

Selecting  Families 

Family  Size — Effect  on  Selection 

In  the  tenant-based  programs,  HAs 
currently  apportion  available  program 
funding  resources  by  unit  size  (1 
bedroom,  2  bedroom  *  *  *).  The  HA 
selects  an  applicant  for  the  unit  size 
opening  for  which  the  family  qualifies 
imder  the  HA  occupancy  standards.  To 
match  available  program  resources  for 
each  bedroom  size  with  families  who 
qualify  for  a  particular  bedroom  size, 
waiting  lists  are  organized  by  bedroom 
size. 

In  the  certificate  program,  an  HA  is 
currently  required  to  use  program 
resources  in  accordance  with  a  HUD 
approved  xmit  size  distribution.  The 
target  unit  distribution  for  the  program 
is  stated  in  the  consolidated  ACC  for  the 
program.  Generally,  HUD  must  approve 
substantial  deviation  ftem  the 
distribution  allowed  under  the  ACC.  In 
the  voucher  program,  the  HA  has 
discretion  to  determine  the  bedroom 
distribution  of  the  program  units 
supported  with  available  program 
resources. 

In  both  programs,  families  are 
selected  by  bedroom  size  for  available 
program  openings  for  the  appropriate 
bedroom  sizes.  In  this  respect,  the 
current  selection  procedure  for  the 
tenant-based  programs  is  the  same  as 
the  selection  procedure  by  which  HAs 
and  owners  fill  vacant  units  in  project- 
based  assisted  housing  programs.  For 
example,  when  there  is  a  vacant  two 
bedroom  unit  in  an  assisted  project,  the 
HA  or  owner  selects  a  family  that  needs 
a  two  bedroom  unit.  In  the  project-based 
programs,  selection  is  inherently 
constrained  by  the  existing 
configuration  of  the  subsidized  unit, 
and  the  need  to  assure  an  appropriate 
match  between  the  size  of  the  project 
unit  and  the  housing  needs  of  the 
assisted  family. 

In  the  tenant-based  programs, 
however,  there  are  no  project  units.  The 
family  chooses  among  units  available 
for  rent  in  the  assisted  housing  market. 
Once  admitted  to  the  tenant-based 
program,  a  family  that  qualifies  for  any 
unit  size  can  search  for  a  suitable  sized 
unit  in  the  local  rental  market.  The  HA 
is  limited  by  the  total  program  funds 
available  under  the  consolidated  ACC. 
However,  there  is  no  inherent  need  to 
match  the  unit  size  needs  of  the  family 
with  any  particular  assisted  unit,  or 
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with  program  funds  apportioned  to 
support  rental  of  a  particular  size  unit. 

In  the  tenant-based  programs,  the  unit 
size  for  which  the  family  qualifies 
determines  the  maximum  subsidy  for 
the  family.  For  example,  in  the 
certificate  program  a  four  bedroom 
family  must  lease  a  unit  that  rents  under 
the  four  bedroom  fair  market  rent. 

Under  the  existing  program 
procedures,  the  distribution  of  available 
program  resources  by  unit  size  may 
result  in  different  waiting  periods  for 
the  different  unit  sizes.  For  example,  at 
a  particular  HA  the  wait  for  a  four 
bedroom  certificate  may  be  three  years, 
while  the  wait  for  a  two  bedroom 
certificate  is  only  one  year^  In  general, 
the  length  of  the  time  a  family  has  to 
wait  for  assistance  is  determined  by  the 
amount  of  funding  allocated  by  the  HA 
for  a  given  unit  size,  and  the  number  of 
waiting  list  families  wbo  qualify  for  that 
unit  size.  In  this  system,  federal  and 
other  locally  determined  preferences 
determine  the  order  of  admission  among 
waiting  list  families  who  qualify  for  a 
given  unit  size. 

In  this  rulemaking,  comments 
recommend  that  families  should  not  be 
selected  by  unit  size.  Families  should  be 
chosen  from  the  top  of  the  waiting  list 
without  regard  to  unit  size.  HUD  should 
not  allocate  funding  by  unit  size.  ' 

After  careful  consideration,  HUD  has 
decided  to  prohibit  HA  selection  of 
families  for  tenant-based  assistance  on 
the  basis  of  the  unit  size  needed  by  the 
family.  HAs  are  no  longer  permitted  to 
select  families  to  meet  a  pre-determined 
program  unit  size  distribution.  Instead, 
families  must  be  selected  by  the  HA 
without  regard  to  family  size,  or  to  the 
unit  size  for  which  a  family  qualifies 
under  the  HA  occupancy  polic:y.  When 
selected,  a  family  receives  the 
appropriate  subsidy  for  the  family  size. 
The  HA  selects  families  of  any  size  in 
order  from  the  waiting  list,  up  to  the 
limit  of  available  funding.  The  program 
unit  size  distribution  is  no  longer  the 
basis  for  selection,  but  the  re.su It  of 
selection. 

To  accomplish  this  important  change 
in  program  selection  procedures,  the 
rule  provides  that  “the  order  of 
admission  from  the  waiting  list  may  not 
be  based  on  family  size,  or  on  the  family 
unit  size  for  which  the  family  qualifies 
under  the  HA  occupancy  policy.” 
|§982.204(d)(l)l 

At  the  time  when  a  family  comes  to 
the  top  of  the  waiting  list,  the  HA  may 
or  may  not  immediately  have  enough 
funds  to  support  the  amount  of  subsidy 
required  for  the  family.  The  new  rule 
provides  that  if  the  HA  does  not  have 
sufficient  funds  to  subsidize  the  family 
unit  size  of  the  family  at  the  top  of  the 


waiting  list,  the  HA  may  not  skip  the 
top  waiting  list  family  in  order  to  admit 
an  applicant  family  with  a  smaller 
family  unit  size  (that  can  be 
immediately  supported  with  available 
funding).  l§982.204(d){2)l 
In  eliminating  selection  by  unit  size, 
the  rule  also  eliminates  HA 
administrative  problems  in  managing 
available  assistance  resources  to  meet  a 
pre-determined  unit  distribution. 
Moreover,  the  rule  has  also  eliminated 
the  need  and  authority  for  the  HA  to 
establish  priorities  for  families  requiring 
different  size  units. 

At  any  given  funding  level,  the  HA 
can  assist  more  families  with  a  smaller 
subsidy,  and  fewer  families  with  a  larger 
subsidy.  This  proposition  is  equally  true 
of  the  old  system  and  of  the  system 
established  under  this  rule.  However, 
under  the  prior  system,  the  choice  of  the 
pre-determined  program  unit 
distribution  is  also  a  choice  of  how 
many  families  will  be  assisted  in  the 
program.  Under  the  new  rule,  the 
number  of  assisted  families  is  the 
number  of  families  supported  by  the 
available  funding. 

HUD  has  developed  a  new  form  of 
consolidated  annual  contributions 
contract  (ACC)  for  the  certificate  and 
voucher  programs.  The  unified  contract 
covers  both  tenant-based  programs 
administered  by  an  HA,  and  eliminates 
the  HA’s  obligation  to  meet  a  pre¬ 
determined  program  unit  size  mix  in 
administration  of  the  certificate  program 
under  the  old  certificate  program  ACC 
form.  HUD  will  also  eliminate  the 
current  certificate  handbook  provision 
requiring  HUD  approval  of  unit  size 
redistributions  for  more  than  12  units. 

Prohibited  Admission  Criteria 

In  deciding  whether  to  admit  a  family, 
the  rule  does  not  permit  the  HA  to 
consider  certain  types  of  “family 
characteristics”  listed  in  the  rule. 
|§982.202(b){4)l 

Discrimination  Against  Family  With 
Children 

The  proposed  rule  provides  that  HA 
selection  of  families  may  not  be  based 
on  “whether  the  family  includes 
children  (family  status)”.  Comments 
state  that  presenc'e  or  absence  of 
children  may  be  key  to  determining  if  a 
family  is  eligible  for  assistance.  Contrary 
to  the  comment,  program  “eligibility”  is 
not  based  on  whether  there  are  children 
in  the  family. 

Comments  note  that  waiting  lists  are 
organized  by  unit  size,  and  that  the  unit 
size  for  which  a  family  qualifies  is 
determined  by  the  number  and 
relationship  of  family  members.  As 
discussed  above,  this  rule  eliminates 


waiting  list  selection  based  on  the  size 
of  the  unit  for  which  a  family  qualifies 
under  the  HA  occupancy  policy. 
l§982.204(d)l 

In  respon<;e  to  comments,  the  rule  is 
revised  to  clarify,  as  originally  intended, 
that  the  HA  is  prohibited  from  using 
selection  criteria  which  result  in 
“discrimination  because  a  family 
includes  children  (familial  status 
discrimination)”.  (§  982.202(h)(4)(i)(C)l 

Employment  or  Education 

The  proposed  rule  would  have 
prohibited  the  HA  from  basing  selection 
of  participants  on  the  “employment 
history  or  education”  of  family 
members. 

The  final  rule  removes  the  proposed 
prohibition  against  selection  based  on 
employment  history  of  family  members. 

In  addition,  the  rule  now  specifically 
permits  the  HA  to  give  a  preference 
among  Federal  preference  holders  for 
“working  families”.  l§982.210(b)(3)(iv)l 
For  admissions  not  subject  to  Federal 
preference,  the  HA  may  also  give 
preference  (“local  preference”)  to 
working  families. 

In  affording  a  preference  for  “working 
families,”  the  HA  is  subject  to  the 
statutory  and  regulatory  prohibitions 
against  discrimination  because  of  age  or 
disability.  To  provide  protection  against 
such  discrimination,  the  rule  provides 
that  an  applicant  family  must  be  given 
the  benefit  of  a  working  family 
preference  if  the  head  and  spouse,  or 
sole  member,  are  age  62  or  older  or  are 
receiving  social  security  disability, 
supplemental  security  income  disability 
benefits,  or  any  other  payments  based 
on  an  individual's  inability  to  work. 

Regulations  for  the  tenant-based 
programs  do  not  allow'  an  HA  to  adopt 
a  preference  for  admission  of  higher 
income  waiting  list  families  over 
families  of  lower  income. 

|§  982.202{b)(4)(ii)|  For  tenant-based 
programs,  this  restriction  is 
Departmental  policy,  but  is  not  required 
by  statute.  In  accordance  with  this 
policy,  the  rule  provides  that  when  an 
HA  elects  to  adopt  a  ranking  preference 
for  Federal  preference-qualified 
"working  families”,  the  HA  admission 
preference  “may  not  give  greater 
preference  to  an  applicant  based  on  the 
amou.nt  of  employrhent  income.” 
|§982.210(b)(3)(iv)l 
The  final  rule  does  not  include  the 
proposed  prohibition  of  .selection  based 
on  “education”  of  family  members.  An 
HA  bas  discretion  whether  or  not  to 
adopt  an  admission  policy  w'ith  a 
preference  for  this  purpose.  For 
selection  among  federal  preference 
holders,  the  rule  explicitly  provides  that 
an  HA  admission  policy  may  give 
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ranking  preference  for  graduates  of,  or 
active  participants  in  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
f§  982.210(b)(4)l  (However,  the  law  and 
regulation  prohibit  a  special  preference 
for  applicant  families  that  agree  to 
participate  in  the  HA’s  family  self- 
sufficiency  program.) 

Suitability  for  Tenancy 
The  rule  restates  the  old  rule 
requirement  that  the  owner,  not  the  HA. 
determines  whether  a  family  is  suitable 
for  tenancy.  Admission  to  the  program 
may  not  be  based  on  a  family’s 
suitability  for  tenancy.  [§  982.202(b)(1)] 
Comments  state  that  the  HA  determines 
suitability  for  tenancy  when  the  HA 
denies  assistance  because  of  drug  or 
violent  crime  by  family  members.  Since 
1990,  program  rules  allow  the  HA  to 
deny  assistance  if  family  members 
engage  in  drug  crimes  and  crimes  of 
violence.  The  rule  has  been  revised  to 
confirm  that  the  HA  may  deny 
assistance  to  an  applicant  (under 
existing  provisions  of  the  program  rule) 
because  of  drug-related  criminal  activity 
or  violent  criminal  activity  by  family 
members.  [§982.202(b)(l)] 

Special  Admission — Non  Waiting  List 

Sometimes  HUD  gives  an  HA  program 
funding  for  families  living  in  specified 
units,  for  example,  funding  for  families 
displaced  because  of  demolition  or 
disposition  of  a  public  housing  project. 
The  final  rule  provides  that:  “If  HUD 
awards  an  HA  program  funding  that  is 
targeted  for  families  living  in  specified 
units: 

(1)  The  HA  must  use  the  assistance  for 
the  families  living  in  these  units. 

(2)  The  HA  may  admit  a  family  that 
is  not  on  the  HA  waiting  list,  or  without 
considering  the  family’s  waiting  list 
position.  The  HA  must  maintain  records 
showing  that  the  family  was  admitted 
with  HUD-targeted  assistance.’’ 

(§  982.203(a)] 

The  rule  also  lists  examples  of  types 
of  cases  in  which  HUD  may  give  the  HA 
program  funding  for  a  family  living  in 
a  specified  unit.  [§  982.203(b)]  In 
general,  these  are  cases  where  HUD 
provides  certificate  or  voucher  funding 
for  continued  assistance  to  low  income 
residents  of  projects  in  various  HUD 
programs.  'The  funding  is  granted  to  an 
HA  by  HUD  to  provide  assistance  for 
families  who  would  be  displaced  horn 
a  project  by  the  termination  of 
assistance  or  some  other  event.  The  HA 
must  use  the  funding  for  that  purpose. 
'The  HA  is  not  free  to  “select”  other 
families. 

In  the  proposed  rule,  a  non- waiting 
list  admission  is  called  a  “special  family 


selection".  In  the  final  rule,  HUD  now 
uses  the  term  “special  admission"  to 
more  accurately  reflect  the  nature  of 
these  cases — ^which  do  not  involve  an 
authentic  HA  selection  between  eligible 
applicants.  In  the  rule  a  “special 
admission”  is  defined  as:  “Admission  of 
an  applicant  that  is  not  on  the  HA 
waiting  list,  or  without  considering  the 
applicant’s  waiting  list  position.” 

[§982.3] 

The  proposed  rule  would  have 
allowed  special  admission  of:  (1) 
families  forced  to  vacate  housing 
because  of  rehabilitation  imder  the 
former  rental  rehabilitation  grant 
program;  (2)  families  living  in  Section  8 
Moderate  Rehabilitation  or  Project- 
based  Certificate  Projects  in  units  that 
are  too  big  or  too  small;  (3)  families 
living  in  such  projects  when  an 
assistance  contract  expires;  (4)  when 
HUD  gives  the  HA  funding  for 
settlement  of  litigation.  Under  the  terms 
of  the  final  rule,  special  admission  is 
limited  to  cases  when  HUD  provides  the 
HA  funding  for  families  living  in 
specified  units. 

Special  Admission:  Overcrowded  or 
Overhoused  Family  in  Federally- 
Assisted  Project 

Under  the  proposed  rule,  the  HA 
would  be  permitted  to  make  a  non¬ 
waiting  list  admission  of  a  family  that 
lives  in  a  project-based  assisted  unit  that 
is  too  large  or  too  small  for  the  family 
(if  there  is  no  vacant  unit  of  appropriate 
size  in  the  project  or  program).  This 
proposed  provision  would  have  applied 
to  families  living  in  project-based  units 
assisted  under  certain  HA-administered 
programs:  a  public  housing  unit,  a 
moderate  rehabilitation  unit,  or  a 
project-based  certificate  unit. 

Comments  recommend  that  HUD 
should  allow  non-waiting  list  admission 
of  a  family  living  in  an  inappropriate¬ 
sized  imit  assisted  under  the  Section  8 
new  construction  or  substantial 
rehabilitation  programs.  Comments  also 
ask  HUD  to  clarify  that  an  HA  has  the 
option  whether  to  use  the  authority  for 
non- waiting  list  admission  of  families  in 
units  that  are  too  big  or  too  small. 

HUD  has  decided  to  eliminate 
altogether  the  proposed  authority  for 
special  admission  of  families  who 
occupy  assisted  units  that  are  not 
suitable  for  the  actual  family  size. 
Instead,  the  HA  has  latitude  to  grant 
preference  for  such  families  in  the 
context  of  the  HA’s  general  scheme  for 
federal  preference  and  non-federal 
preference  admissions,  or  to  open  the 
waiting  list  for  such  families.  In 
administering  the  limit  on  non-federal 
preference  admissions,  the  HA  may 


choose  to  grant  a  local  preference  for 
these  families. 

Special  Admission:  Proposal  for 
Expansion 

Comments  ask  HUD  to  permit 
additional  categories  of  non- waiting  list 
admission.  Comments  suggest  that 
special  admission  should  be  allowed: 

— ^For  persons  who  are  terminally  ill. 

— For  moderate  rehabilitation  and 
project-based  certificate  program 
femilies  whose  health,  welfare  or 
safety  is  threatened,  or  families  who 
have  provided  drug  activity 
testimony. 

— For  families  that  need  to  move  closer 
to  medical  or  social  services. 

HUD  has  not  adopted  the 
recommendation  to  expand  the  list  of 
non-waiting  list  categories  (special 
admission).  Each  of  the  situations  noted 
in  the  public  comments  may  be  a 
legitimate  basis  for  preferential 
admission.  Within  the  scheme  of  federal 
preference  and  non-federal  preference 
admissions,  the  HA  can  employ 
admission  techniques  that  expedite 
assistance  for  waiting  list  families  with 
special  and  urgent  needs  described  in 
the  HA  administrative  plan.  The  HA 
may,  for  example,  open  a  closed  waiting 
list  to  such  families.  The  HA  may  adopt 
“ranking”  preferences  for  selection 
among  federal  preference  holders,  or 
“local”  preferences  for  a  local 
preference  admission.  Use  of  the  HA 
local  preference  quota  is  the  appropriate 
vehicle  for  rationing  available  local 
assistance  resources  among  eligible 
families  who  do  not  qualify  for  federal 
preference.  Non-waiting  list  treatment 
does  not  solve  or  avoid  the  burden  of 
local  choice  in  allocation  of  program 
resources. 

Special  Admission:  Funding  for  Specific 
Families;  Terminology 

The  rule  provides  that  if  HUD  awards 
the  HA  funding  that  is  targeted  for 
families  living  in  specified  units,  the 
HA  must  use  the  funding  for  the 
designated  purpose.  [§  982.203(a)] 

Comments  suggest  that  the  limit  on 
use  of  targeted  fonding  should  only 
restrict  the  HA’s  initial  use  of  the 
funding.  This  recommendation  is  not 
adopted.  The  HA  must  use  targeted 
funding  in  accordance  with  the 
conditions  imposed  when  the  funds  are 
awarded  to  and  accepted  by  an  HA. 
Sometimes  HUD  funding  may  be 
earmarked  for  specific  families,  even 
after  turnover.  In  most  cases,  special 
admission  funding  is  only  restricted  on 
initial  use  for  a  particular  family.  On 
turnover,  such  fonding  becomes 
available  for  general  use  in  the  HA 
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tenant-based  program.  HUD  determines 
how  long  the  HA  is  bound  by  the 
requirement  to  use  special  funding  for 
the  purpose  awarded.  If  HUD  does  not 
require  continued  use  of  the  funding  for 
a  special  purpose,  the  funding  is 
released  ftom  special  use  requirements. 

Waiting  List 
Status  of  Applicant 

The  rule  provides  that  an  applicant 
does  not  have  any  right  or  entitlement 
to  be  listed  on  the  waiting  list,  to  any 
particular  position  on  the  waiting  list,  or 
to  admission  to  the  programs.  Further, 
the  rule  states  that  this  provision  does 
not  affect  or  prejudice  any  applicant 
right,  independent  of  the  certificate  and 
voucher  regulations,  to  bring  a  judicial 
action  challenging  an  HA  violation  of  a 
constitutional  or  statutory  requirement. 
(§982.202(c)l 

Comments  ask  HUD  to  delete  this 
provision,  asserting  that  qualified 
applicants  have  a  right  to  be  listed  on 
and  selected  from  a  waiting  list  if 
funding  is  available.  Other  comments 
expressed  concern  that  this  rule  could 
be  construed  to  mean  that  an  HA  may 
be  sued  if  HUD  fails  to  take  action  to 
implement  a  statutory  provision. 

The  rule  language  at  issue 
substantially  restates  provisions  of  the 
current  rule.  [See  49  ^  12215, 12224, 
March  29, 1984]  The  language  makes 
clear  that  the  rule  is  not  intended  to 
create  any  right  or  entitlement  of 
individual  applicants  to  apply  for  or 
participate  in  the  programs. 

Metropolitan  Area  Admission 
Procedures 

Comments  recommend  that  HUD 
require  the  establishment  of  a 
metropolitan-wide  waiting  list  and 
nonprofit  clearinghouse  to  take  and 
process  tenant  applications  for  all 
subsidized  housing  programs  in  a 
metropolitan  area.  Comments  state  that 
this  type  of  process  is  needed  to  ensure 
equitable  treatment  of  applicants,  and  to 
maximize  fair  housing  opportunities. 

The  proposal  to  restructure 
metropolitan  area  admission  procedures 
would  affect  op>eration  of  all  HUD 
public  and  assisted  housing  programs. 

In  this  rulemaking,  HUD  will  not 
require  adoption  of  metropolitan-wide 
waiting  lists  for  all  subsidized  programs, 
or  the  use  of  non-profit  clearinghouses 
for  processing  applications. 

HUD  plans  to  develop  and  implement 
a  metropolitanwide  strategy  for  the 
delivery  of  HUD-assisted  housing 
programs.  Initially  HUD  expects  to 
develop  a  model  for  implementation  of 
a  pilot  program  in  up  to  three 
metropolitan  areas. 


Admission  to  Different  Subsidized 
Housing  Programs 

This  rule  gives  a  unified  statement  of 
provisions  on  the  relationship  between 
admission  to  the  Section  8  tenant-based 
programs,  and  provisions  on  admission 
to  other  subsidized  housing  programs. 
These  provisions  cover: 

— The  relation  between  the  Section  8 
tenant-based  certificate  and  voucher 
programs.  [§  982.205(a)] 

— ^The  relation  between  the  Section  8 
tenant-based  programs  and  other 
assisted  housing  programs.  (§982.205 
(b)  and  (c)] 

Single  Waiting  List  for  Tenant-Based 
Programs 

The  rule  provides  that  an  HA  which 
uses  residency  preferences  for  a  county 
or  municipality  in  the  HA  jurisdiction 
may  use  a  separate  waiting  list  for  the 
county  or  municipality.  [§  982.205(a)(1)] 
However,  an  HA  must  use  the  same 
waiting  list  for  admission  to  its  tenant- 
based  certificate  and  voucher  programs. 
[§  982.205<a)(2)]  The  HA  may  not  have 
separate  waiting  lists  for  its  certificate 
and  voucher  programs. 

Refusing  Tenant-Based  Assistance 

An  applicant  may  decline  an  offer  of 
admission  to  the  certificate  or  voucher 
program,  preferring  to  wait  for 
admission  to  the  other  tenant-based 
program.  However,  if  an  applicant 
refuses  oilers  of  admission  to  both  of  the 
tenant-based  programs,  the  HA  may 
remove  the  applicant  from  the  waiting 
list  for  tenant-based  assistance. 
[§982.205(c)(2)] 

Relation  to  Other  Subsidized  Housing 
Programs 

The  rule  provides  that  a  family  may 
apply  for,  receive  or  refuse  other 
housing  assistance  without  losing  the 
opportunity  for  listing  on  the  Section  8 
tenant-based  waiting  list.  For  this 
purpose,  “other  housing  assistance” 
means  a  federal.  State  or  local  housing 
subsidy,  as  determined  by  HUD, 
including  public  or  Indian  housing. 

[§  982.205(c)(l)l  Of  course,  the  family 
may  not  continue  to  receive  two  forms 
of  housing  subsidy  after  admission  to 
the  tenant-based  program. 

The  proposed  rule  provided  that  an 
HA  must  combine  the  waiting  list  for 
the  tenant-based  programs  with  the 
waiting  list  for  project-based  certificate 
assistance,  and  that  the  HA  may  merge 
its  tenant-based  waiting  list  with  the 
waiting  list  for  its  public  or  Indian 
housing  program,  or  Section  8  moderate 
rehabilitation  program.  Comments 
object  to  requiring  a  common  waiting 
list  for  tenant-based  subsidy  and  the 


project-based  certificate  program. 
Comments  note  that  many  families  on  a 
common  waiting  list  would  only  accept 
the  offer  of  a  tenant-based  subsidy,  and 
that  it  is  cumbersome  for  the  HA  to 
administer  a  waiting  list  covering 
tenant-based  and  project-based  units. 

HUD  concurs  that  the  decision 
whether  to  combine  the  tenant-based 
and  certificate  project-based  waiting 
lists  should  be  left  to  local  choice  by 
individual  HAs.  The  rule  removes  the 
proposed  requirement  to  use  the  same 
waiting  list  for  the  tenant-based 
programs  as  for  the  HA’s  project-based 
certificate  program. 

The  rule  provides  that  an  HA  may 
merge  the  waiting  list  for  tenant-based 
assistance  with  HA  waiting  lists  for 
admission  to  other  assisted  housing 
programs — including  project-based 
programs  administered  by  the  HA  (such 
as  the  project-based  certificate  program 
or  the  public  housing  program).  The 
decision  whether  to  merge  the  program 
waiting  lists  rests  in  the  discretion  of 
the  HA.  If  the  HA  elects  to  merge  the 
program  waiting  lists,  selection  from  the 
merged  waiting  list  is  subject  to  HUD 
regulations  and  requirements  for  each  of 
the  covered  programs.  (§982.205(b)(l)| 

Management  of  the  Waiting  List 

An  HA  must  give  public  notice  that 
the  waiting  list  is  open.  The  HA  may 
adopt  criteria  defining  who  can  apply, 
but  the  limitations  must  be  stated  in  the 
public  notice.  (§  982.206]  The  final  rule 
adds  a  new  provision  clarifying  that  the 
HA  may  not  arbitrarily  refuse 
applications  when  the  waiting  list  is 
open.  The  rule  now  provides  that  if  the 
waiting  list  is  open,  the  HA  must  accept 
applications  from  families  who  meet  the 
criteria  in  the  HA  notice  unless  there  is 
a  “good  cause”  for  not  accepting  the 
application,  such  as  a  denial  of 
assistance  for  one  of  the  grounds  listed 
in  the  regulation,  (§  982.206(b)(2)] 

Comments  ask  HUD  to  provide 
guidance  on  how  and  when  to  “purge” 
or  “update”  the  waiting  list.  They  state 
that  the  rule  should  not  allow  the  HA 
to  drop  families  who  fail  to  demonstrate 
continued  interest  in  assistance  under 
the  program.  Comments  state  that  the 
HA  should  have  a  rational  process  for 
updating  the  waiting  list.  They  state  that 
HAs  should  be  required  to  establish 
procedures  to  protect  applicants  from 
being  arbitrarily  dropped  from  the 
waiting  list. 

HUD  does  not  require  an  HA  to  purge 
its  waiting  list.  Usually,  an  HA  purges 
the  waiting  list  when  {he  list  becomes 
unmanageable,  or  the  HA  is  unable  to 
contact  families.  HUD  believes  that  the 
HA  should  retain  discretion  in 
management  of  the  waiting  list,  in 
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determining  when  names  should  be  applicant  a  fair  oppmiunity  for  response  in  the  residency  preference  area, 

dropped  from  the  list,  or  in  using  a  new  to  the  HA.  [§  982.204(c)(2)l  [§  982.2Q8(dJl  A  residency  preference 

or  updated  list  HUD  has  not  adopted  Comments  ask  HUD  to  require  all  HAs  may  not  be  based  on  how  long  the 

recommendations  to  add  new  to  accept  completed  applications  by  family  has  lived  in  or  worked  in  the  HA 


restrictions  on  HA  procedures  for 
determining  the  active  waiting  list. 

Individual  applicant  families  do  not 
have  a  right  to  be  placed  on  the  waiting 
list,  or  to  a  waiting  list  position. 

[§  982.202(c)l  The  HA  is  charged  with 
the  task  of  distributing  limited  available 
assistance  resources  among  eligible 
families.  To  this  end.  the  is 
legitimately  vested  with  broad 
discretion  to  develop  reasonable  local 
policies  for  managing  the  process  for 
admission  of  eligible  families.  The  HA 
policies  may  properly  reflect  local 
values  and  local  choices. 

The  HA  must  comply  with  HUD 
requirements,  includiiig  requirements 
for  eligibility  and  preference.  Within 
these  requirements.  HAs  have  wide 
latitude  to  develop  a  fair,  orderly  and 
economical  process  for  admission  of 
families.  Because  the  universe  of 
eligible  frunilies  is  generally  much  larger 
than  the  number  of  available  slots,  an 
HA  needs  to  achieve  a  balance  between 
the  need  to  maintain  a  pool  of  families 
for  admission  to  the  program  as 
openings  occur,  and  the  burden  and 
expense  entailed  to  su{>port  a  waiting 
list  that  is  disproportionate  to  available 
program  resources.  So  long  as  the  size 
of  the  HA  waiting  list  is  sufhcient  to  Bll 
available  (q>enings,  an  uocrease  in  the 
waiting  list  does  not  increase  the 
number  of  families  assisted.  Rather, 
enlargement  of  the  hst  absorbs  funds 
that  could  otherwise  be  used  for 
assistance  to  families — for  example,  by 
providing  additional  search  assistance 
to  selected  families. 

Under  this  rule,  HAs  may  decide 
when  and  how  to  purge  the  waiting  list. 
The  exercise  of  this  discretion  does  not 
affect  any  property  or  procedural  rights 
of  individual  applicants.  The  rule 
provides  that:  “The  HA  administrative 
plan  must  state  HA  policy  on  when 
applicant  names  may  be  removed  from 
the  waiting  list  For  example,  the  policy 
may  provide  that  the  HA  will  remove 
names  of  appUcants  who  do  not  respond 
to  HA  requests  for  information  or 
updates,  or  who  have  refused  offers  of 
tenant-based  assistance  under  both  the 
certificate  program  and  the  voucher 
proOTam.”  [§  982.204(cJ(l)l 

Tne  rule  emphasizes  that  the  HA’s 
system  for  purging  the  waiting  list  may 
not  prejudice  &e  rights  of  a  disabled 
applicant  The  HA  may  not  strike  the 
name  of  a  disabled  applicant  whose 
failure  to  respond  to  HA  requests  was 
caused  by  the  applicant's  disability.  The 
HA  must  provide  a  reasonable 
accommodation  that  allows  the  disabled 


mail.  The  Department  has  not  accepted 
this  recommendation.  HAs  use  many 
different  methods  of  taking  applications. 
The  Department  has  no  reasoh  to 
impose  a  particular  method  for  taking 
applications.  HAs  are  encouraged  to  use 
various  locally-determined  methods  of 
taking  applications,  including  home 
visits  to  applicants  who  are  unable  to 
reach  the  HA  office.  However,  HAs 
should  be  aware  of  their  obligation  to 
make  the  application  process  accessible 
to  applicants  with  a  full  range  of 
disabilities. 

Preference  in  Admission 

Residency  Preference 

As  in  the  past,  the  rule  provides  that 
an  HA  may  adopt  a  residency  preference 
for  admission  of  families  on  the  HA 
waiting  list.  (§982.2081  “Residency 
preference”  means  an  HA  preference  for 
admission  of  families  that  reside  in  a 
specified  area,  including  a  family  with 
a  member  who  works  or  has  been  hired 
to  work  in  the  area.  “Residency 
preference  area”  means  the  specified 
area  where  a  family  must  reside  to 
quahfy  for  a  residency  preference. 
[§982.208(a)l 

The  final  rule  also  clarihes  when  an 
HA  may  establish  a  residency 
preference  for  a  part  of  the  HA 
jurisdiction.  If  HUD  approves,  an  HA 
may  adopt  a  residency  preference  that 
establishes  a  county  or  municipality  as 
a  residency  preference  area.  However, 
an  HA  may  not  establish  a  residency 
preference  for  an  area  smaller  than  a 
county  or  municipality.  (§  982.208(c)l 
An  HA  may  elect  to  use  a  separate 
waiting  list  for  a  county  or  municipality. 
[§982.205{a)(l)l 

In  addition,  tte  hnal  rule  provides 
that  selection  for  admission  to  the 
program  may  not  be  based  on  where  a 
femily  lives  before  admission  to  the 
program.  As  an  exception  to  this 
prohibition,  the  rule  provides  that  an 
HA  may  target  assistance  for  famiUes 
who  live  in  public  housing  or  other 
federally  assisted  housing. 

[§  982.202(b)(2)] 

The  rule  provides  that  an  HA  may  use 
a  residency  preference  either  (1)  as  a 
“ranking  preference” — to  select  among 
federal  preference  holders,  or  (2)  as  a 
“local  preference” — to  select  amcmg 
families  that  do  not  hold  a  federal 
preference.  (§  982.208(f)}  Applicants 
with  family  members  who  work  or  who 
have  been  hired  to  work  in  the 
residency  preference  area  must  be 
treated  the  same  as  families  that  reside 


jurisdiction  or  the  r^idency  preference 
area.  (§  982.208(e)]  A  residency 
preference  must  be  approved  by  HUD. 
l§982.208(b)l 

Some  public  comments  approve  local 
residency  preferences.  Other  comments 
object  to  such  preferences. 

Comments  claim  that  HA  residency 
preferences  are  not  authorized  under  the 
preference  statute,  arguing  that  such 
preferences  do  not  further  any  other 
national  housing  objective.  HUD  does 
not  agree  with  this  comment.  Nothing  in 
the  preference  statute  precludes  use  of 
residency  preferences. 

In  admission  of  families  who  qualify 
for  the  federal  preference,  federal  law 
does  not  dictate  the  order  of  admission 
among  preference  holders.  An  HA  may 
adopt  a  residency'preference  for 
admission  of  federal  preference  holders 
who  jue  local  residents  before 
admission  of  federal  preference  holders 
who  are  not  local  residents. 

In  a  non-federal  pr^erence  admission, 
the  law  allows  broad  scope  for  HA 
adoption  of  local  preferences  to  meet 
“local  needs  and  priorities”.  The  local 
need  and  pricmty  may  accommodate  the 
desire  to  serve  local  residents  before 
families  who  do  not  reside  in  the 
community.  The  law  provides  that  the 
purposes  of  a  local  preference  “may 
include"  a  preference  adopted  to 
achieve  statutory  c^jectives  of  national 
housing  policy.  The  listing  of  preference 
purposes  in  the  law  is  not  an  exclusive 
enumeration  of  the  purposes  for  which 
the  HA  may  adopt  a  local  preference.  In 
addition,  the  adoption  of  a  local 
residency  preference  may  be  consistent 
with  the  objective  of  providing  housing 
to  local  residents  in  accordance  with  the 
broad  objectives  of  national  housing 
policy.  (§  982.209(a)I 

Comments  state  that  an  HA  should 
use  a  single  waiting  list  for  the  whole 
HA  jurisdiction.  Other  comments  state 
that  HUD  should  not  permit  an  HA  to 
establish  a  separate  waiting  list  for  an 
area  smaller  than  a  county.  Comments 
recommend  that  a  large-area  HA  should 
be  allowed  to  maintain  a  separate 
waiting  list  or  preference  for  residents  of 
a  “reasonable  subdivision”  or  region  of 
the  HA  jurisdiction. 

In  the  tenant-based  programs,  an  HA 
residency  preference  ^fects  entry  to  the 
housing  program,  and  availability  of  the 
HA’s  hoiising  siibady  resources  for 
applicant  femilies.  However,  the  use  of 
a  residency  preference  does  noi  affect 
geographic  mobility  of  families  once 
admitted  to  the  program.  During  the  first 
year  after  admission,  all  families  may 
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move  anywhere  in  the  HA  jurisdiction. 
After  the  first  year  in  the  program, 
families  may  move  anywhere  in  the 
State  or  metropolitan  area  under 
statutory  portability  procedures.  (For  a 
family  that  lives  in  the  HA’s  jurisdiction 
when  the  family  applies  for  assistance, 
the  right  of  portability  applies  as  soon 
as  the  family  is  admitted  to  the 
program.) 

Comments  state  that  local  residency 
preferences  must  comply  with  civil 
rights  requirements,  and  should  be 
approved  in  advance  by  HUD  Fair 
Housing  and  Equal  Opportunity. 
Comments  also  state  that  HUD  should 
not  approve  a  residency  preference  that 
would  have  a  “racially  exclusionary 
effect’’.  The  comments  also  allege  that 
HUD  routinely  approves  HA  residency 
preferences,  and  that  HUD  approval  is 
not  founded  on  an  adequate  fair  housing 
analysis. 

HUD  emphatically  agrees  that  HA 
admission  policies,  including  any 
residency  or  other  preference,  are 
subject  to  civil  rights  requirements.  HA 
selection  policies  are  included  in  the 
HA  administrative  plan  and  the  HA 
equal  opportunity  plan. 

As  in  tne  past,  any  residency 
preferences  must  be  submitted  for 
review  and  approval  by  HUD.  The 
Department  will  be  undertaking  a  full 
notice  and  comment  rulemaking  on 
standards  or  procedures  for  approval  of 
HA  residency  preferences. 

Federal  Preference:  General 

Under  federal  law,  a  housing 
authority  with  a  Section  8  certificate  or 
voucher  program  must  give  preference 
for  selection  of  families  that  are; 

(1)  Involuntarily  displaced. 

(2)  Homeless  or  living  in  substandard 
housing. 

(3)  Paying  more  than  50  percent  of 
income  for  rent. 

These  are  known  as  the  “federal 
preferences”. 

The  law  requires  federal  preference 
for  at  least  90  percent  of  the  families 
who  initially  receive  tenant-based 
assistance  in  a  one-year  period.  For  the 
other  10  percent  of  admissions,  the  HA 
is  not  required  to  award  a  federal 
preference. 

The  new  rule  establishes  the  same 
federal  preference  requirements  and 
non-federal  preference  admission  limit 
for  the  tenant-based  certificate  and 
voucher  programs.  The  rule  provides 
that  at  least  90  percent  of  total  waiting 
'  list  admissions  to  the  Section  8  tenant- 
based  programs  in  each  successive  one- 
year  period  must  be  families  that  qualify 
for  federal  preference  (if  federal 
preference  holders  are  available  on  the 
waiting  list).  However,  up  to  ten  percent 


of  such  admissions  during  the  year 
period  may  be  families  that  do  not 
qualify  for  federal  preference. 

1§  982.207(b)] 

This  rule  amends  requirements  for 
federal  preference  selection  of  assisted 
families  in  the  Section  8  certificate  and 
voucher  tenant-based  programs.  The 
National  Aftordable  Housing  Act  of 
1990  (NAHA)  enacted  changes 
concerning  HA  preferences  in  selecting 
Section  8  program  participants.  (1990 
NAHA,  Section  545,  Pub.  L.  101-625, 

104  Stat.  4218-4220]  Later  legislation 
provides  that  the  NAHA  Section  8 
preference  changes  must  be 
implemented  by  April  26, 1993,  through 
a  notice  and  comment  rulemaking. 
(Housing  and  Community  Development 
Act  of  1992,  Section  104,  Pub.  L.  102- 
550, 106  Stat.  3684]  This  rule 
implements  the  NAHA  preference 
changes  for  the  certificate  and  voucher 
programs. 

Comments  state  that  an  HA  needs 
clarification  of  federal  preference 
requirements  for  consistent  program 
administration.  The  rule  is  re-written 
and  re-organized  for  greater  clarity  in 
how  to  apply  the  statutory  preferences. 
For  the  same  reason,  the  rule  also 
includes  a  number  of  new  or  revised 
definitions  of  preference  terms. 

However,  the  rule  has  left  largely 
unchanged  the  regulatory  definitions  of 
the  three  statutory  preferences.  With 
HUD  field  office  approval,  an  HA  can 
adopt  local  modifications  of  the 
standard  preference  definitions. 

The  old  rule  stated  procedures  that 
could  be  used  by  an  HA  to  verify  the 
federal  preference  claimed  by  an 
applicant  family.  However,  an  HA  was 
not  required  to  use  these  procedures. 
Since  ^e  verification  procedures  are  not 
mandatory,  they  need  not  be  stated  in 
the  rule.  *rhe  final  rule  deletes  the 
description  of  optional  verification 
procedures. 

Limit  on  Non-Federal  Preference 
Admissions 

Under  the  law,  federal  preference 
applies  for  90  percent  of  the  families 
who  “initially  receive  assistance  in  any 
1-year  period”.  [42  U.S.C. 
1437f(d)(l)(A)(i)  (certificates)  and 
1437f(o)(3)(B)  (vouchers)]  Public 
comments  obj^  to  the  10  percent  limit 
on  non-federal  preference  admissions, 
and  challenge  the  value  of  the  statutory 
federal  preference  scheme.  Comments 
state  that  assistance  should  be 
distributed  first-come  first-served. 
Comments  state  that  the  rule  should 
increase  the  permitted  percentage  of 
non-federal  preference  admissions,  so 
an  HA  can  serve  more  families  who  do 
not  qualify  for  federal  preference — such 


as  the  working  poor  or  families  who 
need  help  to  become  economically  self- 
sufficient;  families  at  risk  of  becoming 
homeless;  families  in  rural  areas. 

Comments  state  that  the  federal 
preference  requirements  produce  much 
paperwork  for  little  benefit.  Almost  all 
families  that  are  income  eligible  also 
qualify  for  federal  preference.  By 
contrast,  other  comments  assert  that 
only  a  fraction  of  waiting  list  families 
qualify  for  federal  preference,  and  that 
10  percent  of  admissions  is  not  a 
sufficient  allowance  for  non-preference 
admissions.  Commenters  doubt  that  the 
preference  requirements  are  effective  in 
achieving  self-sufficiency  and  equity. 
Others  object  to  the  difference  in  the 
percentage  of  non-preference 
admissions  allowed  by  the  law  for 
public  housing  (50  percent).  Section  8 
project-based  assistance  (30  percent) 
and  Section  8  tenant-based  assistance 
(10  percent).  Many  comments  are 
criticisms  of  the  statutory  preference 
requirements,  rather  than  objections  to 
HUD’s  implementation  of  the  law. 

Comments  indicate  that  the  regulation 
should  clarify  how  to  apply  the  limit  on 
non-federal  preference  admissions. 
Should  the  limit  be  tracked  program-by¬ 
program?  Does  the  count  of  families  that 
initially  “receive  assistance”  include  a 
family  that  receives  a  certificate  or 
voucher  from  the  HA,  or  only  count  if 
the  HA  has  executed  an  assistance 
contract  for  the  family?  What  is  the  time 
period  for  applying  the  local  preference 
admission  limit?  Comments  state  that 
the  rule  should  make  clear  that  the 
requirement  to  admit  a  federal 
preference  holder  before  a  non-federal 
preference  holder  does  not  apply  to  a 
local  preference  admission  within  the 
10  percent  limit. 

The  rule  provides  that:  “  ‘Local 
preference  limit’  means  ten  percent  of 
total  annual  waiting  list  admissions  to 
the  an  HA’s  tenant-based  certificate  and 
voucher  programs.  In  any  year,  the 
number  of  families  given  preference  in 
admission  to  the  HA  tenant-based 
certificate  program  and  voucher 
program  over  families  with  a  federal 
preference  may  not  exceed  the  local 
preference  limit.”  |§  982.207(b)(1)] 

Under  the  old  certificate  and  voucher 
program  rules,  the  10  percent  limit  on 
non-federal  preference  admissions  was 
applied  separately  for  admissions  to 
each  program.  In  this  rule,  the  limit 
applies  to  total  waiting  list  admissions 
to  the  HA  tenant-based  certificate  and 
voucher  programs,  rather  than  as  a  limit 
on  admission  to  each  separate  tenant- 
based  program.  ‘The  HA  is  not  required 
to  apply  the  10  percent  limit  in  each 
separate  tenant-based  program,  so  long 
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as  the  HA  does  not  breach  the  limit  for 
admissions  to  both  programs  togeth^. 

The  statutory  preterence  quota  applies 
to  a  femily  that  “initially  receives 
assistance”  in  the  certificate  or  voucher 
program.  [42  U.S.C.  1437fi[d){lMA)(i) 
(certificates)  and  1437f(a)(3)(B) 
(vouchers)!  Under  this  rule,. 

“admission”  for  tenant-based  assistance 
is  defined  as  the  efiective  date  of  the 
first  HAP  contract  executed  by  the  HA 
for  a  family  in  a  tenant-based  ptrogram. 

[§  982.3]  TTie  HAP  contract  is  effective 
on  the  first  day  of  the  initial  lease  term. 
The  term  of  a  HAP  contract  for  tenant- 
based  assistance  follows  the  term  of  the 
lease  between  the  family  and  the  owner. 
Calculation  of  the  local  preference  limiu 
and  of  non-federal  preference 
admissions  charged  against  the  limit, 
does  not  include  cases  where  the  HA 
has  only  issued  a  voucher  or  certificate 
to  an  applicant  family,  but  the  initial 
lease  term  has  not  commenced. 

Under  this  rule,  the  local  preference 
limit  on  admission  of  families  that  do 
not  qualify  for  federal  preference  only 
applies  to  admissions  from  the  HA 
waiting  list.  The  local  preference  limit 
does  not  apply  to  a  “special  admission” 
using  funding  awarded  to  the  HA  to 
provide  assistance  for  specific  families. 
For  example,  the  federal  preference 
requirement  and  local  preference  limit 
do  not  apply  if  HUD  has  given  the  HA 
funding  for  specific  families  in  a 
specific  proj^,  such  as  a  family  living 
in  a  proj^  sold  by  HUD.  Non  waiting 
list  Emissions  are  not  included  in  the 
base  of  program  admissions  to  which 
the  federal  preference  percentage  is 
applied.  In  addition,  such  admissions 
are  not  counted  against  the  10  percent 
limit  on  non  federal  preference 
admissions.  (S982.207(bK2)l 

The  law  mandates  a  “preference”  in 
selection  of  families.  The  law  therefore 
implies  that  federal  preference  applies 
when  the  HA  is  exercising  a  choice 
between  a  qualifying  family  and  a  non¬ 
qualifying  family.  In  such  an  admis»on, 
the  HA  must  “pirefer”  a  qualifying 
family  over  a  non  quali^ng  family. 
Conversely,  however,  if  a  qualified 
family  is  not  available  for  admission, 
the  HA  is  not  presented  with  a  choice 
between  a  qualifying  and  a  non¬ 
qualifying  family,  and  is  not  required  to 
give  preference  to  a  qualifyirtg  over  a 
non  qualifying  family. 

Under  the  proposed  rule,  federcd 
preference  ie(]^rements  would  only 
apply  to  admissions  wh«re  there  is  a 
choice  between  a  federal  preference 
holder  and  a  non  federal  preference 
holder.  Otherwise  such  an  admission 
would  not  be  included  in  the 
computation  of  families  which  initially 
receive  assistance  during  the  year  (the 


base  to  which  the  statutory  percentage 
applies),  and  sekcticm  of  the  family 
would  not  be  counted  against  the  10  per 
cent  limit  on  non  federal  preference 
selections. 

For  ease  of  administratitm  and 
understanding,  the  final  rule  changes 
the  proposed  pirocedure  for  calculatii^ 
and  applying  the  limit  on  non  federal 
preference  admissions.  In  this  rule,  all 
waiting  list  admissions  (that  is,  all 
admissions  other  than  a  “special 
admission”)  are  included  in  the  base 
used  to  detmmine  the  10  pm*  emit  local 
preference  limit  on  non  f^eral 
reference  admissions.  The  base  is  not 
mited  to  admissicuis  wh«e  there  is  a 
choice  between  a  fedoal  preference 
holder  and  a  non-federal  preference 
holder. 

However,  if  a  federal  preference 
holder  is  not  available,  the  admission  of 
a  family  that  does  not  qualify  for 
preference  does  not  count  against  the 
federal  preference  limit.  The  final  rule 
provides  that  the  10  percent  local 
preference  limit  only  applies  to  the 
admission  of  a  non-qu^fying  family 
“overfemilies  with  a  federal 
preference.”  [§  982.207(bMl')l  If  a  federal 
preference  holder  is  available  for 
admission,  the  admission  of  a  non- 
federal  preference  family  is  counted 
against  the  10  per  cent  local  preference 
limit.  Convmsely,  if  a  federal  preference 
holder  is  not  available  for  admission, 
the  admission  of  a  non-federal 
preference  holder  is  not  counted  against 
the  HA’s  10  f>ercent  local  preference 
limit. 

The  federal  preference  requirements 
and  limit  also  do  not  apply  when  a 
family  is  received  in  an  HA’s  tenant- 
based  program  under  portability 
procedures.  The  rule  clarifies  that  in 
applying  local  preference  limit  for  a 
receiving  HA,  ^e  beginning  of 
assistance  fw  the  poi^ility  family  is 
not  counted  against  the  receiving  HA 
local  preference  limit  [§  982.207(h)(3)l 
However,  admission  of  the  family  is 
counted  against  the  initial  HA’s  local 
preference  limit. 

The  local  preference  Kmit  applies  to 
admissions  “in  any  l-year  period”.  The 
rule  does  not  prescribe  the  HA  choice  of 
an  appropriate  year  period  for  applying 
the  limit,  such  as  the  calendar  year,  the 
federal  fiscal  3rear  or  the  HA  fiscal  year. 

Types  of  Preference 

In  the  vocabulary  of  the  proposed 
rule,  HUD  distinguished  between 
“federal  preferetujes”  and  othor  “local 
preferences”.  As  used  in  the  proposed 
rule,  the  term  “local  preferences”  would 
refer  to  HA  admission  preferences 
adopted  by  an  HA  to  meet  local  needs 
and  priorities,  including  preferences 


used  to  select  between  families  diat 
qualify  f(v  federal  pi^ference 
(admisnems  that  count  towsmi  the  90 
per  cent  of  federal  presence 
admissions),  as  well  as  prefermces  used 
to  select  between  fantiKes  that  do  not 
qualify  for  federal  preference  (selections 
count^  ag»nst  the  10  per  cent  limit  on 
non  federal  preference  admissions). 

In  the  text  of  the  law  for  the  Section 
8  certificate  program,  the  term  “local 
preferences’*  refers  to  preferences  used 
in  selection  of  femiKes  who  do  not 
qualify  for  a  federal  preference  (subject 
to  the  10  per  cent  limit).  For  such 
“remaining  assistance”  the  HA  must 
give  prefMOTCo  under  a  system  of  “local 
preferences”  established  by  the  public 
housing  agency  in  writing  and  after 
public  bearing  to  respond  to  local 
housing  needs  ami  priorities.  [42  U.S.C. 
1437f(dKl)(A)(n)|  T^e  voudier  statute 
refers  to  a  “system  of  preferences’* 
established  by  the  HA  for  this  purpose. 
[42  U.S.C.  1437f(o)(3)<B)] 

This  final  rule  adopts  the  terminology 
used  in  the  certificate  statute.  In  the 
rule,  the  term  “local  preference”  refers 
only  to  a  preference  used  by  the  HA  to 
select  among  waiting  list  families 
without  reg^  to  their  federal 
preference  status.  [§  982.3  and 
§  982.207(a)(3)(iii)]  The  rule  has  also 
added  a  new  term  “ranking  preference”, 
designating  a  preference  used  by  the  HA 
to  select  among  families  that  qualify  for 
a  federal  preference.  [§  982.3  and 
§  982.207(a)(3)fii)!  To  sununari2»,  the 
HA  scheme  for  selection  from  the 
waiting  list  may  comprise  three  types  of 
prefereace:  a  federal  praference  directed 
by  federal  law  for  at  least  90  percent  of 
waiting  list  admissimis,  a  raiduiig 
preference  used  to  select  aimmg  ^eral 
preference  holders,  and  a  local 
preference  used  to  select  among  femilies 
that  do  not  qualify  for  federal 
preference. 

Drug  Crime  Eviction:  Disqualification 
for  Preference 

The  rule  implements  legislation  that 
denies  federal  or'local  preference  for  a 
person  or  fenrily  evicted  from  Sectimi  8 
or  public  housing  in  the  last  three  years 
because  of  drug-related  criminal 
activity.  [1990  NAHA,  Section  545, 104 
Stat.  4218-4220]  'Ifre  [Huposed  rule 
would  only  have  denied  a  federal 
preference.  The  rule  is  broadened  to 
provide  that  die  evicted  fomily  may  not 
be  granted  a  federal  preference,  local 
preference  or  ranlung  preference. 

[§  962.207(f)!  An  apqilicant  femify  may 
not  be  granted  a  preference  if  any 
member  of  the  f^ily  was  evicted  in  the 
last  three  years  from  Section  8  houring 
(project-based  or  tenant-based)  or  from 
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public  or  Indian  housing  because  of 
drug-related  criminal  activity. 

Public  comments  largely  approve 
denying  an  admission  preference  to 
persons  who  were  evicted  fit)m  assisted 
housing  for  drug-related  criminal 
activity.  However,  conunents  note  that 
implementation  of  this  requirement 
involves  the  HA  in  screening  for  prior 
behavior  of  applicants.  In  the  Section  8 
tenant-based  programs,  the  HA  is 
generally  prohibited  from  screening 
program  applicants  as  prospective 
tenants. 

By  law,  the  family  may  not  be  granted 
a  federal  or  local  preference  if  the  family 
was  evicted  for  drug-related  criminal 
activity  in  the  last  three  years. 

Comments  urge  HUD  to  set  a  “statute  of 
limitations”  on  denial  of  preference  for 
drug-related  criminal  activity,  asserting 
that  the  rule  should  allow  admission  of 
person  who  have  paid  their  debt  to 
society. 

This  rule  follows  the  limitation 
prescribed  in  the  law.  Under  the  law 
and  this  rule,  preference  is  denied  only 
if  the  family  member  was  evicted  in  the 
last  three  years,  but  is  not  denied  for  an 
eviction  prior  to  that  time.  The 
limitation  in  the  law  is  pegged  to  the 
time  of  eviction  for  drug-related 
criminal  activity,  rather  than  the  time 
when  the  crime  was  committed.  The 
statutory  scheme  should  not  be 
complicated  by  adding  a  secondary 
limitation  based  on  when  the  person 
committed  a  crime  for  which  the  person 
was  evicted  in  the  last  three  years. 

Comments  assert  that  families  whose 
members  engage  in  drug  crime  should 
be  barred  from  the  program,  not  merely 
denied  an  admission  “preference”.  The 
HA  should  not  be  required  to  place  the 
family  on  the  waiting  list. 

The  federal  preference  scheme 
governs  the  order  of  admission  among 
families  otherwise  eligible  and  qualihed 
for  admission.  However,  the  statute  and 
regulation  requiring  denial  of  an 
admission  “preference”  because  family 
members  were  evicted  from  assisted 
housing  because  of  drug  related 
criminal  activity  do  not  affect  at  all  the 
independent  authority  of  the  HA  to 
deny  program  admission  for  drug- 
relate^riminal  activity,  or  for  other 
bases  allowed  under  the  rule.  The 
allowable  grounds  for  denying 
assistance  are  explicitly  listed  in  the 
program  rules.  {Currently  at  §  882.210 
for  the  certificate  program  and  §  887.403 
for  the  voucher  program.  These 
provisions  will  be  combined  and 
conformed  in  the  second  stage  of  this 
unified  rule.)  Program  regulations 
provide  that  the  HA  may  deny 
assistance  if  a  family  member  has 
engaged  in  drug-related  or  violent  , 


criminal  activity.  (For  the  certificate 
program,  see  §  882.118(b)(4)  and 
§  882.210(b)(4)]  If  the  HA  has  grounds 
for  denial  of  assistance,  the  HA  is  not 
required  to  list  the  family  on  the  waiting 
list,  or  to  admit  the  family  olT  the 
waiting  list. 

Comments  state  that  the  HA  should  be 
permitted  to  deny  a  preference  even  if 
the  family  was  not  evicted  for  drug- 
related  criminal  activity.  They 
recommend  that  the  HA  should  be 
permitted  to  deny  preference  if  the 
family  was  evicted  for  other  reasons,  or 
moved  out  before  eviction,  or  if  the 
family  violated  program  requirements. 

If  a  family  qualifies  for  a  lederal 
preference  under  the  HA  selection 
procedures  (including  the  HA  definition 
of  the  individual  federal  preferences), 
and  was  not -evicted  for  drug-related 
criminal  activities,  the  HA  may  not 
deny  the  federal  preference.  However, 
the  HA  may  deny  admission  to  the 
tenant-based  programs  for  any  of  the 
grounds  stated  in  the  program 
regulations,  such  as  failure  to  pay  public 
housing  rent,  or  fi-aud  in  a  federal 
housing  program.  In  addition,  since 
preferences  for  selection  among  federal 
preference  holders  are  not  prescribed  by 
federal  law  or  program  rules,  the  HA  is 
ftee  to  adopt  a  system  of  ranking 
preferences  to  reflect  local  policies  and 
concerns  (so  long  as  the  preference 
system  does  not  incorporate  prohibited 
selection  criteria). 

Comments  ask  the  meaning  of  “drug- 
related  criminal  activity”.  Comments 
note  that  there  should  be  objective 
standards  for  determining  when  a 
family  member  has  engaged  in  such 
activity,  such  as  arrest  or  conviction. 

The  term  drug-related  criminal  activity 
is  defined  in  the  law  and  rule.  [42 
U.S.C.  1437f(f)(5);  §982.3)  The 
definition  covers  both  illegal  dealing  in 
drugs  (manufacture,  sale  or  distribution) 
and  illegal  use  of  drugs.  The  term 
embraces  drug  crimes  that  are  illegal 
under  State  or  federal  law.  The 
definition  of  a  specific  criminal  drug 
crime  is  found  in  the  State  or  federal 
criminal  codes  and  caselaw  that  define 
tlie  elements  of  a  criminal  act.  In 
principle,  the  determination  that  a 
family  member  was  evicted  for  drug- 
related  criminal  activity  does  not 
depend  on  an  arrest  or  conviction, 
though  the  fact  of  an  arrest  or  conviction 
may  facilitate  the  HA  determination 
whether  the  family  member  was  evicted 
because  of  the  crime. 

Comments  point  out  the  practical 
problems  in  determining  whether  family 
members  were  evicted  from  Section  8  or 
public  housing  for  drug-related  criminal 
activity.  Comments  remark  that  it  will 
be  hard  to  implement  the  preference 


disqualification  without  a  national 
tracking  system.  An  HA  does  not  know 
what  happened  in  another  program  or 
jurisdiction. 

HUD  agrees  that  it  will  not  be  easy  to 
enforce  the  statutory  denial  of 
preference  for  families  evicted  for  drug- 
related  criminal  acti^ty.  For  families 
evicted  by  a  Section  8  owner,  there  may 
be  no  records,  or  readily  accessible 
records,  of  such  eviction.  For  example, 
local  court  records  may  show  only  that 
the  court  issued  a  judgment  or  order  of 
eviction,  but  without  stating  the 
grounds,  and  may  not  identify  the 
names  of  residents  other  than  the 
defendant  tenant.  The  HA  is  most  likely 
to  know  about  prior  drug  eviction  only 
if  the  family  lived  in  the  HA’s  own 
public  housing  and  was  evicted  by  the 
HA  itself.  HAs  may  be  forced  to  rely 
largely  on  the  representation  or 
certification  by  the  applicant  family  that 
no  family  members  were  evicted  for 
drug  crime  from  a  Section  8  or  public 
housing  program  in  the  three  preceding 
years. 

By  contrast,  it  may  be  easier  for  an  HA 
to  simply  deny  admission  to  the 
program  because  of  drug-related  or 
violent  criminal  activities  by  family 
members  (rather  than  to  deny  a 
preference  because  of  such  activities,  or 
because  of  an  eviction  for  such 
activities).  This  HA  determination  does 
not  require  a  finding  that  the  family  had 
also  b^n  evicted  for  the  criminal 
activity. 

The  law  provides  that  the  HA  may 
grant  a  federal  or  local  preference  if  the 
evicted  “tenant”  has  completed  an  HA- 
approved  rehabilitation  program.  In  this 
context,  HUD  construes  the  word 
“tenant”  as  referring  to  a  person  who 
engaged  in  drug-related  criminal 
activity  at  a  prior  residence.  The  rule 
provides  that  the  HA  may  grant  a 
selection  preference  to  a  family  with  a 
member  evicted  in  the  last  thrw  years 
for  drug-related  criminal  activity  “if  the 
HA  determines  that  the  evicted  person 
has  successfully  completed  a 
rehabilitation  program  approved  by  the 
HA”.  (§982.207(0(1)] 

The  law  also  provides  that  the  HA 
may  “waive”  the  preference  prohibition 
under  standards  established  by  HUD.  42 
U.S.C.  1437{{d)(l)(A)(iii)  and  42  U.S.C 
1437f(o)(3)(B).  The  standards  must 
permit  the  HA  to  grant  a  waiver  for  an 
individual  who  “clearly  did  not 
particip>ate  in  and  had  no  knowledge  of’ 
the  drug-related  criminal  activity,  or 
when  “circumstances  leading  to 
eviction  no  longer  exist”.  The  rule 
provides  that  the  HA  may  waive  the 
federal  preference  prohibition  if  the  HA 
determines  either  that  the  evicted 
person  “clearly  did  not  participate  in  or 
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know  about  the  drug-related  criminal 
activity”,  or  that  the  evicted  person  “no 
longer  participates  in  any  drug-related 
criminal  activity”.  (§  982.207(f)  (2)  and 
(3)1 

Comments  note  that  it  is  hard  for  an 
HA  to  determine  if  a  family  member  has 
“successfully  corqpleted”  a 
rehabilitation  program,  or  knew  of  drug- 
related  criminal  activity  in  a  prior  unit. 
Comments  recommend  that  HUD  define 
the  meaning  of  successful  completion. 
HUD  agrees  that  it  will  be  hard  for  HAs 
to  render  a  sound  judgment  on  these 
questions..  However,  diese  problems  are 
inherent  in  the  waiver  law  as  enacted  by 
the  Congress.  Ultimately,  the  decision 
on  whether  to  grant  relief  from  the 
preference  prohibition  rests  in  the 
judgment  of  the  HA.  The  HA  may 
require  the  family  to  present 
information  or  testimony  that  will 
satisfy  the  HA.  HUD  will  not  prescribe 
additional  definitions  or  instructions. 
Each  HA  is  free  to  work  out  the  most 
practical  ways  of  dealing  with  these 
questions. 

Denying  Admission  to  Preference 
Holder 

Comments  ask  if  the  HA  can  deny 
assistance  to  a  family  that  was 
previously  terminated  from  the  Section 
8  program,  but  applies  for  readmission 
and  now  qualifies  for  federal  preference. 
The  HA  may  deny  admission  to  the 
tenant-based  programs  for  the  grounds 
listed  in  the  program  rules.  (This  rule  on 
program  admissions  does  not  afiect  the 
current  program  rules  on  grovuids  for 
denial  or  termination  of  assistance  in 
the  certificate  and  voucher  programs. 
This  subject  will  be  covered  in  the 
second  phase  of  this  rule.)  As 
previously  remarked,  the  federal 
preference  scheme  afreets  the  order  of 
admission  of  otherwise  qualified 
families,  but  does  not  affect  the 
determination  of  who  may  be  qualified 
for  admission.  The  allowable  grounds 
for  terminating  assistance  to  a 
participant  are  also  groimds  for  denial 
of  assistance.  If  there  are  proper  grounds 
for  denial,  the  HA  may  refuse  listing  on 
the  waiting  list  without  regard  to  the 
family’s  federal  preference  status. 

Under  the  current  program  rule, 
behavior  in  a  prior  tenancy  is  not  a 
ground  for  denial  of  assistance. 
Comments  state  that  a  family  that  causes 
damage  or  infestation  to  a  prior 
residence  should  not  qualify  for  federal 
preference.  The  proposed  rule  provided 
that  a  participant  in  the  tenant-based 
programs  is  responsible  for  family- 
caused  damage  to  an  assisted  unit,  and 
for  infestation  caused  by  poor  family 
housekeeping.  (See  Subpart  L  of  the 


February  24, 1993  proposed  rule.  58  FR 
11352  et  seq.l 

Provisions  on  family  obligations,  and 
on  grounds  for  denial  of  assistance  will 
be  included  in  the  second  phase  of  this 
rule.  At  this  time,  family-caused  damage 
or  infestation  in  a  prior  assisted  or 
unassisted  unit  is  not  a  gitnmd  for 
denial  of  assistance.  Moreover,  such 
behavior  is  not  grounds  for  denying  a 
statutory  federal  preference  for  which 
the  family  is  otherwise  qualified.  In 
development  of  the  rule,  HUD  will 
consider  whether  the  HA  should  be 
authorized  to  deny  admission  for  such 
behavior  in  prior  assisted  or  unassisted 
occupancy,  not  just  for  such  behavior  as 
a  participant  in  the  Section  8  tenant- 
based  programs. 

Denying  Claim  of  Federal  or  Other 
Preference;  Procedure 

Comments  state  that  the  rule  should 
require  the  HA  to  provide  the  same 
procedural  protections  when  the  HA 
denies  a  claim  of  Federal  preference  as 
for  a  denial  of  assistance.  The 
provides  that  the  HA  must  give  the 
applicant  a  brief  statement  of  the 
reasons  for  a  determination  that  the 
applicant  does  not  qualify  for  federal 
preference,  and  must  afrord  the 
applicant  an  opportunity  to  meet  with 
an  HA  representative  to  review  the  HA 
determination.  [§  982.210(d)(1)]  The 
same  procedures  are  used  under  the 
existing  rule.  In  addition,  the  final  rule 
provides  that  the  HA  must  give  an 
applicant  the  same  opportimity  for 
review  of  the  HA’s  decision  denying  a 
ranking  preference  (among  Federal 
preference  holders),  or  a  local 
preference  (among  families  that  do  not 
qualify  for  Federal  preference). 

HUD  believes  the  procedures  provide 
adequate  opportunity  for  a  second  look 
at  an  HA  determination  denying  a 
federal,  local  or  ranking  preference.  The 
HA  must  determine  federal  or  other 
preference  for  the  great  mass  of  program 
applicants,  in  the  routine  processing  of 
each  individual  application  for 
admission.  A  decision  granting  a 
preference  does  not  assure  ultimate 
admission.  Most  HAs  have  long  waiting 
lists.  After  listing,  federal  and  other 
preference  holders  may  wait  years  for 
admission  to  the  program. 

Federal  Preference:  Definitions 

Federal  law  requires  a  preference  for 
displaced  families,  families  living  in 
substandard  housing  and  families  with 
an  excessive  rent  burden.  The 
preference  rule  defines  each  of  these 
preferences.  Comments  recommend 
some  revisions  of  these  definitions. 
Comments  state  that  an  HA  should  have 
authority  to  grant  exceptions  to  the 


standard  preference  definitions  in  the 
rule. 

For  the  most  part,  this  rule  does  not 
substantially  change  the  existing 
regulatory  preference  definitions.  Under 
the  rule,  the  HA  has  room  to  tailor  the 
definition  of  each  federal  preference  to 
local  circumstances  and  local  preference 
policy.  If  the  HA  wants  to  use  a  different 
or  modified  preference  definition,  the 
HA  may  submit  an  alternative  definition 
for  review  and  approval  by  the  local 
HUD  office.  (§  982.210(a)]  In  addition, 
the  HA  may  adopt  its  own  procediures 
to  verify  that  an  applicant  qualifies  for 
a  federal  preference.  (§  982.210(c)(3)(ii)] 
The  HA  does  not  have  to  get  HUD 
approval  before  implementing  its  own 
verification  procedures. 

Comments  note  that  HAs  need 
guidance  in  interpreting  the  rule.  In  a 
program  handbook,  HLTO  will  furnish 
additional  guidance  on  how  to  interpret 
and  apply  the  rule. 

Involuntary  Displacement  Preference 

Displacement  by  domestic  violence. 
The  definition  of  involuntary 
displacement  gives  federal  preference  to 
a  family  that  is  forced  to  move  because 
of  physical  violence  by  a  member  of  the 
household.  (§  982.211(b)(4)]  This 
preference  allows  other  household 
members  to  move  away  from  a  spouse 
or  other  person  who  has  abused 
members  of  the  family. 

The  applicant  must  certify  that  the 
former  abuser  will  not  reside  with  the 
applicant  family  rmless  the  HA  has 
given  advance  written  approval.  If  the 
abuser  returns  to  the  family,  household 
members  are  again  exposed  to  the  threat 
of  domestic  violence. 

[§  982.211(b)(4)(iii)(B)]  The  purpose  of 
the  certification  is  two-fold:  to  minimize 
or  sanction  cases  where  there  is  a  bogus 
claim  for  federal  preference  because  of 
domestic  violence,  as  well  as  cases 
where  the  abuser’s  return  to  the 
household  defeats  the  purpose  of  the 
federal  preference. 

Comments  support  the  certification 
requirement,  but  recommend  that  the 
rule  provide  that  violation  of  the 
certification  is  grounds  for  termination 
from  the  program.  The  recommeiljlation 
is  adopted.  The  rule  provides  that  if  a 
family  is  admitted  on  the  basis  of  this 
preference  (involuntary  displacement 
because  of  domestic  violence),  the  HA 
may  deny  or  terminate  assistance  for 
breach  of  this  certification.  Composition 
of  the  assisted  family  must  be  approved 
by  the  HA.  The  HA  must  approve  return 
of  the  former  abuser  to  the  assisted 
household.  Thus  the  HA  may  also  deny 
or  terminate  assistance  where  the  family 
has  not  asked  and  obtained  HA 
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permission  for  occupancy  by  a  former 
family  member. 

In  any  individual  case,  the  decision  to 
deny  or  terminate  assistance  for  this 
reason  lies  in  the  discretion  of  the  HA. 
The  HA  “may”  terminate  assistance,  but 
is  not  required  to  exercise  this  authority. 
Even  if  the  family  was  admitted  with 
federal  preference,  so  that  the  family 
can  escape  a  threat  of  domestic 
violence,  changes  in  family 
circumstance  after  admission  may 
justify  continued  assistance  for  the 
family,  for  example,  if  the  former  abuser 
has  received  therapy  or  counselling  that 
appears  to  minimize  likelihood  of 
recurrence. 

Displacement  by  owner  action.  The 
definition  of  involuntary  displacement 
gives  preference  to  applicants  forced  to 
vacate  a  dwelling  unit  by  certain  types 
of  owner  action,  such  as  owner  action 
that  withdraws  the  unit  from  the  rental 
market.  [§982.211(b)(3)l 
Comments  recommend  that 
involuntary  displacement  should  not 
cover  a  displacement  because  a  landlord 
evicts  the  family,  but  should  only  cover 
displacement  because  of  disaster, 
displacement  by  a  government  program, 
or  displacement  because  of  spousal 
abuse. 

No  change  is  required.  Under  the  rule, 
a  family  that  is  evicted  by  an  owner  for 
violation  of  the  lease  does  not  qualify 
for  preference.  To  qualify  for  preference, 
the  family  must  have  “met  all 
previously  imposed  conditions  of 
occupancy".  l§982.211(b)(3)(ii)(B)l  In 
addition,  with  HUD  approval,  an  HA 
may  adopt  an  alternative  definition  that 
specifically  excludes  displacement 
because  of  owner  eviction. 

Comments  suggest  that  in  a  case 
where  an  adult  “child”  is  forced  out  of 
the  parent’s  unit,  the  child  should  not 
be  treated  as  involuntarily  displaced 
unless  there  was  a  prior  rental 
agreement  between  the  owner  and  child. 
This  comment  may  reflect  concern  that 
in  a  family  context  an  alleged 
involuntary  displacement  may  not  be 
genuine.  However,  HUD  is  not 
persuaded  that  this  change  should  be 
included  in  the  national  definition  of 
involuntary  displacement.  In  any  case, 
an  individual  HA  may  incorporate  the 
suggested  modification  in  the  local 
definition. 

Displacement  by  government  action. 
The  definition  of  involuntary 
displacement  in  the  rule  gives 
preference  to  a  family  displaced  by 
government  action  in  connection  with 
code  enforcement,  or  with  a  public 
improvement  or  development  program. 
[§  982.21  l(b)(2)l  Comments  argue  that  . 
displacement  because  of  code 
enforcement  results  from  private  action. 


and  should  not  be  treated  as 
displacement  by  government  action. 
Comments  claim  that  the  regulatory 
definition  rewards  the  building  owner, 
as  well  as  a  family  which  “elects”  to 
live  in  a  building  that  violates  the  code. 

HUD  does  not  agree  that  the  grant  of 
federal  preference  for  a  family  that  is 
forced  to  live  in  sub-code  housing  is  an 
inappropriate  “reward”  for  a  family  that 
is  forced  to  live  in  such  circumstances. 
Moreover,  the  preference  is  not  a  reward 
for  the  owner  of  the  housing.  The  family 
has  the  right  to  move  to  any  available 
standard  unit,  not  just  to  another  unit  of 
the  same  landlord.  The  issuance  of  a 
certificate  or  voucher  helps  the  family 
move  fixim  substandard  housing. 

Some  HAs  claim  that  families  move 
into  substandard  housing  in  order  to 
qualify  for  federal  preference,  and 
thereby  speed  up  access  to  subsidized 
housing.  It  is  likely  that  such  cases 
occur  only  or  principally  for  HAs  that 
do  not  have  long  waiting  lists  of  federal 
preference  holders,  and  where  federal 
preference  qualification  may  lead  to 
rapid  entry  to  the  programs.  HAs  that 
want  to  minimize  possible  abuse  of  the 
federal  preferences  for  persons 
displaced  by  code  enforcement,  or  for 
residents  of  substandard  housing,  may 
adopt  ranking  preferences  based  on 
duration  of  a  family’s  residence  in 
substandard  housing.  Alternatively, 
with  HUD  approval,  the  HAs  could 
adopt  modified  preference  definitions 
designed  to  deal  with  this  problem. 

Displacement  to  avoid  reprisals.  The 
definition  of  involuntary  displacement 
is  amended  to  permit  the  HA  to  grant 
federal  preference  status  if  there  is  a 
danger  of  reprisal  against  a  family 
member  who  provides  information  on 
criminal  activities  to  a  law  enforcement 
agency.  The  HA  may  only  grant  a 
preference  on  this  basis  if  the  law 
enforcement  agency  has  carried  out  a 
threat  assessment,  and  recommends 
rehousing  a  family  to  avoid  or  minimize 
a  risk  of  violence  against  family 
members.  (§  982.211  (b)(5)l 
Displacement  by  hate  crimes.  The 
definition  of  involuntary  displacement 
is  amended  to  permit  the  HA  to  grant  - 
federal  preference  status  for  s  family 
displaced  by  a  “hate  crime” — defined  as 
actual  or  threatened  violence  or 
intimidation  against  a  person  or  the 
person’s  property  because  of  race,  color, 
religion,  sex,  national  origin,  handicap' 
or  familial  status.  {§982.211(b)(6)l  An 
applicant  qualifies  for  preference  if  a 
family  member  is  a  hate  crime  victim, 
and  the  family  has  been  forced  to  vacate 
its  housing,  or  fear  has  destroyed  the 
family’s  peaceful  enjoyment  of  its  home. 
The  HA  must  determine  that  the  hate 


crime  occurred  recently  or  is  of  a 
continuing  nature. 

Displacement:  Need  for  accessible 
unit.  The  definition  of  involuntary 
displacement  is  amended  to  provide 
that  an  applicant  is  involimtarily 
displaced  if: 

— A  member  of  the.family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 
— ^The  owner  is  not  legally  obligated 
to  make  changes  to  the  unit  that  would 
make  critical  elements  accessible  to  the 
disabled  person  as  a  reasonable 
accommc^ation.  I§982.211(b)(7)l 
Displacement:  HUD  disposition  of 
multifamily  project.  A  recent  law 
amends  requirements  governing  HUD 
disposition  of  multifamily  rental 
projects  (that  were  previously  insured  or 
assisted  under  the  National  Housing  Act 
or  were  subject  to  a  loan  under  Section 
202  of  the  Housing  Act  of  1959).  [Pub. 

L.  103-233, 108  Stat.  342,  April  11, 

1994]  This  law  amends  the  various 
federal  preference  statutes  to  specify 
that  the  preference  for  families  that  are 
involuntarily  displaced  applies  to 
displacement  “because  of  disposition  of 
a  multifamily  housing  project  under 
section  203  of  the  Housing  and 
Community  Development  Amendments 
of  1978”.  [Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994.  Section 
101(c)  (“Clarification  of  Federal 

preferences”),  108  Stat. _ , 

amending  42  U.S.C.  1437f(d)(l)(A)(i) 
(certificates)  and  1437f(o)(3)(B) 
(vouchers)] 

The  rule  is  amended  to  reflect  this 
statutory  change.  (§  982.211(b)(8)]  A 
faniily  that  is  displaced  because  of  the 
HUD  disposition  may  be  assisted  either 
as  a  federal  preference  admission  from 
the  HA  waiting  list  in  accordance  with 
the  new  law,  or  as  a  special  admission 
(non-waiting  list)  with  funding  provided 
by  HUD  for  this  purpose 
[§  982.203(b)(2)]. 

Substandard  Housing 
S u bstandard  housing — Definition . 

The  statute  and  rule  give  admission 
preference  to  families  that  are  homeless 
or  live  in  substandard  housing.  The  rule 
defines  when  a  unit  is  considered 
substandard.  [§  982.212(a)] 

Public  comments  recommend  several 
changes  in  the  definition  of  substandard 
housing.  In  the  existing  preference  rule, 
and  in  this  final  rule,  substandard 
housing  is  described  by  the  physical 
attributes  of  the  unit.  Conversely, 
substandardness  is  not  defined  by  who 
occupies  or  will  occupy  the  unit. 
Comments  recommend  that  the  HA 
should  be  allowed  to  treat  as 
substandard — housing  that  is  “over- 
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crowded”,  or  that  is  occupied  by  more 
than  one  family,  or  that  does  not  meet 
HA  occupancy  standards  (for  the 
configuration  of  persons  occupying  the 
unit). 

HUD  has  not  followed  the 
recommendations.  A  definition  based 
on  unit  occupancy  patterns,  as 
recommended  by  comment,  would  be 
more  subject  to  manipulation.  Families 
can  claim  over-occupancy  to  accelerate 
admission  to  the  program.  Over¬ 
crowding  is  harder  to  verify  than  the 
physical  condition  of  the  unit.  With 
HUD  approval,  an  individual  HA  can 
elect  to  adopt  a  local  definition  of 
substandard  housing  that  covers 
housing  that  is  over-crowded. 

Comments  state  that  a  disabled  person 
who  needs  a  home  adapted  for  disabled 
occupancy  should  be  treated  as  an 
occupant  of  substandard  housing. 
However,  a  imit  is  not  substandard 
merely  because  the  unit  is  inappropriate 
for  its  disabled  occupant.  Instead,  it  is 
more  appropriate  to  treat  a  disabled 
person  who  cannot  continue  to  live  in 
an  unsuitable  unit  as  a  person  who  has 
been  involimtarily  displaced,  and  to 
afford  a  federal  preference  on  this  basis. 
In  addition,  for  admissions  not  subject 
to  federal  preference  (10  percent  of 
annual  waiting  list  admissions),  an  HA 
may  adopt  a  local  preference  for 
admission  of  disabled  persons. 

Substandard  Housing:  Family  in  Public 
Housing 

If  a  family  is  living  in  public  housing, 
and  the  family’s  apartment  is  in  feet 
substandard,  the  family  qualifies  for 
federal  preference.  Comments  agreed 
that  a  f^ily  should  not  be  denied  a 
federal  preference  simply  because  the 
unit  where  the  family  lives  is  public 
housing.  In  the  certificate  program,  the 
law  provides  that  a  family  may  not  be 
denied  a  preference  “solely  because  the 
family  resides  in  public  housing”.  [42 
U.S.C.  1437f(d)(l)(A)(i)l 
Comments  note  that  a  family  living  in 
substandard  public  housing  may  not  be 
able  to  verify  that  the  imit  is 
substandard.  However,  if  the  family  is 
living  in  public  housing  run  by  the  same 
HA  (to  w'hich  the  family  is  applying  for 
Section  8),  the  HA  is  the  family’s 
present  landlord.  An  HA  can  readily 
verify  if  its  own  public  housing  unit  is 
substandard. 

Of  course,  an  HA  may  be  embarrassed 
by  the  claim  that  the  family’s  public 
housing  unit  is  substandard.  However, 
the  HA  caimot  properly  refuse 
verification  for  this  reason,  or  refuse  to 
take  actions  to  determine  whether  the 
unit  is  substandard. 


Preference  for  Homeless 

1990  legislation  confirms  that  the 
preference  for  families  in  substandard 
housing  applies  to  families  that  are 
homeless  or  living  in  a  shelter  for  the 
homeless.  Pub.  L.  101-625  (Cranston- 
Gonzalez  National  Affordable  Housing 
Act),  11/28/90,  section  545, 104  Stat. 
4218-4219.  Since  HUD’s  rules  already 
provide  that  homeless  families  qualify 
for  the  federal  preference,  no 
substantive  change  is  required  in  this 
rulemaking.  [§  982.212(c)] 

The  existing  rule  defines  the  term 
“homeless  family”.  Comments  state  that 
each  locality  should  be  allowed  to 
define  homelessness.  An  HA  may  ask 
HUD  approval  to  use  local  definitions  of 
federal  preference  terms,  including  local 
definitions  of  “substandard  housing” 
and  “homeless  family”.  [§  982.210(a)l 
Comments  state  that  HA  admission  of 
a  homeless  family  should  be  based  on 
the  family’s  current  status,  but  should 
not  be  based  on  the  cause  of 
homelessness.  HUD  has  not  adopted 
this  comment.  In  addition,  in  admission 
of  homeless  families,  the  HA  may  use 
ranking  preferences  based  on  the  cause 
of  homelessness. 

Federal  or  Local  Preference  for  Resident 
of  Temporary  or  Transitional  Housing 

A  family  may  currently  reside  in  a 
homeless  shelter  or  another  form  of 
temporary  housing.  Under  the  HA 
preference  system,  the  family  may 
qualify  for  a  federal  or  local  preference. 

The  proposed  rule  provides  that  the 
HA  may  adopt  a  local  preference  for 
families  that  move  from  “transitional 
housing  or  a  homeless  shelter”.  The 
1990  preference  law  explicitly  permits 
non-federal  preference  admission  of 
families  who  “reside  in  transitional 
housing .  .  .”  (that  is  assisted  under  the 
Mckinney  Act).  (42  U.S.C. 
1437f(d)(l)(A)(ii)  (certifirates)  and 
1437f(o)(3)(B)  (vouchers)] 

Comments  assert  that  a  resident  of 
transitional  housing  should  be  given  a 
local  preference.  Other  comments 
correctly  point  out  that  a  family  residing 
in  a  homeless  shelter  will  generally 
qualify  for  federal  preference,  and  state 
that  the  family  should  not  be  admitted 
under  the  authority  for  local  preference. 

The  rule  does  not  list  examples  of  the 
statutory  local  preference,  including  the 
HA  option  to  grant  a  local  preference  for 
residents  of  transitional  housing.  The 
HA  does  not  need  to  use  its  local 
preference  admissions  quota  for  families 
who  qualify  for  federal  preference. 
Under  existing  preference  rules,  a 
family  that  is  living  in  transitional 
housing  or  a  homeless  shelter  may 
qualify  for  federal  preference. 


The  old  preference  rule  provides  that 
the  definition  of  a  “homeless  family” 
includes  a  family  living  in  a  supervised 
“shelter”  that  is  designed  to  provide 
“temporary  living  accommodations”. 

The  old  rule  also  specifies  that  such 
shelters  “include”  certain  types  of 
housing,  such  as  “transitional  housing 
for  the  mentally  ill”.  However,  the 
listing  of  these  shelter  types  is 
illustrative,  not  exclusive,  and  includes 
transitional  housing  for  populations 
other  than  the  mentally  ill.  The  existing 
homeless  family  definition  also  allows 
the  HA  to  give  a  preference  for  persons 
in  a  “temporary  residence”  for  persons 
to  be  institutionalized — a  category  also 
embraced  in  the  broader  preference  for 
persons  in  temporary  living 
accommodations. 

In  this  rulemaking,  the  preference  for 
persons  living  in  temporary 
accommodations  is  left  substantially 
unchanged.  However  the  list  of  shelter 
tyjje  examples  is  revised  to  explicitly 
cover  “transitional  housing”  broadly, 
instead  of  referring  to  transitional 
housing  “for  the  mentally  ill”. 
[§982.212(c)(2)(ii)(A)]  This  revision 
does  not  change  the  substantive  import 
of  the  rule,  and  is  merely  intended  to 
make  clear  that  the  preference  is  not 
restricted  to  residents  of  transitional 
housing  for  the  mentally  ill,  but  applies 
broadly  to  residents  of  temporary 
housing  accommodations,  including 
transitional  housing. 

Comments  suggest  that  when  the  HA 
offers  a  certificate  or  voucher  to  a  family 
in  transitional  housing,  the  family 
should  be  allowed  to  wait  for 
completion  of  transitional  housing 
services  without  losing  its  place  on  the 
waiting  list.  HUD  will  not  change  the 
rule  in  response  to  this  comment.  The 
decision  whether  to  hold  a  family’s 
waiting  list  place  should  be  left  to  the 
HA.  However,  the  HA  procedure  may 
not  discriminate  against  persons  with 
disabilities. 

Rent  Burden 

Treatment  of  energy  assistance 
payments.  Federal  law  gives  an 
admission  preference  to  families  that 
pay  more  than  50  percent  of  income  for 
rent.  For  this  purpose,  the  rule  defines 
“income”  and  “rent”.  (§  982.213(b)] 

A  family  may  draw  benefits  under  a 
program  that  helps  the  family  pay  for 
energy  costs  (utilities).  Hie  rule 
provides  that  if  energy  assistance 
payments  are  not  included  in  family 
income,  the  payments  are  also 
subtracted  in  calculating  the  family’s 
rent  burden.  (§  982.213(b)(3)]  This 
provision  is  not  changed  from  the  prior 
rule.  Comments  ask  why  energy 
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assistance  payments  are  subtracted  from 
rent. 

The  purpose  of  the  rent  bvirden 
calculation  is  to  determine  how  much  of 
a  family’s  available  income  is  consumed 
for  payment  of  the  family’s  rent.  Energy 
assistance  payments  cover  a  portion  of 
family  utility  costs.  Energy  costs  that  are 
covered  by  energy  assistance  payments 
are  not  an  additional  rent  burden  for  the 
family. 

The  calculation  of  family  income 
excludes  payments  \mder  the  HHS 
Energy  Assistance  Program.  [58  FR 
41287, 41288,  August  3, 1993 
(paragraph  (v)  on  list  of  federally 
mandated  exclusions)]  Since  such 
payments  are  not  included  in  income, 
inclusion  in  rent  burden  of  costs 
covered  by  the  HHS  payments  would 
distort  calculation  of  the  family  rent 
burden  (essentially  by  douUe-covmting 
energy  costs:  first  by  deducting  firom 
income,  and  second  by  counting  as  rent 
bmden  against  the  balance  of  family 
income). 

Amount  of  rent.  Comments  ask  if  the 
HA  can  verify  the  amount  paid  as  rent, 
instead  of  the  amount  due  as  rent.  The 
statute  is  framed  as  a  preference  for 
families  that  “are  paying’’  more  than  50 
percent  of  income  for  rent  Under  the 
definition  of  “rent’’  in  the  existing  rule, 
rent  is  the  “actual  amount  due’’  under 
the  family’s  lease. 

In  implementing  the  statutory  rent 
burden  preference,  HUD  defines  “rent” 
as  the  amount  a  tenant  is  contractually 
boimd  to  pay  the  owner  as  rent,  not 
necessarily  ^e  amount  that  the  tenant 
actually  pays  the  owner  against  the 
monthly  rent  due  under  the  lease. 
[§982.212(b)(2)(i)]  A  family’s 
contractual  obligation  to  pay  rent  is  a 
better  gauge  of  the  family’s  rent  burden, 
than  the  amount  the  family  is  able  to 
scrape  up  for  payment  to  the  landlord. 

A  family  may  be  imablelo  pay  the  full 
rent,  and  may  be  imder  the  ^adow  of 
eviction  for  non-payment.  If  the  amount 
actually  paid  to  the  landlord  is  less  than 
50  percent  of  income,  the  family  would 
not  qualify  for  a  preference  based  on  the 
actual  amoimt  “paid”  to  the  landlord. 
(The  smcdler  the  amount  “paid”  as  rent, 
the  more  difficulty  in  qualifying  for  the 
rent  biu'den  preference.)  In  Ihe  present 
rule,  as  in  the  existing  rule,  the 
determination  of  rent  burden  is  based 
on  rent  owed  to  the  landlord. 

Rent  burden  in  rural  areas.  Comments 
state  that  some  families  don’t  qualify  for 
rent  burden  preference  because  rural 
areas  have  lower  rent.  The  comments 
urge  flexibility  in  determining  rent 
burden  for  ru^  families. 

The  percentage  rent  burden  (50 
percent)  needed  to  qualify  for 
preference  is  set  by  law.  HUD  does  not 


have  authority  to  allow  use  of  a  lower 
percentage  in  rural  areas.  If  rural  or  non- 
rural  families  can  rent  imits  for  less  than 
the  preference  threshold,  they  do  not 
qualify  for  the  preference. 

Preference  for  Public  Housing  Residents 
Summary  of  Law  and  Rule 

For  the  certificate  program,  a  1990 
law  provides  that  a  family  may  not  be 
denied  federal  preference  or  “delayed  or 
otherwise  adversely  affected”  in 
receiving  tenant-based  assistance 
“solely  because  the  family  resides  in 
public  housing”.  (42  U.S.C. 
1437f(d)(l)(A)(i);  1990  National 
Affordable  Housing  Act,  Section  545, 

104  Stat.  4218-4219]  The  amendment 
was  introduced  by  Congressman  Bartlett 
to  preserve  Section  8  federal  preference 
status  of  families  on  the  Section  8 
waiting  list  when  admitted  to  public 
housing.  (Transcript  of  May  21, 1990 
markup  by  Housing  Subcommittee  of 
Housing  Banking  Committee]  Another 
law  provides  that  In  selecting  families 
for  Section  8  certificate  or  voucher 
assistance  a  housing  agency  may  not 
“exclude  or  penalize”  a  family  solely 
because  the  family  resides  in  a  public 
housing  project.  [42  U.S.C.  1437f(s)] 

For  both  tenant-based  programs,  the 
rule  provides  that  if  a  public  housing 
family  was  on  the  HA  Section  8  tenant- 
based  waiting  list  when  admitted  to  the 
HA’s  pubUc  housing  (since  April  26, 
1993),  the  HA  federal  preference 
determination  must  be  based  on  the 
situation  of  the  applicant  at  the  time  of 
admission  to  public  housing  (beginning 
of  initial  public  housing  lease). 
(§982.210(c)(4)(ii)l 

Example 

At  the  time  a  family  is  admitted  to  an 
HA’s  pubUc  housing  program,  the 
family  is  on  the  HA’s  waiting  list  for 
Section  8  tenant-based  assistance.  The 
family  also  qualifies  for  federal 
preference  as  a  homeless  family.  The 
family  keeps  its  federal  preference 
status  (homeless)  on  the  Section  8 
waiting  list. 

Preference  Retention:  PTirpose  and 
Effect 

The  new  rule  implements  the  law 
which  provides  that  a  family  may  not  be 
denied  federal  preference  or  “otherwise 
adversely  afiected”  in  admission  to  the 
certificate  program  “solely  because”  the 
family  resides  in  public  housing.  [42 
U.S.C.  1437f{d)(l)(A)(i)]  The  law  is  a 
statutory  exception  to  the  broad  federal 
preference  requirement  (that  90  percent 
of  certificate  admissions  must  be 
families  who  currently  qualify  for 
federal  preference).  The  statutory 


exception  does  not  apply  to  the  voucher 
program.  However,  imder  the  voucher 
law,  for  good  cause  HUD  may  permit  an 
HA  to  admit  more  than  10  percent  non- 
federal  preference  holders  before 
families  who  qualify  for  federal 
preference.  [42  U.S.C.  1437f(o)(3)(B)] 

HUD  finds  that  the  need  for  uniformity 
in  administration  of  the  tenant-based 
programs  is  good  cause  to  require  that 
HAs  give  preference  for  voucher 
admission  of  public  housing  residents 
who  would  not  otherwise  currently 
quahfy  for  federal  preference. 

The  new  rule  applies  the  same 
requirements  for  both  Section  8  tenant- 
based  assistance  programs.  An  applicant 
for  an  HA’s  Section  8  program  that  is 
currently  living  in  public  housing  of  the 
same  HA  qualifies  for  Section  8  federal 
preference  if  the  applicant  was  quahfied 
for  preference  at  the  time  the  applicant 
was  admitted  to  public  housing. 

[§  982.210(c)(4)(ii)]  This  provision  only 
applies  if  the  applicant: 

(1)  Was  admitted  to  public  housing  on 
or  after  April  26, 1993 — ^the  statutory 
deadline  for  implementation  of 
preference  requirements  in  the  National 
Affordable  Housing  Act  of  1990.  [Pub.  L. 
102-550,  Section  104,  October  28, 1992, 
106  Stat.  3684] 

(2)  Was  qualified  for  federal 
preference  at  the  time  of  such 
admission. 

(3)  Was  on  the  HA’s  Section  8  tenant- 
based  waiting  list  at  the  time  of 
admission  to  the  same  HA’s  public 
housing. 

PTreference  Retention:  Family  Need 

Federal  preferences  direct  housing 
assistance  resources  to  families  with 
urgent  housing  needs.  Usually,  public 
housing  residents  do  not  currently 
qualify  for  federal  preference.  For  the 
most  part,  public  housing  residents  are 
not  displac^,  do  not  pay  over  fifty 
percent  of  income  for  rent  (most  public 
housing  families  pay  30  percent  of 
adjusted  income),  and  do  not  live  in 
substandard  housing. 

Under  the  rule,  federal  preference  for 
the  pubUc  housing  resident  is  based  on 
the  family’s  federal  preference  situation 
at  the  time  when  the  family  was 
admitted  to  pubUc  housing  (if  the  family 
was  on  the  HA’s  Section  8  waiting  Ust 
when  admitted  to  the  HA’s  public 
housing  program  on  or  after  April  26, 
1993).  Thus  a  family  that  was  homeless 
when  admitted  to  pubUc  housing,  but  is 
now  Uving  in  secure  and  decent  public 
housing,  is  treated  the  same  as  a 
homeless  family  on  the  street.  Both 
famiUes  benefit  from  the  federal 
preference  for  admission  of  famiUes 
living  in  substandard  housing. 
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In  scone  cases,  a  public  housing 
family  will  qualify  for  federal  preference 
because  of  the  family’s  current  situation. 
For  example,  a  femily  may  cuiT«itly 
live  in  a  public  housing  unit  that  is 
substandiard.  Thus  a  public  housing 
femily  may  receive  federal  preference 
for  admission  to  the  Section  8  traiant- 
based  assistance  programs  either  (1) 
because  of  the  family’s  preference 
situation  when  admitted  to  pubUc 
housing,  or  (2)  because  of  the  family’s 
current  fed«al  prefnence  status.  The 
rule  provides  that  the  HA  may  not  deny 
any  admission  preference  for  which  the 
applicant  is  currently  qualified  (federal, 
lo^  or  ranking  preference)  because  the 
applicant  already  resides  in  public  or 
otlmr  assisted  housing.  [§  982.205(c)(l]] 
HUD  received  many  public  comments 
on  the  proposed  provision  that  allows  a 
family  to  retain  its  federal  preference 
status  at  the  time  of  admission  to  public 
housing.  Most  comments  strongly 
oppose  this  requirement  Comments 
state  that  scarce  housing  resources 
should  be  directed  to  families  with  the 
greatest  need,  not  to  families  already 
residing  in  decrait,  safe  and  sanitary 
public  housing.  Some  comments 
acknowledge  that  the  regulation  follows 
the  intention  of  the  law. 

Comments  assert  that  the  language  of 
the  law  does  not  support  grant  of  a 
preference  based  on  the  family’s 
situation  at  a  past  time,  before  the 
family  entered  public  housing. 
Comments  claim  that  the  required 
preference  retention  unfairly  delays  or 
denies  assistance  to  other  fE^ihes.  The 
family’s  need  and  prefnence  should  be 
based  on  the  condition  of  the  family’s 
current  housing. 

Comments  state  that  the  preference 
for  public  housing  residents  is  unfair 
and  harmful  to: 

— families  that  currently  qualify  for 
federal  preference. 

— families  without  federal  preference. 
— families  Uving  in  other  project-based 
assisted  housing  (non-public 
housing). 

— families  living  in  private  housing. 

— families  not  currently  receiving  any 
form  of  housing  assistance. 

Other  comments  commend  HUD’s 
implementation  of  the  requirement  for 
retenticm  of  federal  preference.  'The 
comments  state  that  the  preference  is 
essential  so  a  public  housing  family  is 
not  locked  into  pubUc  housing  projects 
which  are  highly  segregated  or 
disproportionally  minority. 

HUD  notes  that  the  grant  of  federal 
preference  to  pubhc  housing  families 
that  would  not  otherwise  qualify  for 
preference  will  necessarily  operate  to 
limit  Section  8  openings  for  other 


famiUes.  Program  selection  is  the 
comp^tive  distribution  of  available 
openings.  By  requmng  the  retention  of 
a  family’s  originai  preference  status,  at 
the  time  of  admission  to  public  housing, 
the  Section  8  rule  carries  out  the 
specific  purpose  of  the  law — that  a 
family  may  not  be  denied  federal 
preference  or  “otherwise  adversely 
afiected’’  in  admission  to  the  Section  8 
program  because  the  family  resides  in 
public  housing. 

Preference  Retention:  Administration 

Comments  state  that  preference 
retention  increases  the  HA 
administrative  burden.  To  implement 
this  requirraient,  the  HA  must  track  and 
v«ify  &e  family’s  original  preference 
status.  By  allowing  HA  public  housing 
families  to  move  to  the  HA  Section  8 
program,  the  rule  will  create  public 
housing  vacancy,  turnover  and  financial 
brirden. 

Comments  object  that  the  preference 
retention  rule  treats  public  housing  as 
transitional  housing.  The  rule  implies 
that  public  housing  is  bad  housing,  from 
whu^  families  are  allowed  to  escape  by 
operatimi  of  an  artificial  preference. 
C^raticm  of  the  preference  imdercuts 
initiatives  for  improvement  of  public 
housing. 

HUD  a^ees  that  the  preference 
retention  will  cause  public  housing 
turnover  and  associated  HA 
administrative  costs.  However,  the  rule 
faithfully  implements  the  pxirpose  of  the 
law  as  expressed  in  committee  markup. 
The  law  is  designed  to  facilitate  a 
family’s  move  from  public  housing  to 
Section  8.  HUD  is  seeking  repeal  of  the 
law.  However,  at  this  time,  there  is  no 
way  to  avoid  the  costs  and 
administrative  burden  of  carrying  out 
the  law. 

An  HA  must  determine  and  verify  the 
family’s  federal  preference  status  at 
admission  to  the  HA’s  public  housing 
program.  At  the  subsequent  admission 
to  Section  8,  the  HA  can  rely  on 
information  obtained  for  the  prior 
determination  and  verification. 

Comments  state  that  the  preferential 
admission  of  public  housii^  families 
should  not  apply  to  more  than  five 
percent  of  annu^  admissions  to  the  HA 
Section  8  program.  This 
recommendation  is  not  adopted.  Under 
the  law,  HUD  is  not  authorized  to  set  a 
limit  on  the  percentage  of  Section  8 
housing  admissions  for  which  the  HA  is 
prohibited  from  denying  a  federal 
preference  because  a  family  resides  in 
public  housing. 


Preference  Retention:  For  Families  on 
Section  8  Waiting  Ust 

Under  the  proposed  rule,  the 
retention  of  federal  preference  would 
apply  if  a  family  was  on  the  Section  8 
waiting  list  when  admitted  to  public 
housing  on  or  after  September  1, 1991. 
Under  this  final  rule,  the  retention  of 
federal  preference  will  apply  to  a  family 
on  the  Section  8  waiting  list  when 
admitted  to  public  housing  on  or  after 
April  26, 1993.  This  date  is  the  statutory 
deadline  for  rulemaking  to  implement 
the  1990  preference  law  (six  months 
from  enactment  of  the  Housing  and 
Community  Development  Act  of  1992). 
(Pub.  Law  102-550,  October  28, 1992, 
Section  104, 106  Stat.  3684] 

Comments  object  that  the  retention  of 
federal  preference  only  applies  if  a 
feunily  is  (1)  on  the  Section  8  waiting  list 
(2)  at  the  time  of  admission  of  public 
housing  (3)  after  a  specified  date.  The 
comments  state  that  preference 
retention  should  also  apply  to  families 
which  apply  for  Section  8  after 
admission  to  public  housing. 

Comments  state  that  the  preference 
retention  should  cover  families 
admitted  to  public  housing  at  any  time 
in  the  past,  or  admitted  since  passage  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (NAHA)  on 
November  28, 1990  (proHbits  denial  of 
preference  because  a  family  resides  in 
public  housing).  Comments  state  that 
the  rule  favors  new  pubhc  housing 
residents  over  older  residents. 

The  Housing  and  Commimity 
Development  Act  of  1992  provides  that 
the  preference  amendments  under  the 
Cranston-Gonzalez  Act  must  be 
implemented  through  notice  and 
comment  rulemaking  by  expiration  of 
the  180-day  period  b^inning  on  the 
date  of  enactment  of  the  1992  law 
(October  28, 1992).  The  IBO^day  period 
expired  on  April  26, 1993.  Although  the 
Department  did  not  complete  the 
rulemaking  by  this  deadhne,  the  final 
rule  provides  that  the  retention  of 
federal  preference  status  apphes  to 
Section  8  waiting  list  femiUes  admitted 
to  pubhc  housing  on  or  after  that  date. 
Such  families  would  have  qualified  for 
preference  if  the  rule  had  b^n  issued  by 
the  deadline  date. 

HUD  has  not  adopted 
recommendations  to  go  beyond  the 
requirements  of  the  law — by  covering 
famihea  that  were  admitted  to  pubhc 
housing  before  April  26, 1993,  or  who 
applied  for  Section  8  after  admission  to 
pubhc  housing. 

Public  Housing  Family:  Denial  of 
Preference 

The  rule  provides  that  the  fact  that  a 
family  hves  in  pubhc  or  other  assisted 
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housing  may  not  be  used  as  a  ground  for 
denying  a  federal,  local  or  ranking 
preference  for  which  the  applicant  is 
currently  qualified.  [§  982.205(c)(l)l  If 
the  family’s  public  housing  unit  is 
substandard,  the  family  qualifies  for 
federal  preference,  the  same  as  a 
resident  of  private  substandard  housing. 
Comments  generally  approve  allowing  a 
federal  preference  for  a  public  housing 
resident  who  currently  qualifies  for 
federal  preference. 

Comments  assert  that  the  rule  favors 
public  housing  residents  over  applicants 
in  private  housing,  and  is  therefore 
unfair.  The  rule  does  not  direct  favored 
treatment  for  public  housing  residents 
(other  than  by  implementing  the  law 
that  allows  a  public  housing  family  to 
keep  the  same  preference  status  as  at 
admission  to  public  housing). 
Conversely,  however,  the  rule  does  not 
prohibit  the  adoption  of  a  ranking  or 
local  preference  for  residents  of  public 
housing.  The  rule  provides  that  the  HA 
may  target  assistance  for  families  who 
live  in  public  or  other  federally  assisted 
housing.  [§  982.202(b)(2)] 

Family  Receiving  HOME  Tenant-Based 
Assistance 

In  the  HOME  Program,  HUD  allocates 
funds  to  State  and  local  governments  for 
support  of  affordable  housing.  (24  CFR 
part  92]  A  participating  jurisdiction  may 
choose  to  use  HOME  funds  to  provide 
tenant-based  rental  assistance  for  low- 
income  families  during  a  period  of  up 
to  24  months.  Since  the  period  of  HOME 
rental  assistance  is  limited.  Section  8 
tenant-based  assistance  may  be  used  to 
provide  continued  rental  assistance  for 
a  family  after  termination  of  the  HOME 
subsidy. 

A  family  may  meet  Section  8  federal 
preference  criteria  at  the  time  the  family 
begins  tenant-based  assistance  under  the 
HOME  Program.  Usually,  the  family 
does  not  qiialify  for  preference  while 
4eceiving  the  HOME  subsidy.  To 
facilitate  the  transition  from  short-term 
tenant-based  assistance  imder  the 
HOME  Program,  the  HOME  statute 
provides  that  recipients  of  HOME  tenant 
based  rental  assistance  qualify  for 
Section  8  tenant  selection  preferences  to 
the  same  extent  as  when  they  initially 
received  the  HOME  rental  assistance. 

[42  U.S.C.  12742(a)(3)(D)]  As  in  the  case 
of  the  public  housing  preference 
retention  provisions  discussed  above, 
the  HOME  statute  permits  the  family  to 
retain  its  prior  federal  preference 
situation. 

This  rule  provides  that  if  a  Section  8 
applicant  is  ciurrently  receiving  tenant- 
based  assistance  under  the  HOME 
program,  the  HA  determines  whether 
the  applicant  qualifies  for  Section  8 


federal  preference  based  on  the  situation 
of  the  applicant  at  the  time  the 
applicant  began  to  receive  tenant-based 
assistance  under  the  HOME  program. 

[§  982.210(c){4){i)]  The  family  must 
show  that  it  qualifies  for  preference  on 
this  basis. 

Local  Preference 

For  non- federal  preference 
admissions,  the  law  provides  that  the 
HA  may  use  a  system  of  local 
preferences  “to  respond  to  local  housing 
needs  and  priorities”.  In  the  vocabulary 
of  this  rule,  the  term  “local  preference” 
means  a  preference  used  by  the  HA  to 
select  among  applicant  families  that  do 
not  qualify  for  federal  preference. 
l§  982.3,  §  982.207(a)(3)(iii)]  Each  year, 
ten  per  cent  of  admissions  can  be 
families  that  do  not  qualify  for  federal 
preference. 

The  HA  is  not  required  to  use  or 
exhaust  the  10  percent  quota  of 
admissions  not  subject  to  federal 
preference.  The  HA  may  elect  to  admit 
federal  preference  holders  without 
drawing  on  the  limit  for  local  preference 
admission. 

Preference  Hearing 

The  law  provides  that  local 
preferences  must  be  established  in 
writing  and  after  public  hearing.  [42 
U.S.C.  1437f(d)(l)(A){ii)  and 
1437f(o)(3)(B);  amended  by  1990  NAHA, 
Section  545  (104  Stat.  4219),  and  1992 
Housing  Act,  Section  144  (106  Stat. 
3714)]  'The  law  does  not  contain  any 
parallel  public  hearing  requirement  for 
HA  policies  implementing  the  federal 
preference,  or  for  HA  preferences  in 
selecting  among  federal  preference 
holders  (called  “ranking  preferences”  in 
this  rule).  In  the  proposed  rule,  HUD 
proposed  to  require  public  hearing  both 
for  adoption  of  preferences  used  to 
select  among  federal  preference  holders, 
and  also  for  adoption  of  preferences 
used  to  select  among  families  not 
qualifying  for  the  federal  preference. 

Comment  Some  comments  approve 
the  requirement  to  conduct  a  public 
hearing  on  HA  selection  preferences, 
asserting  that  the  hearing  process  will 
provide  valuable  input.  Other  comments 
oppose  the  hearing  requirement 
Comments  claim  that  the  hearing  will  be 
an  administrative  burden,  or  that  the 
hearing  will  attract  attention  of  special 
interest  groups.  HAs  are  able  to 
establish  other  local  policies  without 
hearing.  HUD  review  of  the  HA 
preference  policy  is  a  sufficient  check 
on  the  HA  policy. 

Comments  request  that  HUD  reheve 
HAs  of  the  hearing  requirement  in 
commimities  where  there  is  a  “CHAS” 
(Community  Housing  Affordability 
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Strategy)  that  determines  local  needs 
and  priorities.  Comments  suggest  that 
HUD  allow  an  HA  to  use  a  published 
local  notice,  instead  of  a  public  meeting 
or  hearing.  Comments  ask  whether,  if 
the  HA  serves  a  large  area,  a  hearing  in 
one  part  of  the  area  is  sufficient. 

Response:  The  solicitation  of  public 
comments  may  elicit  helpful  ideas  or 
information,  but  necessarily  entails 
some  burden  for  the  HA.  In  the  final 
rule,  a  hearing  is  only  required  for 
adoption  of  preferences  used  in  a  non- 
federal  preference  admission,  as 
required  by  the  law.  This  rule  provides 
that  local  preferences  may  be  adopted 
after  public  hearing  to  respond  to  local 
housing  needs  and  priorities.  [§  982.209] 
The  HA  is  not  required  to  adopt  a 
hearing  process  for  adoption  of  ranking 
preferences  for  selection  among  federal 
preference  holders  (representing  90 
percent  or  more  of  HA  admissions). 

At  this  time,  HUD  will  not  attempt  to 
dictate  a  set  hearing  procedure.  The 
essence  of  the  hearing  requirement  is 
that  there  should  be  a  reasonable 
process  for  soliciting  representative 
comment  by  interested  publics,  and  for 
the  comment  to  be  “heard”  (i.e., 
considered)  by  the  HA.  A  variety  of 
processes  can  be  devised  to  satisfy  the 
hearing  requirement,  and  the  process 
used  need  not  be  elaborate  or  expensive. 
The  HA  may  consider  appropriate  ways 
of  giving  public  notice — whether  by 
publication  in  the  local  press,  posting  in 
HA  offices  and  projects,  notice  to  legal 
services  offices  or  other  service 
organizations,  or  notice  to  applicants. 
The  rule  does  not  require  that  the 
hearing  must  necessarily  be  cast  as  a 
“meeting”  between  HA  representatives 
and  the  public,  so  long  as  the  HA  has 
a  procedure  for  gathering  and 
considering  public  comment.  If  the  HA 
elects  to  frame  the  hearing  process  as  an 
open  public  meeting,  the  rule  does  not 
prescribe  any  numter  of  meetings  or  the 
number  of  hearing  venues  within  the 
HA  jurisdiction. 

Conunents  object  to  requiring  public 
hearings  for  local  preferences  already 
contained  in  the  HUD-approved 
administrative  plan,  or  ask  if  hearing 
will  only  be  required  for  new  proposed 
preferences.  Comments  state  that 
hearing  should  only  be  required  for  a 
change  in  existing  local  preferences. 

Under  this  rule,  the  local  preference 
hearing  requirements  will  be  effective 
six  months  after  publication  of  the  rule 
(see  “effective  date”  provision  of  rule). 
The  hearing  requirements  apply  to  local 
preference  admissions  after  expiration 
of  the  six  month  period.  (The  hearing 
requirements  are  stated  in  §  982.209(b).) 
After  that  point,  the  HA  may  not 
continue  to  use  existing  local 
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preferences  until  the  HA  has  conducted 
the  public  hearing  required  by  law  and 
this  rule. 

Hearings  are  only  required  for  HA 
selection  preferences  that  are  used  for 
admission  of  families  that  do  not  qualify 
for  federal  preference.  In  admitting 
families  that  qualify  for  federal 
preference,  HAs  can  continue  to  apply 
the  scheme  of  federal  and  ranking 
preferences  in  the  HA’s  administrative 
plan. 

In  a  separate  rulemaking,  HUD 
proposed  revisions  of  federal  preference 
requirements  for  the  public  housing 
program  (and  for  other  assisted  housing 
programs).  [58  FR  44968  (August  25, 
1993)1  ha  representatives  asked 
whether  an  HA  can  hold  a  single 
hearing  to  consider  at  the  same  time 
local  preferences  to  be  used  both  in  the 
HA’s  public  housing  program,  and  in  its 
certificate  and  voucher  programs. 
Nothing  prevents  an  HA  from 
conducting  a  single  hearing  for  this 
purpose. 

Purpose  of  Local  Preference 

For  local  preference  admissions,  the 
law  leaves  broad  authority  for  an  HA  to 
develop  a  local  preference  system  to 
meet  local  housing  needs  and  priorities. 
The  local  needs  and  priorities  “may 
include”  certain  possible'purposes 
listed  in  the  law,  or  “other  objectives” 
of  national  housing  policy.  The  law 
does  not  contain  any  comprehensive  or 
exclusive  enumeration  of  allowable 
local  “needs  and  priorities”.  The  law 
merely  states  that  the  “specific 
purposes”  and  “other  objectives”  are 
included  among  the  local  needs  and 
priorities  that  may  be  served  by 
adoption  of  a  local  preference. 

In  the  proposed  rule,  HUD  listed  some 
examples  of  the  purposes  for  which  the 
HA  may  estabhsh  a  system  of  local 
preferences,  including  preferences 
designed  to  achieve  “other  objectives  of 
national  housing  policy”. 

Comments  approve  allowing  HA 
discretion  to  adopt  local  selection 
preferences.  Comments  state  that  HUD 
should  offer  examples  of  the  national 
housing  policy  objectives  for  which  the 
HA  may  adopt  a  local  preference. 
Comments  stress  that  the  HA  should  not 
be  limited  by  the  “examples”  listed  in 
the  rule. 

This  final  rule  provides  that  the  HA 
may  establish  a  system  of  local 
preferences  “to  respond  to  local  housing 
needs  and  priorities”.  [§  982.209(a)l  The 
law  states  that  the  local  preference 
system  may  be  designed  to  achieve 
“objectives  of  national  housing  policy 
affipmed  by  the  Congress”. 

The  local  needs  and  priorities  may 
include  the  objective  to  remedy  unsafe 


and  unsanitary  housing  conditions,  and 
to  improve  housing  opportunities  for 
residents  of  the  United  States, 
particularly  disadvantaged  minorities, 
on  a  nondiscriminatory  basis,  or  may 
promote  other  objectives  of  national 
housing  policy  affirmed  by  the 
Congress.  For  example,  see  the 
statements  of  national  housing  pohcy  in 
the  United  States  Housing  Act  of  1937 
(which  contains  Section  8)  [42  U.S.C. 
1437);  and  in  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990  [Pub.  L  101-625,  November  28, 
1990,  Section  102(3),  42  U.S.C. 

12702(3). 

An  HA  has  broad  discretion  to  adopt 
local  preferences  in  accordance  with 
local  circumstances  and  local  judgment. 
The  final  rule  does  not  give  examples  of 
local  preference  purposes.  The  HUD 
program  handbook  will  give  examples 
of  possible  local  preferences,  and  advice 
on  how  to  set  up  a  local  preference 
system. 

Other  comments  state  that  the  HA 
preferences  must  not  violate  fair 
housing  requirements,  and  should  be 
subject  to  HUD  review  and  approval. 

The  HA  policies  for  selection  of 
program  participants,  including  local 
preferences  and  ranking  preferences, 
must  be  contained  in  the  HA’s 
administrative  plan  or  equal 
opportxmity  plan.  The  selection  policy 
must  meet  fair  housing  requirements. 
Residency  preferences  must  be 
approved  by  HUD. 

Particular  Preferences 

Comments  recommend  that  the  HA 
should  have  discretion  to  grant 
preference  for  an  elderly  person  who 
lives  in  an  assisted  project,  but  who 
needs  to  move  closer  to  family  members 
or  medical  facilities.  An  HA  may  adopt 
a  ranking  or  local  preference  for  tliis 
purpose. 

Comments  recommend  that  HUD 
require  the  HA  to  grant  a  preference  for 
a  disabled  veteran  who  is  eligible  for 
discharge  from  a  hospital  or  nursing 
home.  Under  the  rule,  the  HA  may 
choose  to  adopt  a  ranking  or  a  local 
preference  for  a  disabled  veteran  who 
needs  a  rental  subsidy  to  lease 
accessible  standard  housing.  However, 
the  rule  does  not  force  the  HA  to  adopt 
such  a  preference. 

The  law  provides  that  an  HA  may 
grant  a  local  preference  for  the  purpose 
of  assisting  “youth”  after  discharge  from 
foster  care.  The  proposed  rule  recited 
this  optional  local  preference. 

Comments  ask  if  the  “youth”  would 
have  to  live  with  an  adult.  The  adoption 
of  such  a  preference  does  not  require 
any  change  in  the  criteria  for  admission 
of  families  to  the  HA  program.  If  the  HA 


chooses  to  adopt  such  a  local  youth 
preference,  the  HA  may  limit  the 
preference  to  cases  where  a  minor  will 
live  with  a  parent  or  guardian  or  other 
person  capable  of  establishing  ai>d 
managing  a  household.  The  HA  has  the 
authority  and  responsibility  to  define 
the  operation  of  its  local  preference. 

Comments  recommend  that  the  rule 
allow  a  preference  for  the  “near-elderly” 
(a  person  ftum  50  to  61  years  of  age). 

The  HA  has  wide  latitude  to  fashion  its 
systems  of  ranking  and  local  preference, 
and  could  adopt  a  ranking  or  local 
preference  for  admission  of  the  near 
elderly. 

Comments  recommend  that  the  rule 
allow  HA’s  with  a  large  jurisdiction  to 
award  preference  to  a  family  that  wants 
to  live  in  a  certain  “region”  of  the  HA 
jurisdiction.  This  suggestion  is  not 
adopted.  The  rule  continues  traditional 
program  policy  that  admission  may  not 
be  based  on  where  the  family  will  live 
with  assistance  xmder  the  program. 

[§  982.202(b)(3)]  The  tenant-based 
programs  are  designed  to  maximize  the 
ability  of  poor  families  to  choose  where 
they  want  to  live,  and  also  to  maximize 
opportunities  for  economic 
advancement  by  free  choice  of  housing. 
An  assisted  family  may  move  anywhere 
in  the  HA  jurisdiction,  or  anywhere 
outside  the  HA  jurisdiction  under 
portability  procedures. 

The  HA  preference  system  may  limit 
the  number  of  families  that  may  qualify 
for  any  ranking  or  local  preference. 
[§982.207(a)(3)(iv)l 

Selection  by  Random  Choice  or  Time  of 
Application 

'The  proposed  rule  provides  that  date 
and  time  of  application  govern  selection 
among  families  with  the  same 
preference  status.  Comments  asked  if 
the  HA  may  select  by  “lottery”  instead 
of  date  and  time  of  application. 

The  proposed  rule  was  not  intended 
to  prohibit  selection  by  techniques  of 
random  choice  among  families  on  the 
waiting  list.  HUD  agrees  that  use  of  a 
variety  of  random  choice  procedures 
may  be  a  fair  and  workable  way  to 
distribute  program  openings  among  a 
large  num^r  of  applicants.  The  rule 
clarifies,  as  originally  intended,  that  use 
of  date  and  time  of  application  is  not  the 
only  permitted  technique  for  sorting 
among  applicants  in  a  given  preference 
category,  "rhe  final  rule  specifically 
sanctions  use  of  random  choice 
procedures  for  selection  among 
applicants  with  the  same  preference 
status. 

The  rule  provides  that  the  HA  must 
use  one  of  two  techniques  to  select 
among  applicants  with  the  same 
preference  status  (federal,  ranking  or 
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local  preference):  (1)  Date  and  time  of 
application,  or  (2)  A  drawing  or  other 
random  choice  technique. 

[§  982.207(e)(1))  In  all  cases,  the 
selection  process  must  be  consistent 
with  the  preferences  required  by  federal 
law  and  regulation  (both  the  federal 
preference  requirements,  and  the 
preference  for  elderly,  disabled  or 
displaced  over  other  singles). 

[§  902.2O7(eK2)l  Whatever  the  process 
for  selection  of  applicants,  the  HA  must 
use  procedures  which  provide  a  clear 
audit  trail,  that  permits  verification  that 
each  applicant  has  been  selected  in 
accordance  with  the  method  specified 
in  the  administrative  plan. 
[§982.207(e)(3)l 

Findings  and  Certifications 
Impact  on  the  Economy 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291, 

Regulatory  Planning  Process.  Analysis 
of  the  rule  indicates  that  it  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  connection  with  the  proposed 
rule  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
room  10276,  451  Seventh  Street.  SW. 
Washington,  DC  20410-0500. 

Federalism  Impact 

The  General  Counsel,  as  the 
E)esignated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  impact  on  States  or 
their  political  subdivisions  only  to  the 
extent  required  hy  the  statute  being 
implemented.  The  rule  specifies  to  what 
extent  preferences  for  admission  of 
particular  categories  of  applicants  that 
are  established  by  the  local  housing 


agency,  in  accordance  with  a  statutorily- 
prescribed  hearing  procedure,  may  be 
used  to  admit  participants.  The  only 
guidelines  stated  for  the  local  agency’s 
discretion  are  those  required  by  the 
statute:  the  preferences  are  to  respond  to 
local  housing  needs  and  priorities. 

Since  the  rule  merely  carries  out  a 
statutory  mandate  and  does  not  create 
any  new  significant  requirements,  it  is 
not  subject  to  review  under  the 
Executive  Order. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  the  Order.  The 
rule  carries  out  the  mandate  of  federal 
statute  with  respect  to  admission 
preferences. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  it  does  not  place  major 
burdens  on  housing  authorities  or 
housing  owners. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1691  under  the  Office  of  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  in  the  Department’s 
Semiannual  Regulatory  Agenda 
published  on  April  25, 1994  (59  FR 
20424,  20471)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Regulatory  Review 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department’s  Rules  Docket  Clerk,  room 
10276,  451  Seventh  St.  SW., 
Washington,  DC  20410. 

List  of  Subjects 
24  CFR  Part  813 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Utilities. 


24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Homeless, 

Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  887 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  962 

Grant  programs — housing  and 
commimity  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  chapters  VIII  and  IX  of 
title  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  813~DEFtNITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

1.  The  authority  citation  for  part  813 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437f, 
1437n,  and  3535(d). 

§813.104  [Amended] 

2.  In  §813.104,  paragraph  (b)(2)  is 
removed,  and  paragraph  (b)(3)  is 
redesignated  as  paragraph  (b)(2). 

§813.105  [Amended] 

3.  Section  813.105  is  amended  as 
follows: 

a.  In  the  first  sentence  of  paragraph  (a) 
introductory  text,  the  words  “five 
percent”  are  removed  and  the  words 
“fifteen  percent”  are  added  in  their 
place. 

b.  Paragraph  (c)  is  removed  and 
reserved. 

c.  Paragraphs  (e)(2)  and  (e)(4)  are 
removed,  and  paragraph  (e)(3)  is 
redesignated  as  paragraph  (e)(2). 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-EXISTING  HOUSING 

4.  'The  authority  citation  for  part  882 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

5.  In  §  882.103,  the  introductory  text 
of  §  882.103  is  removed,  and  paragraph 
(b)  is  revised  to  read  as  follows: 

§882.103  “Finders-keepers”  policy. 

*  *  *  «  * 

(b)  The  PHA  may  not,  either  in  the 
provision  of  assistance  to  any  Family  in 
finding  a  unit  or  by  any  other  action. 
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directly  or  indirectly  reduce  any 
Family’s  opportunity  to  choose  among 
the  available  vmits  in  the  housing 
mariiet. 

***** 

6.  In  §  882.116,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  882.1 1 6  Responsibilities  of  the  PHA. 
***** 

(c)  Receipt  and  review  of  applications 
for  participation;  selection  of  applicants; 
verification  of  family  income  and  other 
factors  relating  to  eligibility  and  amount 
of  assistance;  and  maintenance  of  a 
waiting  list; 

***** 

§882.207  [Removed  and  reserved] 

7.  Section  882.207  is  removed  and 
reserved. 

8.  In  §  882.209,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  882.209  Selection  and  participation. 

(a)  Selection  for  participation.  For 
provisions  on  selection  of  participants 
for  the  Section  8  certificate  and  voucher 
programs,  see  Part  982,  Subpart  E  of  this 
title. 

***** 

§882.216  [Amended] 

9.  In  §  882.216,  paragraph  (a)(4)  is 
removed. 

§  882.21 9  [Removed  and  reserved] 

10.  Section  882.219  is  removed  and 
reserved. 

11.  In  §882.335,  paragraph  (a)(2)(i)  is 
revised  to  read  as  follows: 

§  882.335  Special  requirements  for  related 
lease  shared  housing. 

(a)*  *  • 

(2)*  *  * 

(i)  The  PHA  must  require  an  applicant 
Family  that  is  issued  a  Certificate  on  the 
basis  of  its  willingness  to  share  a  unit 
with  a  particular  Family  to  use  the 
Certificate  for  occupancy  of  a  imit  with 
that  Family  under  a  Contract  for  Related 
Lease  Shared  Housing.  However,  if  the 
Family  later  wants  to  move  to  another 
dwelling  unit  with  continued 
participation  in  the  PHA’s  program,  the 
Family  may  select  a  dwelling  tuiit  in 
any  area  where  the  PHA  is  not  legally 
barred  from  entering  into  Contracts. 
***** 

12.  In  §882.701,  paragraph  (c)  is 
revised  to  read  as  follows: 

§882.701  Purpose  and  applicability. 
***** 

(c)  Except  as  otherwise  expressly 
modified  or  excluded  by  this  subpart  G, 
project-based  assistance  under  this 
subpart  G  is  subject  to  all  provisions  of 


subparts  A  and  B  of  part  882,  and  of  part 
982  of  this  title. 

***** 

13.  In  §  882.753,  paragraph  (a)  is 
revised  to  read  as  follows* 

§  882.753  Family  participation. 
***** 

(a)  Participation.  For  purposes  of  this 
subpart  G,  a  Family  becomes  a 
participant  on  the  effective  date  of  the 
first  lease  with  the  owner  (first  date  of 
initial  lease  term). 

***** 

PART  887— HOUSING  VOUCHERS 

14.  The  authority  citation  for  part  887 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

§887.5  [Amended] 

15.  Section  887.5  is  amended  by 
removing  paragraph  (c). 

16.  In  §  887.59,  paragraphs  (c)  (1)  and 
(d)  are  revised  to  read  as  follows: 

§  887.59  Equal  opportunity  housing  plan. 
***** 

(c)  *  *  * 

(1)  Outreach  and  public  notice  to 
eligible  families; 

***** 

(d)  The  plan  must  include  any  special 
rules  for  use  of  HUD-targeted  housing 
vouchers. 

***** 

§887.105  [Amended] 

17.  Section  887.105  is  amended  as 
follows: 

a.  By  removing  firom  paragraph  (b)(1) 
the  phrase  “(see  §  887.107)’’. 

b.  By  removing  from  paragraph  (b)(2) 
the  phrase  “in  accordance  with 
§887.157”. 

§  887.107  [Removed  emd  reserved] 

18.  Section  887.107  is  removed  and 
reserved. 

19.  In  Part  887,  the  title  of  Subpart  D 
is  revised  to  read  as  follows: 

“Subpart  D— issuing  Housing  Vouchers" 

20.  In  Subpart  D  of  Part  887,  §  887.151 
is  revised  to  read  as  follows: 

§  887.151  Selection  for  participation. 

For  provisions  on  selection  of 
participants  for  the  Section  8  certificate 
and  voucher  programs,  see  Part  982, 
Subpart  E  of  this  title. 

§§887.152—887.157  [Removed  and 
reserved] 

21.  In  Subpart  D  of  Part  887, 
§§887.153,  887.155,  and  887.157  are 
removed  and  reserved. 

22.  In  §  887.565,  paragraph  (c)  is 
revised  to  read  as  follows: 


§887.565  Portability:  responsibilities  of 
the  receiving  PHA. 

***** 

(c)  The  receiving  PHA  must  recertify 
the  [family’s  income  initially  and  at  least 
annually  thereafter  for  purposes  of 
determining  the  housing  assistance  ' 
payments. 

***** 

23-24.  Part  982,  consisting  of  §§  982.1 
through  982.213,  is  added  to  chapter  IX 
to  read  as  follows: 

PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  UNIFIED  RULi= 
FOR  TENANT-BASED  ASSISTANCE 
UNDER  THE  SECTION  8  RENTAL 
CERTIFICATE  PROGRAM  AND  THE 
SECTION  8  RENTAL  VOUCHER 
PROGRAM 

Subpart  A— General  Information 

Sec. 

982.1  General  program  description. 

982.2  Applicability. 

982.3  Definitions. 

Subparts  B-D— [Reserved] 

Subpart  E— Admission  to  Tenant-Based 
Program 

982.201  Eligibility. 

982.202  How  applicants  are  selected: 
General  requirements. 

982.203  Special  admission  (non- waiting 
list):  Assistance  targeted  by  HUD. 

982.204  Waiting  list:  Administration  of 
waiting  list. 

982.205  Waiting  list:  Different  programs. 

982.206  Waiting  list:  Opening  and  closing; 
public  notice. 

982.207  Waiting  list:  Use  of  preferences. 

982.208  Waiting  list:  Residency  preference. 

982.209  Waiting  list:  How  applicant 
qualifies  for  local  preference. 

982.210  Waiting  list:  How  applicant 
qualifies  for  federal  preference. 

982.211  Federal  preference:  Involuntary 
displacement. 

982.212  Federal  preference:  Substandard 
housing. 

982.213  Federal  preference:  Rent  burden. 
Authority:  42  U.S.C  1437f  and  3535(d). 

Subpart  A — General  Information 

§  982.1  General  program  description. 

In  the  HUD  rental  voucher  program 
and  the  HUD  rental  certificate  program, 
a  rent  subsidy  is  paid  to  help  eligible 
families  affoi^  rent  for  decent,  safe,  and 
sanitary  housing.  Both  programs  are 
administered  by  State,  local 
governmental  or  tribal  bodies  called 
housing  agencies  (HAs).  HUD  provides 
funds  to  an  HA  for  rent  subsidy  on 
behalf  of  eligible  families.  HUD  also 
provides  funds  for  HA  administration  of 
the  progr£uns. 

§982.2  Applicability. 

Part  982  is  a  imified  statement  of 
requirements  for  admission  to  the 
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tenant-based  housing  assistance 
programs  under  Section  8  of  the  United 
States  Housing  Act  of  1937  (42  U.S  C. 
1437f).  The  tenant-based  programs  are 
the  Section  8  tenant-based  rental 
certificate  program  and  the  Section  8 
rental  vou^er  program. 

§982.3  Definitions. 

Admission.  The  effective  date  of  the 
first  HAP  contract  for  a  family  (first  day 
of  initid  lease  term)  in  a  tenant-based 
program.  This  is  the  point  when  the 
family  becomes  a  participant  in  the 
program. 

Annual  income.  Defined  in  24  CFR 
813.106. 

Applicant  (or  applicant  family).  A 
family  that  has  applied  for  admission  to 
a  program,  but  is  not  yet  a  participant 
in  the  program. 

Certificate.  A  document  issued  by  an 
HA  to  a  family  selected  for  admission  to 
the  rental  certificate  program.  The 
certificate  describes  the  program,  and 
the  procedures  for  HA  approval  of  a  unit 
selected  by  the  family.  The  certificate 
also  describes  the  obligations  of  the 
family  under  the  program. 

Certificate  or  voucher  holder.  A 
family  holding  a  voucher  or  certificate 
with  unexpir^  search  time. 

Certificate  program.  Rental  certificate 
program. 

Continuously  assisted.  An  applicant  is 
continuously  assisted  under  the  1937 
Housing  Act  if  the  family  is  already 
receiving  assistance  under  any  1937 
Housing  Act  program  when  the  family 
is  admitted  to  the  certificate  or  voucher 
program. 

Disabled  person.  A  person  who  is  any 
of  the  following; 

(1)  A  person  who  has  a  disability  as 
defined  in  section  223  of  the  Social 
Security  Act.  (42  U.S.C.  423) 

(2)  A  person  who  has  a  physical, 
mental,  or  emotional  impairment  that: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
■ability  to  live  independently;  and 

(iii)  Is  of  such  a  nature  that  ability  to 
live  independently  could  be  improved 
by  more  suitable  housing  conditions. 

(3)  A  person  who  has  a  developmental 
disability  as  defined  in  section  102(7)  of 
the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C.  6001(7)). 

Displaced  person.  A  person  displaced 
by  governmental  action,  or  a  person 
whose  dwelling  has  been  extensively 
damaged  or  destroyed  as  a  result  of  a 
disaster  declared  or  otherwise  formally 
recognized  under  federal  disaster  relief 
laws. 

Drug-related  criminal  activity.  The 
illegal  manufecture,  sale,  distribution. 


use,  or  possession  with  intent  to 
manufacture,  sell,  distribute  or  use,  of  a 
controlled  substance  (as  defined  in 
section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802)). 

Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

EO  plan.  Equal  opportimity  housing 
plan.  The  EO  plan  establishes  HA 
policies  for  implementing  civil  rights 
requirements. 

Fair  Market  Rent.  FMR.  Defined  in  24 
CFR  882.102. 

Family.  Defined  in  24  CFR  812.2. 
Family  composition  is  discussed  at 
§  982.201(c)  of  this  chapter. 

Family  unit  size.  The  appropriate 
number  of  bedrooms  for  a  family. 

Family  unit  size  is  determined  by  the 
HA  under  the  HA  occupancy  standards. 

Federal  preference.  A  preference 
under  federal  law  for  admission  of 
applicant  families  that  are  any  of  the 
following: 

(1)  Involuntarily  displaced. 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless). 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

Federal  preference  holder.  An 
applicant  that  qualifies  for  a  federal 
preference. 

FMR.  Fair  market  rent. 

HA.  Housing  Agency. 

HAP  contract.  Housing  assistance 
po  yments  contract. 

Housing  agency  (HA).  A  State,  county, 
mtmicipality  or  other  governmental 
entity  or  public  body  authorized  to 
administer  the  program.  The  term  “HA” 
includes  an  Indian  housing  authority 
(IHA).  (“PHA”  and  “HA”  mean  the 
same  thiim.) 

HUD.  Tne  U.S.  Department  of 
Housing  and  Urban  Development. 

Indian  housing  authority  (IHA).  A 
housing  agency  estabUshed  either: 

(1)  By  exercise  of  the  power  of  self- 
government  of  an  Indian  Tribe, 
independent  of  State  law;  or 

(2)  By  operation  of  State  law 
providing  specifically  for  housing 
authorities  for  Indians. 

Live-in  aide.  A  person  who  resides 
with  an  elderly  person  or  disabled 
person  and  who: 

(1)  Is  determined  to  be  essential  to  the 
care  and  well-being'  of  the  person. 

(2)  Is  not  obligated  for  the  suppiort  of 
the  person. 

(3)  Would  not  be  living  in  the  imit 
except  to  provide  necessary  supportive 
services. 

Local  preference.  A  preference  used 
by  the  HA  to  select  among  applicant 
families  without  regard  to  their  federal 
preference  status. 

Local  preference  limit.  Ten  percent  of 
total  annual  waiting  list  admissions  to 


the  HA’s  tenant-based  certificate  and 
voucher  programs.  The  local  preference 
limit  is  used  to  select  among  applicants 
without  regard  to  their  federal 
preference  status. 

Low-income  family.  A  family  whose 
annual  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families.  For  admission  to  the  certificate 
program,  HUD  may  establish  income 
limits  higher  or  lower  than  80  percent 
of  the  m^ian  income  for  the  area  on  the 
basis  of  its  finding  that  such  variations 
are  necessary  because  of  the  prevailing 
levels  of  construction  costs  or  unusually 
high  or  low  family  incomes. 

1937  Housing  Act.  The  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.).  The  HUD  tenant-based  programs 
are  authorized  by  Section  8  of  the  1937 
Housing  Act  (42  U.S.C  1437f). 

1937  Housing  Act  program.  Any  of 
the  following  programs: 

(1)  The  public  housing  program  or 
Indian  housing  program. 

(2)  Any  program  assisted  under 
Section  8  of  the  1937  Act  (42  U.S.C. 
1437f)  (including  assistance  under  a 
Section  8  tenant-based  or  project-based 
program). 

(i)  The  Section  23  leased  housing 
program. 

(ii)  The  Section  23  housing  assistance 
payments  program.  (“Section  23”  means 
Section  23  of  the  United  States  Housing 
Act  of  1937  prior  to  enactment  of  the 
Housing  and  Community  Development 
Act  of  1974.) 

Occupancy  standards.  Standeuds 
established  by  an  HA  to  determine  the 
appropriate  number  of  bedrooms  for 
families  of  different  sizes  and 
compositions.  See  definition  of  “family 
unit  size”. 

Participant.  A  family  that  has  been 
admitted  to  the  HA’s  certificate  program 
or  voucher  program.  The  family 
becomes  a  participant  on  the  effective 
date  of  the  first  HAP  contract  executed 
by  the  HA  for  the  family  (first  day  of 
initial  lease  term). 

PHA.  Public  housing  agency.  See 
definition  of  “HA”.  (“PHA”  and  “HA” 
mean  the  same  thing.) 

Program.  The  tenant-based  certificate 
program  or  voucher  program. 

iKiblic  housing  agency  (PHA).  A  State, 
county,  municipality  or  other 
governmental  entity  or  public  body 
authorized  to  administer  the  programs. 
The  term  “PHA”  includes  an  Indian 
housing  authority  (IHA).  (“PHA”  and 
“HA”  mean  the  same  thing.  In  this  rule, 
a  “PHA”  is  referred  to  as  a  “housing 
agency”  (HA)). 

Ranking  preference.  A  preference 
used  by  the  HA  to  select  among 
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applicant  families  that  qualify  for 
f^eral  preference. 

Rental  certificate.  Certificate. 

Rental  certificate  program.  Certificate 
program. 

Rental  voucher.  Voucher. 

Rental  voucher  program.  Voucher 
program. 

Residency  preference.  An  HA 
preference  for  admission  of  families  that 
reside  anywhere  in  a  specified  area, 
including  families  with  a  member  who 
works  or  has  been  hired  to  work  in  the 
area  (“residency  preference  area”). 

Residency  preference  area.  The 
specified  area  where  families  must 
reside  to  qualify  for  a  residency 
preference. 

Special  admission.  Admission  of  an 
applicant  that  is  not  on  the  HA  waiting 
list,  or  without  considering  the 
applicant’s  waiting  list  position. 

Unit.  Dwelling  unit. 

United  States  Housing  Act  of  1937 
(1937  Housing  Act).  The  basic  law  that 
authorizes  the  public  and  Indian 
housing  programs,  and  the  Section  8 
programs.  (42  U.S.C.  1437  et  seq.) 

Very  low-income  family.  A  family 
whose  annual  income  does  not  exceed 
50  percent  of  the  median  income  for  the 
area,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families.  HUD  may  establish  very  low- 
income  limits  higher  or  lower  than  50 
percent  of  the  median  income  for  the 
area  on  the  basis  of  its  finding  that  such 
variations  are  necessary  because  of 
unusually  high  or  low  family  incomes. 

Voucher  (rental  voucher).  A 
dociunent  issued  by  an  HA  to  a  family 
selected  for  participation  in  the  rental 
voucher  program.  The  voucher 
describes  the  program,  and  the 
procedures  for  HA  approval  of  a  unit 
selected  by  the  family.  The  voucher  also 
states  the  obligations  of  the  family 
under  the  program. 

Voucher  program.  Rental  voucher 
program. 

Waiting  list  admission.  An  admission 
from  the  HA  waiting  list. 

Subparts  B-D— [Reserved] 

Subpart  E — ^Admission  to  Tenant- 
Based  Program 

§982.201  EllgibUity. 

(a)  When  applicant  is  eligible:  general. 
The  HA  may  only  admit  an  eligible 
family  to  a  program.  To  he  eligible,  the 
applicant  must  be  a  "family”,  and  must 
be  income-eligible. 

(b)  Income. 

(1)  To  be  income  eligible,  the  family 
must  be  either 

(i)  A  “very  low-income”  family;  or 

(ii)  A  “low-income”  family  in  any  of 
the  following  categories: 


(A)  A  low-income  family  that  is 
“continuously  assisted”  under  the  1937 
Housing  Act. 

(B)  A  low-income  family  physically 
displaced  by  rental  rehabilitation 
activity  imder  24  CFR  part  511. 

(C)  A  low-income  non-purchasing 
family  residing  in  a  HOPE  1  (HOPE  for 
Public  and  Indian  Housing 
Homeownership)  or  HOPE  2  (HOPE  for 
Homeownership  of  Multifamily  Units) 
project. 

(D)  A  low-income  non-purchasing 
family  residing  in  a  project  subject  to  a 
homeownership  program  under  24  CFR 
248.173. 

(E)  A  low-income  family  displaced  as 
a  result  of  the  prepayment  of  a  mortgage 
or  voluntary  termination  of  a  mortgage 
insimmce  contract  under  24  CFR 
248.165. 

(F)  For  the  certificate  program  only,  a 
low-income  family  residing  in  a  HUD- 
owned  multifamily  rental  housing 
project  when  HUD  sells,  forecloses  or 
demolishes  the  project. 

(2)  The  HA  determines  whether  the 
family  is  income-eligible  by  comparing 
the  family’s  annual  income  (gross 
income)  Avith  the  HUD-estabUshed  very 
low-income  limit  or  low-income  limit 
for  the  area.  The  applicable  income 
limit  for  issuance  of  a  certificate  or 
voucher  when  a  family  is  selected  for 
the  program  is  the  highest  income  limit 
(for  the  family  unit  size)  for  areas  in  the 
HA  jurisdiction.  The  applicable  income 
limit  for  admission  to  the  program  is  the 
income  limit  for  the  area  where  the 
family  is  initially  assisted  in  the 
program.  The  family  may  only  use  the 
certificate  or  voucher  to  rent  a  imit  in 
an  area  where  the  family  is  income 
eligible  at  admission  to  the  program. 

(c)  Family  composition.  (1)  A 
“family”  may  be  a  single  person  or  a 
group  of  persons. 

(2)  A  “family”  includes  a  family  with 
a  child  or  children. 

(3)  A  group  of  persons  consisting  of 
two  or  more  elderly  persons  or  disabled 
persons  living  together,  or  one  or  more 
elderly  or  disable  persons  living  with 
one  or  more  live-in  aides  is  a  family. 

The  HA  determines  if  any  other  group 
of  persons  qualifies  as  a  “family”. 

(4)  A  single  person  family  may  be: 

(i)  An  elderly  person. 

(ii)  A  displaced  person.  v. 

(iii)  A  disabled  person. 

(iv)  Any  other  single  person. 

(5)  A  child  who  is  temporarily  away 
fix>m  the  home  because  of  placement  in 
foster  care  is  considered  a  member  of 
the  family. 

(d)  Continuously  assisted.  (1)  An 
applicant  is  continuously  assisted  under 
the  1937  Housing  Act  if  the  family  is 
already  receiving  assistance  under  any 


1937  Housing  Act  program  when  the 
family  is  admitted  to  the  certificate  or 
voucher  program. 

(2)  The  HA  must  establish  policies 
concerning  whether  and  to  what  extent 
a  brief  interruption  between  assistance 
under  one  of  these  programs  and 
admission  to  the  certificate  or  voucher 
program  will  be  considered  to  break 
continuity  of  assistance  under  the  1937 
Housing  Act. 

(e)  when  HA  verifies  that  applicant  is 
eligible.  The  HA  must  receive 
information  verifying  that  an  applicant 
is  eligible  within  the  period  of  60  days 
before  the  HA  issues  a  certificate  or 
voucher  to  the  applicant. 

(f)  Decision  to  deny  assistance. 

(1)  Notice  to  applicant.  The  HA  must 
give  an  applicant  prompt  written  notice 
of  a  decision  denying  admission  to  the 
program  (including  a  decision  that  the 
applicant  is  not  eligible,  or  denying 
assistance  for  other  reasons).  The  notice 
must  give  a  brief  statement  of  the 
reasons  for  the  decision.  The  notice 
must  also  state  that  the  applicant  may 
request  an  informal  review  of  the 
decision,  and  state  how  to  arrange  for 
the  informal  review. 

(2)  Grounds  for  decision.  For  a 
discussion  of  the  groimds  for  denying 
assistance  because  of  action  or  inaction 
by  the  applicant,  see  §  882.210 
(certificate  program)  of  this  title  and 

§  887.403  (voudier  program)  of  this  title 

§  982.202  How  applicants  are  selected: 
General  requirements. 

(a)  Waiting  list  and  other  admission 
The  HA  may  admit  an  applicant  for 
participation  in  the  program  either: 

(1)  As  a  special  admission  (see 
§982.203). 

(2)  As  a  waiting  list  admission  (see 
§  982.204  through  §  982.210). 

(b)  Prohibited  admission  criteria. 

(1)  Family  suitability  for  tenancy.  The 
owner  selects  the  tenant.  The  owner 
decides  whether  the  family  is  suitable 
for  tenancy.  The  HA  decision  whether 
to  admit  an  applicant  to  the  program 
may  not  he  based  on  an  applicant’s 
suitability  for  tenancy.  The  HA  may 
deny  assistance  to  an  applicant  ber^use 
of  dnig-related  criminal  activity  or 
violent  criminal  activity  by  family 
members.  (See  §  882.210(b)  (certificate 
program)  of  this  title  and  §  887.403(b) 
(voucher  program)  of  this  title.) 

(2)  Where  family  lives.  Admission  to 
the  program  may  not  be  based  on  where 
the  family  lives  before  admission  to  the 
program.  However,  the  HA  may  target 
assistance  for  families  who  live  in 
public  housing  or  other  federally 
assisted  housing. 

(3)  Where  family  will  live.  Admission 
to  the  program  may  not  be  based  on 
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where  the  family  will  live  with 
assistance  under  the  program. 

(4)  Family  characteristics. 

(i)  Admission  to  the  program  may  not 
be  based  on: 

(A)  Discrimination  because  members 
of  the  family  are  unwed  parents, 
recipients  of  public  assistance,  or 
children  bom  out  of  wedlock; 

(B)  Discrimination  because  a  family 
includes  children  (familial  status 
discrimination); 

(C)  Discrimination  because  of  age, 
race,  color,  religion,  sex,  or  national 
origin; 

(D)  Discrimination  because  of 
disability;  or 

(E)  Whether  a  family  decides  to 
participate  in  a  family  self-sufficiency 
program. 

(ii)  The  HA  may  not  adopt  a 
preference  for  admission  of  higher 
income  families  over  families  of  lower 
income. 

(c)  Applicant  status.  An  applicant 
does  not  have  any  right  or  entitlement 
to  be  listed  on  the  HA  waiting  list,  to 
any  particular  position  on  the  waiting 
list,  or  to  admission  to  the  programs. 

The  preceding  sentence  does  not  affect 
or  prejudice  any  right,  independent  of 
this  rule,  to  bring  a  judicial  action 
challenging  an  HA  violation  of  a 
constitutional  or  statutory  requirement. 

(d)  Admission  policy.  The  HA  must 
admit  applicants  for  participation  in 
accordance  with  HUD  regulations  and 
other  requirements,  and  with  policies 
stated  in  the  HA  administrative  plan 
and  EO  plan.  The  HA  admission  policy 
must  state  the  system  of  admission 
preferences  that  the  HA  uses  to  select 
applicants  from  the  waiting  list, 
including  any  federal  preference, 
ranking  preference,  local  preference  and 
residency  preference. 

§982.203  Special  admission  (non-waiting 
list):  Assistance  targeted  by  HUD. 

(a)  If  HUD  awards  an  HA  program 
funding  that  is  targeted  for  families 
living  in  specified  imits: 

(1)  The  HA  must  use  the  assistance  for 
the  families  living  in  these  units. 

(2)  The  HA  may  admit  a  family  that 
is  not  on  the  HA  waiting  list,  or  without 
considering  the  family’s  waiting  list 
position.  The  HA  must  maintain  records 
showing  that  the  family  was  admitted 
with  HUD-targeted  assistance. 

(b)  The  following  are  examples  of 
types  of  program  funding  that  may  be 
targeted  for  a  family  living  in  a  specified 
unit: 

(1)  A  family  displaced  because  of 
demolition  or  disposition  of  a  public  or 
Indian  housing  project; 

(2)  A  family  residing  in  a  multifamily 
rental  housing  project  when  HUD  sells, 
forecloses  or  demolishes  the  project; 


(3)  For  housing  covered  by  the  Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(41  U.S.C.  4101  et  s^.): 

(i)  A  non-purchasing  family  residing 
in  a  project  subject  to  a  homeownership 
program  (under  24  CFR  248.173);  or 

(ii)  A  family  displaced  because  of 
mortgage  prepayment  or  voluntary 
termination  of  a  mortgage  insurance 
contract  (as  provided  in  24  CFR 
248.165); 

(4)  A  family  residing  in  a  project 
covered  by  a  project-based  Section  8 
HAP  contract  at  or  near  the  end  of  the 
HAP  contract  term;  and 

(5)  A  non-purchasing  family  residing 
in  a  HOPE  1  or  HOPE  2  project. 

§  982.204  Waiting  list:  Administration  of 
waiting  list. 

(a)  Admission  from  waiting  list. 

Except  for  special  admissions, 
participemts  must  be  selected  from  the 
HA  waiting  list.  The  HA  must  select 
participants  from  the  waiting  list  in 
accordance  with  admission  policies  in 
the  HA  administrative  plan  and  EO 
plan. 

(b)  Organization  of  waiting  list.  The 
HA  must  maintain  information  that 
permits  the  HA  to  select  participants 
from  the  waiting  list  in  accordance  with 
the  HA  admission  policies.  The  waiting 
list  must  contain  the  following 
information  for  each  applicant  listed: 

(1)  Applicant  name; 

(2)  Family  unit  size  (number  of 
bedrooms  for  which  family  qualifies 
under  HA  occupancy  standards); 

(3)  Date  and  time  of  application; 

(4)  Qualification  for  federal 
preference; 

(5)  Qualification  for  any  ranking 
preference  or  local  preference;  and 

(6)  Racial  or  ethnic  designation  of  the 
head  of  household. 

(c)  Removing  applicant  names  from 
the  waiting  list. 

(1)  The  HA  administrative  plan  must 
state  HA  poficy  on  when  appUcant 
names  may  be  removed  from  the  waiting 
list.  For  example,  the  policy  may 
provide  that  the  HA  will  remove  names 
of  appUcants  who  do  not  respond  to  HA 
requests  for  information  or  updates,  or 
who  have  refused  offers  of  tenant-based 
assistance  under  both  the  certificate 
program  and  the  voucher  program. 

(2)  The  system  for  removing  applicant 
names  from  the  waiting  list  may  not 
violate  the  rights  of  a  disabled  person 
under  HUD  regulations  and 
requirements.  For  example,  if  an 
applicant’s  failure  to  respond  to  HA 
requests  for  information  or  updates  was 
caused  by  the  applicant’s  disability,  the 
HA  must  provide  reasonable 
accommodation  to  give  the  applicant  an 
opportunity  to  respond. 


(d)  Family  size.  (1)  The  order  of 
admission  from  the  waiting  list  may  not 
be  based  on  family  size,  or  on  the  family 
unit  size  for  which  the  family  qualifies 
under  the  HA  occupancy  policy. 

(2)  If  the  HA  does  not  have  sufficient 
funds  to  subsidize  the  family  imit  size 
of  the  family  at  the  top  of  the  waiting 
list,  the  HA  may  not  skip  the  top  family 
to  admit  an  applicant  with  a  smaller 
family  unit  size.  Instead,  the  family  at 
the  top  of  the  waiting  list  will  be 
admitted  when  sufficient  funds  are 
available. 

(e)  Funding  for  specified  category  of 
waiting  list  families.  When  HUD  awards 
an  HA  program  funding  for  a  specified 
category  of  families  on  the  waiting  list, 
the  HA  must  select  applicant  families  in 
the  specified  category. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2577- 
0169.) 

§  982.205  Waiting  list:  Different  programs. 

(a)  Tenant-based  programs:  Number 
of  waiting  lists. 

(1)  An  HA  may  use  a  single  waiting 
list  for  admission  to  its  tenant-based 
certificate  and  voucher  programs,  or 
may  use  separate  waiting  lists  for  a 
county  or  municipality. 

(2)  An  HA  must  use  the  same  waiting 
list  for  admission  to  its  tenant-based 
certificate  and  voucher  programs. 

(b)  Merger  and  cross-listing. 

(1)  Merged  waiting  list.  An  HA  may 
merge  the  waiting  list  for  tenant-based 
assistance  with  the  HA  waiting  list  for 
admission  to  another  assisted  housing 
program,  including  a  federal  or  local 
program.  In  admission  finm  the  merged 
waiting  list,  admission  for  each  federal 
program  is  subject  to  federal  regulations 
and  requirements  for  the  particular 
program. 

(2)  Non-merged  waiting  list:  Cross¬ 
listing.  If  the  HA  decides  not  to  merge 
the  waiting  list  for  tenant-based 
assistance  with  the  waiting  Ust  for  the 
HA’s  public  or  Indian  housing  program, 
project-based  certificate  program  or 
moderate  rehabilitation  program: 

(i)  If  the  HA’s  waiting  list  for  tenant- 
based  assistance  is  open  when  an 
applicant  is  placed  on  the  waiting  list 
for  the  HA’s  public  or  Indian  housing 
program,  project-based  certificate 
program  or  moderate  rehabiUtation 
program,  the  HA  must  offer  to  place  the 
applicant  on  its  waiting  list  for  tenant- 
based  assistance. 

(ii)  If  the  HA's  waiting  list  for  its 
public  or  Indian  housing  program, 
project-based  certificate  program  or 
moderate  rehabilitation  program  is  open 
when  an  applicant  is  placed  on  the 
waiting  list  for  its  tenant-based  program, 
and  if  &e  other  program  includes  units 
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suitable  for  the  applicant,  the  HA  must 
offer  to  place  the  applicant  on  its 
waiting  list  for  the  ciher  program. 

(c)  Other  housing  assistance;  Effect  of 
application  for,  receipt  or  refusal. 

(iKi)  The  HA  may  not  take  any  of  the 
following  actions  bwause  an  applicant 
has  applieu  for,  received  or  rehised 
other  housing  assistance; 

(A)  Refuse  to  list  the  appliccint  cm  the 
HA  w'aiting  list  for  tenant-based 
assistance; 

(B)  Deny  any  admission  preference  for 
which  the  applicant  is  currently 
qualified;  or 

(C)  Remove  the  applicant  from  the 
waiting  list. 

(ii)  For  this  purpose,  “other  housing 
assistance”  means  a  federal.  State  or 
local  housing  subsidy,  as  determined  by 
HUD,  inclucling  public  or  Indian 
housing.  However,  the  HA  may  remove 
such  applicants  from  the  waiting  list  in 
accordance  with  §  9d2.204(c). 

(2)  If  an  applicant  refuses  offers  of 
tenant-based  assistance  under  both  the 
certificate  program  and  the  voucher 
program,  the  HA  may  remove  the 
applicant  from  the  waiting  list  for 
tenant-hasLid  assistance. 

(3)  See  §  982.210(c)(4)  for  provisions 
concerning  retention  of  federal 
preference  by  an  applicant  that  either: 

(1)  Receives  assistance  under  the 
HOME  program,  or 

(ii)  Resides  in  the  HA’s  public  or 
Indian  housing. 

§  982.206  Waiting  list:  Opening  and 
closing;  public  notice. 

(a)  Public  notice.  (1)  When  the  HA 
opens  a  waiting  list,  the  HA  must  give 
public  notice  that  families  may  apply 
for  tenant-based  assistance.  The  public 
notice  must  state  where  and  when  to 
apply. 

(2)  The  HA  must  give  the  public 
notice  by  pubhcation  in  a  local 
newspaper  of  general  circulation,  and 
also  by  minority  media  and  other 
suitable  means  described  in  the  EO 
plan.  The  notice  must  comply  with  the 
HUD-approved  EO  plan  and  with  HUD 
fair  housing  requirements. 

(3)  The  public  notice  must  state  any 
limitations  on  who  may  apply  for 
available  slots  in  the  program. 

(b)  Criteria  defining  what  families 
may  apply. 

(1)  The  HA  may  adopt  criteria 
defining  what  families  may  apply  for 
assistance  under  a  public  notice. 

Example  A 

The  HA  decides  that  applications  will 
only  be  accepted  from  families  that 
qualify  for  f^eral  preference,  or  from 
homeless  federal  preference  families. 


Example  B 

In  admission  to  the  program,  the  HA 
must  give  preference  to  elderly  families, 
displaced  families  and  displaced 
persons  over  other  single  persons  (24 
CFR  812.3).  The  HA  decides  that 
applications  from  other  single  persons 
will  not  be  accepted. 

(2)  If  the  waiting  list  is  open,  the  HA 
must  accept  applications  from  families 
for  whom  the  list  is  open  unless  there 
is  good  cause  for  not  acceptting  the 
application  (such  as  a  denial  of 
assistance  because  of  action  or  inaction 
by  members  of  the  f^ily)  for  the 
grounds  stated  in  §  882.210  (certificate 
program)  of  this  title  and  §  887.403 
(voucher  program)  of  this  title). 

(c)  Closing  waiting  list.  (1)  If  the  HA 
determines  that  the  existing  waiting  list 
contains  an  adequate  jraol  for  use  of 
available  program  funding,  the  HA  may 
stop  accepting  new  applications,  or  may 
accept  only  applications  meeting 
criteria  adopted  by  the  HA. 

(2)  Even  if  the  HA  is  not  otherwise 
accepting  additional  applications,  the 
HA  must  accept  applications  from 
applicants  who  claim  a  federal 
preference  unless  the  HA  determines 
that  the  waiting  list  already  contains  an 
adequate  pool  of  applicants  who  are 
likely  to  qualify  for  a  federal  preference. 

§  982.207  Waiting  list:  Use  of  preferences. 

(a)  Types  of  preferences.  (1)  There  are 
three  types  of  admission  preferences: 

(1)  ‘‘Federal  preferences.” 

(ii)  ‘‘Ranking  preferences.” 

(iii)  ‘‘Local  preferences”. 

(2)  Federal  preference,  (i)  “Federal 
preferences”  are  required  by  federal 
law.  Under  federal  law,  the  HA  must 
give  preference  for  admission  of 
applicants  that  are: 

(A)  Involuntarily  displaced; 

(B)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(C)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(ii)  The  federal  preference 
requirements  determine  how  many 
selected  applicants  must  be  families 
with  a  federal  preference,  and  how 
many  selected  applicants  may  be 
families  without  a  federeil  preference. 

(3)  Other  preferences,  (i)  In  addition 
to  the  federal  preferences,  the  HA  may 
establish  “ranking  preferences”  or 
“local  preferences"  to  meet  local  needs 
and  priorities. 

(ii)  “Ranking  preferences”  are  used  in 
selecting  among  applicants  that  qualify 
for  federal  preference. 

(iii)  “Local  preferences”  are  used  in 
selecting  among  applicants  without 
regard  to  their  federal  preference  status. 


(iv)  The  HA  preference  system  may 
limit  the  number  of  applicants  that  may 
qualify  for  any  ranking  preference  or 
local  preference. 

(b)  Limit  on  local  preference 
admission.  (1)  “Local  preference  limit” 
means  ten  percent  of  total  annual 
waiting  list  admissions  to  an  HA’s 
tenant-based  certificate  and  voucher 
programs.  In  any  year,  the  number  of 
families  given  preference  in  admission 
to  the  HA  tenant-based  certificate 
program  and  voucher  program  pursuant 
to  a  local  preference  over  families  with 
a  federal  preference  may  not  exceed  the 
local  preference  limit. 

(2)  The  local  preference  limit  only 
applies  to  admission  of  an  applicant 
from  the  HA  waiting  list.  A  special 
admission  is  not  counted  against  the 
local  preference  limit. 

(3)  The  local  preference  limit  does  not 
apply  when  an  applicant  is  received  in 
an  HA  program  under  portability 
procedures.  The  admission  of  a 
portability  family  by  a  receiving  HA 
does  not  coimt  against  the  receiving  HA 
local  preference  limit.  The  admission  of 
such  a  family  (not  qualified  for  federal 
preference)  counts  against  the  local 
preference  limit  of  the  initial  HA. 

(c)  Use  of  prefereiwes  in  admission. 

(1)  In  selecting  applicants,  the  HA 
determines  if  an  applicant  qualifies  for 
a  federal  preference,  ranking  preference 
or  local  preference. 

(2)  Ranking  preference  governs 
selection  among  applicants  that  qualiiy 
for  a  federal  preference. 

(3)  Local  preference  governs  selection 
among  applicants  that  do  not  qualiiy  for 
a  federal  preference. 

(d)  Singes  preference:  Admission  of 
elderly,  disabled  or  displaced  over  other 
singles.  In  selecting  applicants,  the  HA 
must  give  preference  to: 

(1)  A  family  (with  or  without  federal 
preference): 

(1)  Whose  single  member  is  a 
displaced  person;  or, 

(ii)  Whose  head  or  spouse  or  single 
member  is  an  elderly  person  or  a 
disabled  person,  over 

(2)  A  single  person  (with  or  without 
federal  preference)  who  is  not  elderly, 
disabled  or  displaced. 

(e)  Methods  for  selection.  (1)  The  HA 
must  use  the  following  to  select  among 
applicants  on  the  waiting  list  with  the 
same  preference  status: 

(1)  Date  and  time  of  application,  or 

(ii)  A  drawing  or  other  random  choice 

technique. 

(2)  The  method  for  selecting 
applicants  from  preference  categories 
must  be  consistent  with  requirements 
governing  federal  preference,  and  the 
singles  preference  (described  in 
paragraph  (d)  of  this  section). 
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(3)  The  method  for  selecting 
applicants  from  preference  categories 
must  leave  a  clear  audit  trail  that  can  be 
used  to  verify  that  each  applicant  has 
been  selected  in  accordance  with  the 
method  specified  in  the  administrative 
plan. 

(f)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  HA  may  not  give 
a  preference  to  an  applicant  (federal 
preference,  ranking  preference  or  local 
preference)  if  any  member  of  the  family 
is  a  person  who  was  evicted  during  the 
past  three  years  because  of  drug-related 
criminal  activity  from  housing  assisted 
under  a  1937  Housing  Act  program. 
However,  the  HA  may  give  an 
admission  preference  in  any  of  the 
following  cases: 

(1)  If  the  HA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  HA. 

(2)  If  the  HA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity. 

(3)  If  the  HA  determines  that  the 
evicted  person  no  longer  participates  in 
any  drug-related  criminal  activity. 

(g)  Fair  Housing  requirements.  (1) 

Any  admission  preferences  that  are  used 
by  an  HA  must  be  established  and 
administered  in  accordance  with  the 
following  authorities,  and  HUD 
implementing  regulations: 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d): 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619): 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  (27  FR  11527  (3 
CFR,  1959-1963  Comp.,  p.  652); 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794); 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107);  and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213). 

(2)  Preferences  must  be  consistent 
with  HUD’S  affirmative  fair  housing 
objectives.  The  HA  may  not 
discriminate  against  families  or  family 
members  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
familial  status  or  disability. 

(h)  Informing  applicants  about 
admission  preferences.  The  HA  must 
inform  applicants  about  available 
preferences.  The  HA  must  give 
applicants  an  opportimity  to  show  that 
they  qualify  for  available  preferences 
(federal  preference,  ranking  preference 
or  local  preference). 


reside  anywhere  in  a  specified  area, 
including  families  with  a  member  who 
works  or  has  been  hired  to  work  in  the 
area.  The  area  where  families  must 
reside  to  qualify  for  the  preference  is 
called  a  “residency  preference  area”. 

(b)  Any  residency  preference  must  be 
approved  by  HUD. 

(c)  If  approved  by  HUD,  the  HA  may 
adopt  a  residency  preference  that 
establishes  a  county  or  municipality  as 
a  residency  preference  area.  An  HA  may 
not  adopt  a  residency  preference  for  an 
area  smaller  than  a  county  or 
municipality. 

(d)  A  residency  preference  must  apply 
to  families  with  a  member  who  works  or 
has  been  hired  to  work  anywhere  in  a 
residency  preference  area.  In  applying 
the  residency  preference,  such  families 
must  be  treated  like  families  that  reside 
in  the  residency  preference  area. 

(e)  A  residency  preference  may  not  be 
based  on  how  long  the  applicant  has 
resided  in  or  worked  in  the  HA 
jurisdiction  or  residency  preference 
area. 

(f)  The  HA  may  use  a  HUD-approved 
residency  preference  as  a  ranking  or 
local  preference. 

§  982.209  Waiting  list:  How  applicant 
qualifies  for  local  preference. 

(a)  Local  preference:  Use  and  purpose. 
“Local  preferences”  are  used  to  select 
among  applicants  that  do  not  qualify  for 
a  federal  preference.  The  HA  may  adopt 
a  system  of  local  preferences  to  respond 
to  local  housing  needs  and  priorities. 

(b)  Procedure.  Local  preferences  may 
only  be  adopted  or  amended  after  the 
HA  has  conducted  a  public  hearing.  The 
HA  may  only  use  local  preferences  in 
selection  for  admission  if  the  HA  has 
conducted  the  required  public  hearing. 

§  982.21 0  Waiting  list:  How  applicant 
qualifies  for  federal  preference. 

(a)  Applicable  definitions.  Unless 
HUD  has  reviewed  and  approved 
alternative  definitions,  the  HA  must  use 
the  definitions  of  the  following  terms  in 
this  part: 

(1)  “Standard,  permanent  replacement 
housing”. 

(2)  “Involuntciry  displacement”. 

(3)  “Substandard  housing”. 

(4)  “Homeless  family”. 

(5)  “Family  income”. 

(6)  “Rent”. 

(b)  Ranking  preferences:  Selection 
among  federal  preference  holders.  (1) 
The  HA  admission  policy  may  provide 
for  use  of  ranking  preferences  to  select 
among  applicants  that  qualify  for  federal 
preference. 

(2)  The  HA  may  limit  the  number  of 
applicants  who  may  qualify  for  any 
raiding  preference. 


§  982.208  Waiting  list:  Residency 
preference. 

(a)  “Residency  preference”  is  a 
preference  for  admission  of  families  that 


(3)  The  HA  ranking  preferences  may 
determine  the  relative  weight  of  the 
federal  preferences  through  means  such 
as: 

(i)  Aggregating  the  federal  preferences 
(such  as,  two  federal  preferences 
outweigh  one  and  three  outweigh  two). 

(ii)  Ranking  the  federal  preferences. 

For  example,  the  HA  admission  policy 
may  provide  that  an  applicant  who  lives 
in  substandard  housing  has  preference 
over  an  applicant  who  qualifies  for  a 
rent  burden  preference  (paying  more 
than  50  percent  of  income  for  rent). 

(iii)  Ranking  the  definitional  elements 
of  a  federal  preference.  For  example,  the 
HA  admission  policy  may  provide  that 
an  applicant  living  in  substandard 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  has 
preference  over  an  applicant  whose 
housing  is  substandard  only  because  the 
housing  does  not  have  a  usable  bathtub 
or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family. 

(iv)  The  HA  admission  policy  may 
give  ranking  preference  for  working 
families.  However,  the  preference  may 
not  violate  the  prohibitions  against 
discrimination  on  the  basis  of  age  or 
disability.  An  applicant  must  be  given 
the  benefit  of  the  preference  for  working 
families  if  the  head  and  spouse,  or  sole 
member,  are  age  62  or  older  or  are 
receiving  social  security  disability, 
supplemental  security  income  disability 
benefits,  or  any  other  payments  based 
on  an  individual’s  inability  to  work.  If 
an  HA  adopts  a  ranking  preference  for 
working  families,  the  admission  policy 
may  not  give  greater  preference  to  an 
applicant  based  on  the  amount  of 
employment  income. 

(4)  The  HA  admission  policy  may  give 
ranking  preference  for  graduates  of,  or 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of  federal  preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  tlie  HA. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 
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(iii)  Bent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  dian  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
f^eral  preference  by  certifying  to  the 
HA  that  the  family  qualifies  for  federal 
preference.  The  HA  must  accept  this 
certification,  luiless  the  HA  verifies  that 
the  applicant  is  not  qualified  for  federal 
preference. 

(3)  Verification  of  preference. 

(i)  Before  an  applicant  is  admitted  on 
the  basis  of  a  federal  preference,  the 
applicant  must  provide  information 
ne^ed  by  the  HA  to  verify  that  the 
applicant  qualifies  for  a  federal 
preference  because  of  the  applicant’s 
current  status.  The  applicant’s  current 
status  must  be  determined  without 
regard  to  whether  there  has  been  a 
change  in  Uie  applicant’s  qualification 
for  a  federal  preference  between  the 
certification  and  selection  for 
admission,  including  a  change  from  one 
federalpreference  catego^  to  another. 

(ii)  The  HA  may  adopt  its  ovra 
verification  procedures. 

(iii)  Once  the  HA  has  verified  an 
applicant’s  qualification  for  a  federal 
preference,  the  HA  need  not  require  the 
applicant  to  provide  information  needed 
by  the  HA  to  verify  such  qualification 
again  unless: 

(A)  The  HA  determines  reverification 
is  desirable  because  a  long  time  has 
passed  since  verification;  or 

(B)  The  HA  has  reasonable  grounds  to 
believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Retention  of  prejerence.  (i)  If  a 
Section  8  applicant  is  currently 
receiving  tenant-based  assistance  under 
the  HOME  irogram  (24  CFR  part  92), 
the  HA  determines  whether  the 
applicant  qualifies  for  Section  8  federal 
preference  based  chi  the  situation  of  the 
applic:ant  at  the  time  the  applicant 
b^an  to  receive  tenant-based  assistance 
under  the  HOME  program. 

(ii)  If  an  applicant  seeking  admission 
to  an  HA’s  tenant-based  program 
currently  resides  in  public  or  Indian 
housing  of  the  same  HA,  and  was  on  the 
HA’s  tenant-based  program  waiting  list 
when  admitted  to  the  HA’s  public  or 
Indian  housing  cm  or  after  April  26, 
1993,  the  HA  determines  whether  the 
applicant  qualifies  for  Secrtion  8  federal 
preference  based  on  the  situaticm  of  the 
applicant  at  the  time  the  applicant  was 
admitted  to  the  HA’s  public  or  Indian 
housing  program  (beginning  of  initial 
public  housing  lease).  r 

(d)  Notice  and  opportunity  for  a  ■ 
meeting  where  federal  preference  is 
denied.  (1)  if  the  HA  determines  that  an 
applicant  does  not  cjualify  for  a  federal 


preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
HA  must  promptly  give  the  applicant 
written  ncrtice  of  the  determination.  The 
noticre  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  an  HA  representative  to 
review  the  determination.  The  meeting 
may  be  conducted  by  any  person  or 
persons  designated  by  the  HA,  who  may 
be  an  officer  or  employee  of  the  HA, 
including  the  person  'i^o  ihade  or 
reviewed  the  determination  or  a 
subordinate  employee. 

(2)  The  applicmit  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  l^n  discriminated 
against  on  the  basis  of  rac:e,  color, 
religion,  sex,  national  origin,  age, 
disability  or  familial  status. 

§  982.21 1  Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preferenc:e  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(1)  'The  applicant  has  been 
involimtarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing. 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the  , 
family  or  verification  by  the  HA. 

(2) (i)  “Standard,  permanent 
replacement  housing’’  is  housing: 

(A)  'That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  “Standard,  permanent 
replacement  housing’’  does  not  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant’s  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant’s  unit  is  uninhabitable 
b^ause  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 


of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner’s  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  'The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily  * 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant’s  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant’s  housing  vmit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant’s  housing  unit  for 
rehabilitation  or  for  any  pther  reason; 
notice  to  an  applicant  ^at  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  imder  an  agreement  ^at  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  resuh 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply -with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence,  (i)  An  applicant  is 
involuntarily  displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  imit  because  of  domestic 
violence;  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  “Domestic  violence”  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant’s  household. 


36689 


Federal  Register  /  Vol.  59,  No-.  1'36  /  Mondciy,  July  1-8,  1994  /  Rules  and  Regulations 


(iii)  For  an  applicant  to  qualify  as 
involuntarily  displaced  because  of 
domestic  violence; 

(A)  The  HA  must  determine  that  the 
domesdc  violence-  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicemt  family 
unless  the  HA  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  HA  may  deny  or  terminate 
assistance  to  the  family  for  breach  of 
this  certification. 

(5)  Displacement  to  avoid  reprisals,  (i) 
An  applicant  family  is  involuntarily 
displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency,  and 

(B)  Based  on  a  threat  assessment,  the 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  HA  may  establish  appropriate 
safeguards  to  conceal  the  identity  of 
families  requiring  protection  against 
such  reprisals. 

(6)  Displacement  by  hate  crimes,  (i) 

An  applicant  is  involuntarily  displaced 
if: 

(A)  One  or  more  members  of  the 
applicant’s  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant’s  peaceful 
enjoyment  of  the  unit. 

(ii)  “Hate  crime’’  means  actual  or 
threatened  physical  violence  or 
intimidaUoh  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person’s  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  HA  must  determine  that  the 
hate  crime  involved  occurred  recently 
or  is  of  a  continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  changes  to  the  unit  that  would 
make  critical  elements  accessible  to  the 
disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  Section  203  of  the  Housing 


and  Community  Etevelopment 
Amendments  of  1978. 

§982.212  Federal  preference:  Substandard 
housing. 

(a)  When  a  unit  is  substandard.  A  unit 
is  substandard  if  the  unit: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family;  , 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  or 
government. 

(b)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if; 

(1)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(2)  The  imit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
fi-om  serious  damage  to  the  structure. 

(c)  Homeless  family.  (1)  An  applicant 
that  is  a  homeless  family  is  considered 
to  be  living  in  substandard  housing. 

(2)  A  “homeless  family”  includes  any 
person  or  family  that: 

(i)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence:  and  also 

(ii)  Has  a  primary  nighttime  residence 
that  is: 

(A)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing): 

(B)  An  institution  that  provides  a 
temporary  residence  for  persons 
intended  to  be  institutionalized:  or 

(C)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(3)  A  “homeless  family”  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  the  Congress  or  a  State  law. 

(d)  Status  of  SRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference. 


SRO  housing  is.  not  considered 
substandard  solely  because  the  unit 
does  not  contain  sanitary  or  food 
preparation  facilities. 

§982.213  Federal  preference:  Rent 
burden. 

(a)  “Rent  burden  preference”  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(b)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(1)  “Family  income”  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 

(2)  “Rent”  means: 

(i)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family’s 
current  landlord;  and 

(ii)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(A)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program;  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(3)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  ft-om  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family’s  income. 

(4)  For  an  applicant  who  owns  a 
manufactured  home,  but  who  rents  the 
space  upon  which  it  is  located,  rent 
includes  the  monthly  payment  to 
amortize  the  purchase  price  of  the 
home,  calculated  in  accordance  with 
HUD’s  requirements. 

(5)  For  members  of  a  cooperative,  rent 
means  the  charges  under  the  occupancy 
agreement  between  the  members  and 
the  cooperative. 

(c)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(1)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days; 

(2)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant’s  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant’s  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(i)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437  et  seq.); 
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(ii)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965  (12 
U.S.C  1701s);  or 


(iii)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act  (12  U.S.C.  1715Z-1). 


Dated:  June  24, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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35036,35044,35411 

55 . 36065 

61 . - . 36280 

80  . 35854 

81  . 35044 

85  . .33912 

86  . 33912,  36368 

112  . .34070 

141  . 34320 

142  . 34320 

180 . .35627,  35629 

185  . 35629 

186  . 35629 

271 . 35266 

300 . .35852 

372 . .34386 

600 . 33912 

Proposed  Rules: 

Ch.  I.. . 33940 

51  . 35292 

52  . 33941,34399,34401, 

35072, 35079, 35875, 35883, 
36116, 36120, 36123, 36128, 

36408 

60 . 36130 

63 . - . 36130 

81 . 350^9 
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141 . 

. . 35891 

899 . 

. 36087 

237 . 

. 36088 

143 . 

. . 35891 

889 . 

. 35630 

252 . 

. 36088 

152 . . 

. 35662 

Proposed  Rules: 

Proposed  Rules: 

174 . 

. 35662 

67 . 

. 36421 

Ch.  XIV . . 

. 36108 

180 . 

. 35663 

209  . 

8.8flQ8 

185 . 

. 33941 

45  CFR 

989 

.  35895 

42  CFR 

Proposed  Rules: 

926 . 

...: . 35294 

615 . 

. . 35079 

952 . 

. 35294 

405 . 

. 36069 

970 . 

. 35294 

414 . 

. 36069 

46  CFR 

417 . 

. 36072 

68 . . 

.  36088 

49  CFR 

431 . 

. 36072 

172 . 

. 35411 

434 . 

. 36072 

47  CFR 

195 . 

..35465.  36256 

1 003 . 36072  Ch.  I . . . 35631  392 . 34708 

Proposed  Rules:  22  . 35054  393 . 34708,  34712 

421 . 35664,36415  43 . 35632  571 . 35636 


440  . 3641 9  73  . 34391 ,  34766,  35055,  1 056 . 34392 


43  CFR 

Public  Land  Order: 

. 34899 

74 . 

80 . 

35268 

. 35635 

. 35268 

Proposed  Rules: 

171 . 

i79 

. 36488 

aaiftA 

7055 . 

87....: . 

. 35268 

17a 

aRdRR 

7064 . 

. 34582 

17.6 

afvdRR 

7065 . 

. 35054 

. 35664 

17fi 

.38488 

7067 . 

. 35859 

61 . 

. 33947 

177 . 

. 36488 

7068 . 

. 35859 

64 . 

. 33947 

178 . 

. 36488 

7069 . 

. 35267 

69 . 

. 33947 

383 . 

.  36338 

Proposed  Rules: 

73  . 34404, 

34405,  35081, 

.  541 . 

. 3508 

Ch.  1 . 

. 36108 

35082, 35292, 35293, 35785, 

571  . 34405.  35298,  35300, 

Ch.  II . 

. 36108 

35893,35894 

35670, 35672 

Subtitle  A . 

. 36108 

74 . 

. 35665 

9ftnn 

. 35596 

97 . 

. 36157 

50  CFR 

2810 . 

. 35596 

17 . 

. 35860 

2880 . 

. 35596 

48  CFR 

100 . 

. 36063 

206 . 

. 36088 

215 . 

. 35471 

44  CFR 

999 . 

. 36088 

216 . 

. 35864 

64 . 

. 36370 

226 . 

. 36088 

229 . 

. 34899 

301 . 

. 35474,  35475 

630 

. 36090 

651 

. 35056 

658 . 

. 34582 

672. .„. 

. 35056 

675 .... 

. 33920,  34392,  34583. 

/  . . 

35056, 35057, 35476. 35638 


681 . 35270 

Proposed  Rules: 

Ch.  1 . 36108 

Ch.  II . 35674 

Ch.  IV . 36108 

17  . 34784.35089.  35303, 


35304, 35305, 35307, 35496, 
35584, 35674, 35896. 35900 
20 . . 35566 


32 . 

. 36342,  36348 

999 . . 

. 35089 

227 . 

. 36158 

644 . 

. . . 35308 

654 . 

. 33947 
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Note:  No  public  bills  which 
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received  by  the  Office  of  the 
Federal  Register  for  inclusion 
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Laws. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  f)  precedes  each  entry  that  has  been  issued  since  last 
week  arxj  which  is  now  available  for  sate  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  vofumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affect^,  which  is  revised  morTthly. 

The  annual  rate  tor  subscription  to  all  revised  volumes  is  $829.00 
domestic,  $207.25  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Mond^  through  Friday,  at  (202)  512-1800 


from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX 

your  charge  orders 

to  (202)  512-2233. 

Tttie 

Stock  Number 

Price 

Revision  Date 

1, 2  (2  Pesenred) . 

...  (869-022-00001-2) . 

$5.00 

Jon.  1,  1994 

3  (1993  Compiotion 

and  Ports  100  and 

101) . 

...  (869-022-00002-1)  .„... 

33.00 

«Jan.  1,  1994 

4  ..  . 

(Jv.Oun59-nnnnvo) 

5.50 

Jon.  1,  1994 

5  Parts: 

1-699  . . . . 

...  (869-022-00004-7) 

22.00 

Jon.  1  1994 

700-1199  _  _ 

(869-022-00005-5) _ 

19.00 

Jon.  L  1994 

1200-End, 6  (6 

Reserved) . 

...  (869-022-00006-3) _ 

2300 

Jon.  1, 1994 

7  Parts: 

0-26 . 

...  (869-022-00007-1) . 

21.00 

Jon.  1,  1994 

27-45  . 

...  (869-022-00008-0) . 

14.00 

Jon.  1,  1994 

46-51  . 

...  (869-022-00009-8) . 

20.00 

‘Jon.  1,  1993 

52  . 

...  (869-022-00010-1) . 

30.00 

Jon.  1,  1994 

53-209  . 

...  (8694)22-00011-0) . 

23.00 

Jon.  1,  1994 

210-299  . 

...  (869-022-00012-8) . 

32.00 

Jon.  1,  1994 

300-399  . 

...  (869-022-00013-6)  ._... 

16.00 

Jon.  1,  1994 

400-699  . 

...  (869-022-000144) . 

18.00 

Jon.  1,  1994 

700-899  . 

...  (869-022-00015-2) . 

22.00 

Jon.  1,  1994 

900-999  . 

...  (869-022-00016-1) . 

34.00 

Jon.  1,  1994 

1000-1059  . 

...  (869-022-00017-9) . 

23.00 

Jon.  1,  1994 

1060-1119  . 

...  (869-022-00018-7) . 

15.00 

Jon.  1,  1994 

1120-1199  . 

...  (869-022-00019-5  . 

12.00 

Jon.  1,  1994 

1200-1499  . 

...  (869-022-00020-9) . 

30.00 

Jon.  1,  1994 

1500-1899  . 

...  (869-022-00021-7) . 

30.00 

Jon.  1,  1994 

1900-1939  . 

...  (869-022-00022-5) . 

15.00 

Jon.  1,  1994 

1940-1949  . 

...  (869-022-00023-3) . 

30.00 

Jon.  1,  1994 

1950-1999  . 

...  (869-022-00024-1) . 

35.00 

Jon.  1,  1994 

2000-End . . . 

...  (869-022-00025-0) . 

14.00 

Jon.  1,  1994 

8 . 

...  (869-022-00026-8) . 

22.00 

Jon.  1,  1994 

9  Parts: 

1-199  . 

....  (869-022-000274) . 

29.00 

Jon.  1,  1994 

200-End  . 

...  (869-022-000284) . 

23.00 

Jon.  1,  1994 

10  Parts: 

0-50  . 

....  (869-022-00029-2) . 

29.00 

Jon.  1,  1994 

51-199  . 

....  (869-022-00030-6) . 

22.00 

Jon.  1,  1994 

200-399 . 

...  (869-022-000314) . 

15.00 

‘Jon.  1,  1993 

400499 . 

....  (869-022-00032-2) . 

21.00 

Jon.  1,  1994 

500-End  . 

....  (869-022-00033-1) . 

37.00 

Jon.  1,  1994 

11  . . 

....  (869-022-00034-9) . 

14.00 

Jon.  1,  1994 

12  Parts: 

1-199  . 

....  (869-022-00035-7) . 

12.00 

Jon.  1,  1994 

200-219  . 

....  (869-022-00036-5) . 

16.00 

Jon.  1,  1994 

220-299  . 

....  (869-022-00037-3) . 

28.00 

Jon.  1,  1994 

300499 . 

....  (869-022-00038-1) . 

22.00 

Jon.  1,  1994 

500-599  . 

....  (869-022-00039-0) . 

20.00 

Jon.  1,  1994 

600-End  . 

....  (869-022-00040-3) . 

32.00 

Jon.  1,  1994 

13 . 

....  (869-022-00041-1) . 

30.00 

Jon.  1,  1994 

TWe 

Stock  Number 

Price 

Revision  Date 

14  Parts: 

1-59 . 

....  (869-022-00042-0) . 

32.00 

Jon.  1,  1994 

60-139 . 

....  (869-022-00043-8) . 

26.00 

Jon.  1,  1994 

140-199  . . . 

....  (869-022-00044-6)  .„... 

13.00 

Jon.  1,  1994 

200-1199  . 

....  (869-022-00045-4) . 

23.00 

Jon.  1,  1994 

1200-End . 

....(869-022-00046-2)  . 

16.00 

Jon.  1,  1994 

15  Parts: 

0-299  . 

....  (869-022-00047-1) . 

15.00 

Jon.  1,  1994 

300-799  . 

....  (869-022-00048-4) . 

2600 

Jon.  1, 1994 

800-End  . 

....  (869-022-00049-7) 

23.00 

Jon.  1,  1994 

16  Parts: 

0-149  . 

....  (869-022-00050-1) . 

6.50 

Jon.  1,  1994 

150-999  . 

....  (869-022-00051-9) . 

18.00 

Jon.  1,  1994 

1000-End . 

....  (869-022-00052-7) . 

25.00 

Jon.  1,  1994 

17  Parts: 

1-199  . 

....  (869-019-00054-2) . 

18.00 

Apr.  1,  1993 

200-239  . 

....  (869-019-00055-1) . 

23.00 

June  1,  1993 

24(Knd  . 

....  (869-019-00056-9) . 

30.00 

June  1, 1993 

18  Parts: 

1-149  . .  ..  . 

....  (869-019-00057-7) 

16.00 

19.00 

Apr.  1, 1993 
Apr.  1,  1994 

150-279  _ 

.„.  (869-022-00058-6) . 

*280-399  . . 

.  (869-022-00059-4) . 

13.00 

Apr.  1,  1994 

400-End . . . . 

....  (869-022-00060-8) . 

11.00 

Apr.  1,  1994 

19  Parts: 

1-199  . . 

....  (869-019-00061-5) . 

35.00 

Apr.  1,  1993 

200-End  . 

....  (869-022-00062-4) . 

12.(K) 

Apr.  1,  1994 

20  Parts: 

1-399  . 

....  (869-022-00063-2) _ 

2000 

Apr.  1,  1994 

400-499  . 

....  (869-019^)0064-0) ...... 

31.00 

Apr.  1,  1993 

500-End  . 

....  (8694)22-00065-9) . 

31.00 

Apr.  1,  1994 

21  Parts: 

1-99  . 

....  (869-019-00066-6) . 

15.00 

Apr.  1,  1993 

100-169  . 

....  (869-019-00067-4) . 

21.00 

Apr.  1,  1993 

170-199  . 

....  (869-019-00068-2) . 

20.00 

Apr.  1,  1993 

200-299  . 

....  (869-022-00069-1) . 

7.00 

Apr.  1,  .1994 

300-499  . 

....  (869-019-0007(34) . 

34.00 

Apr.  1,  1993 

-500-599  . 

....  (869-019-00071-2) . 

21.00 

Apr.  1,  1993 

600-799  . 

....  (869-022-00072-1) . 

8.50 

Apr.  1,  1994 

•800-1299  . 

....  (869-022-00073-0) . 

22.00 

Apr.  1,  1994 

1300-End . 

....  (869-022-00074-8) . 

13.00 

Apr.  1,  1994 

22  Parts: 

•1-299  . 

....  (869-022-00075-6) . 

32.00 

Apr.  1,  1994 

300-End  . 

. (8694)22-00076-4) . 

23.00 

Apr.  1,  1994 

23  . 

. (869-019-00077-1) . 

21.00 

Apr.  1,  1993 

24  Parts: 

0-199  . 

....  (869-019-00078-0) . 

38.00 

Apr.  1,  1993 

200-499  . 

....  (8694)19-00079-8) . 

'36.00 

Apr.  1,  1993' 

500-699  . 

....  (869-022-00080-2) . 

20.00 

Apr.  1,  1994 

700-1699  . 

....  (869-019-00081-0) . 

39.00 

Apr.  1,  1993 

•1700-End  . 

....  (869-022-00082-9) . 

17.00 

Apr.  1,  1994 

25 . 

....  (869-0194)0083-6) . 

31.00 

Apr.  1,  1993 

26  Parts: 

§§1.0-1-1.60  . 

....  (869-019-00084-4) . 

21.00 

Apr.  1,  1993 

§§1.61-1.169 . 

....  (869-019-00085-2) . 

37.00 

Apr.  1,  1993 

§§1.170-1.3(» . 

....  (8694)194)0086-1)  ...... 

23.00 

Apr.  1,  1993 

§§1.301-1.400  . 

....  (869-0194)0087-9) . 

21.00 

Apr.  1,  1993 

§§1.401-1.440  . 

....  (869-019-00088-7) . 

31.00 

Apr.  1,  1993 

§§1.441-1.500  . . 

....(869-019-00089-5)  . 

23.00 

Apr.  1,  1993 

§§1.501-1.640  . 

....  (869-019-00090-9) . 

20.00 

Apr.  1,  1993 

*^1.641-1.850  . 

....  (8694)22-00091-8) . 

24.00 

Apr.  1,  1994 

§§1.851-1.907  . 

....  (869-019-00092-5) . 

27.00 

Apr.  1,  1993 

§§1.908-1.1000  . 

....  (869-019-00093-3) . 

26.00 

Apr.  1,  1993 

§§1.1001-1.1400  . 

....  (869-019-00094-1) . 

22.00 

Apr.  1,  1993 

§§  1.1401-End  . 

....  (869-0194)0095-0) . 

31.00 

Apr.  1,  1993 

•2-29 . 

....  (869-022-00096-9) . 

24.00 

Apr.  1,  1994 

30-39  . 

....  (869-019-00097-6) . 

18.00 

Apr.  1,  1993 

40^9  . 

....  (869-019-00098-4) . 

13.00 

Apr.  1,  1993 

50-299  . 

....  (869-019-00099-2) . 

13.00 

Apr.  1,  1993 

300-499  . 

....  (869-017-00100-0) . 

23.00 

Apr.  1,  1993 

,  500-599  . 

....  (869-022-00101-9) . 

6.00 

-•Apr.  1,  1990 
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Titie 

Stock  Number 

Price 

Revision  Date 

600-Encl  . 

(869-019-00102-6)  .... 

8.00 

Apr.  1,  1993 

27  Parts: 

1-199  . 

(869-019-00103-4) .... 

.  37.00 

Apr.  1, 

1993 

200-End  . 

(869-022-00104-3) .... 

.  13.00 

Apr.  1, 

1994 

28  Parts: . 

1*42  . 

(869-019-00105-1)  .... 

.  27.00 

July  1. 

1993 

43-end . 

(869-019-00106-9)  .... 

.  21.00 

July  1, 

1993 

29  Parts: 

0-99 . 

(869-019-00107-7)  .... 

.  21.00 

July  1, 

1993 

10(M99 . 

(869-019-00108-5)  .... 

9.50 

July  1, 

1993 

500-899  . 

(869-019-00109-3) .... 

.  36.00 

July  1, 

1993 

900-1899  . 

(869-019-00110-7) .... 

.  17.00 

July  1, 

1993 

1909-1910  (§§1901.1  to 
1910.999) . 

(869-019-00111-5) .... 

.  31.00 

July  1, 

1993 

1910  (§§  1910.1000  to 
end) . 

(869-019-00112-3) .... 

.  21.00 

July  1, 

1993 

1911-1925  . 

(869-0194)0113-1) .... 

.  22.00 

July  1, 

1993 

1926  . 

(869-019-00114-0) .... 

.  33.00 

July  1, 

1993 

1927-End . 

(869-019-00115-8) .... 

.  36.00 

July  1, 

1993 

30  Parts: 

1-199  . 

(869-019-00116-6) .... 

.  27.00 

July  1, 

1993 

200-699  . 

(869-019-00117-4) .... 

.  20.00 

July  1, 

1993 

700-End  . 

(869-019-00118-2)  .... 

.  27.00 

July  1, 

1993 

31  Parts: 

0-199  . 

(869-019-00119-1)  .... 

.  18.00 

July  1, 

1993 

200-End  . 

(869-019-00120-4)  .... 

.  29.00 

July  1, 

1993 

32  Parts: 

1-39,  Vol.  1 . 

..  15.00 

2July  1, 

1984 

1-39,  Vol.  11 . 

..  19.00 

2July  1, 

1984 

1-39,  Vol.  Ill . 

..  18.00 

2July  1, 

1984 

1-190  . 

(869-019-00121-2)  .... 

.  30.00 

July  1, 

1993 

191-399  . 

(869-019-00122-1)  .... 

.  36.00 

July  1, 

1993 

400-629  . 

(869-019-00123-9)  .... 

.  26.00 

July  1, 

1993 

630-699  . 

(869-019-00124-7)  .... 

.  14.00 

sjuly  1, 

1991 

700-799  . 

(869-019-00125-5)  .... 

.  21.00 

July  1, 

1993 

800-End  . 

(869-019-00126-3) .... 

.  22.(K) 

July  1, 

1993 

33  Parts: 

1-124  . 

(8694)19-00127-1)  .... 

.  20.00 

July  1, 

1993 

125-199  . 

(869-0194)012&-0)  .... 

.  25.00 

July  1, 

1993 

200-End  . 

(869-019-00129-8)  .... 

.  24.00 

July  1, 

1993 

34  Parts: 

1-299  . 

(869-019-00130-1)  .... 

.  27.00 

July  1, 

1993 

300-399  . 

(869-0194)01314))  .... 

.  20.00 

July  1, 

1993 

400-End  . 

(8694)19-00132-8)  .... 

.  37.00 

July  1, 

1993 

35 . 

(869-019-00133-6)  .... 

.  12.00 

July  1, 

1993 

36  Parts: 

1-199  . 

(869-019-00134-4)  .... 

.  16.00 

July  1, 

1993 

200-End  . . 

(869-0194)0135-2)  .... 

.  35.(M) 

July  1, 

1993 

37  . 

(869-019-00136-1)  .... 

.  20.00 

July  1, 

1993 

38  Parts: 

0-17  . 

(869-019-00137-9)  .... 

.  31.00 

July  1, 

1993 

18-End  . 

(869-019-00138-7)  .... 

.  30.00 

July  1, 

1993 

39  . 

(869-019-00139-5)  .... 

.  17.00 

July  1, 

1993 

40  Parts: 

1-51  . 

(869-019-00140-9)  .... 

.  39.00 

July  1, 

1993 

52  . 

(869-019-00141-7) .... 

.  37.00 

July  1, 

1993 

53-59  . 

(869-019-00142-5)  .... 

.  11.00 

July  1, 

1993 

60  . 

(869-019-00143-3)  .... 

.  35.00 

July  1, 

1993 

61-80  . 

(869-019-00144-1) .... 

.  29.00 

July  1, 

1993 

81-85  . 

(869-019-00145-0)  .... 

.  21.00 

July  1, 

1993 

86-99  . 

(8694)19-00146-8) .... 

.  39.00 

July  1, 

1993 

100-149  . 

(869-019-00147-6) .... 

.  36.00 

July  1, 

1993 

150-189  . 

(869-019-00148-4) .... 

.  24.00 

July  1, 

1993 

190-259  . 

(869-019-00149-2) .... 

.  17.00 

July  1, 

1993 

260-299  . 

(8694)194)0150-6) .... 

.  39.00 

July  1, 

1993 

300-399  . 

(8694)19-00151-4)  .... 

.  18.00 

July  1, 

1993 

40(M24 . 

(869-019-00152-2) .... 

.  27.00 

July  1, 

1993 

425-699  . 

(8694)19-00153-1)  .... 

.  28.00 

July  1, 

1993 

700-789  . 

(869-019-00154-9)  .... 

.  26.00 

July  1, 

1993 

Title 

Stock  Number 

Price 

Revision  Date 

790-End  . 

,  (869-019-00155-7) . 

26.00 

July  1,  1993 

41  Chapters: 

1, 1-1  to  1-10 . 

13.00 

3July  1, 1984 

1,1-11  to  Appendix,  2  (2  Reserved) . . 

13.00 

5July  1, 1984 

3-6 . 

1400 

ajuly  1, 1984 

7  . . 

600 

3  Ink/  1  lOft/t 

8  . 

4  50 

3  iiiK/  1  lOftil 

9 . 

1300 

3  hrfu  1  10A/I 

10-17  . 

950 

3  liriu  1 

18,  Vol.  1,  Ports  1-5  . 

1300 

5July  1,  1984 

18,  Vol.  II,  Ports  6-19 

13.00 

3July  1,  1984 

18,  Vol.  Ill,  Ports  20-52  .. 

13.00 

5July  1,  1984 

19-100  . 

1300 

3  Ink/  1  lOA^ 

1-100  . 

.  (869-019-00156-5) . 

10.00 

July  1, 1993 

101  . 

.  (869-019-00157-3) . 

30.00 

July  1, 1993 

102-200  . 

,(869-019-00158-1) . 

11.00 

sjuly  1,  1991 

201-End  . . . 

,  (869-019-00159-0) . 

12.00 

July  1,  1993 

42  Parts: 

1-399  . 

.  (869-019-001603) . 

24.00 

Oct.  1,  1993 

40(M29 . 

,  (869-019-00161-1) . 

25.00 

Oct.  1,  1993 

430-End  . 

.  (869-019-00162-0) . 

36.00 

Oct.  1,  1993 

43  Parts: 

1-999  . 

,  (869-019-00163-8) . 

,  23.00 

Oct.  1,  1993 

1000-3999  . 

.  (869-019-00164-6) . 

,  32.00 

Oct.  1,  1993 

4000-End . 

.  (869-019-001664) . 

,  14.00 

Oct.  1,  1993 

44  . 

,  (869-019-00166-2) . 

.  27.00 

Oct.  1,  1993 

45  Parts: 

1-199  . 

.  (869-019-00167-1) . 

22.00 

Oct.  1,  1993 

200499 . 

,  (869-019-00168-9) . 

15.00 

Oct.  1,  1993 

500-1199  . 

.  (869-019-00169-7) . 

.  30.00 

Oct.  1,  1993 

1200-End . 

(869-019-00170-1)  . 

.  22.00 

Oct.  1,  1993 

46  Parts: 

1-40 . 

.(869-019-00171-9) . 

18.00 

Oct.  1,  1993 

41-69  . 

(869-019-00172-7) . 

16.00 

Oct.  1,  1993 

70-89  . 

(869-019-00173-5) . 

8.50 

Oct.  1,  1993 

90-139  . 

.  (869-019-00174-3) 

15.00 

Oct.  1,  1993 

140-155  . 

,(869-019-00175-1) . 

12.00 

Oct.  1,  1993 

156-165  . 

,  (869-019-001 76^)) . 

17.00 

Oct.  1,  1993 

166-199  . 

,  (869-019-00177-8) . 

17.00 

Oct.  1,  1993 

200499 . 

(869-019-001784) . 

20.00 

Oct.  1,  1993 

500-End  . 

,(869-019-001794) . 

15.00 

Oct.  1,  1993 

47  Parts: 

0-19  . 

,  (869-019-00180-8) . 

24.00 

Oct.  1,  1993 

20-39  . 

,  (869-019-00181-6) . 

24.00 

Oct.  1,  1993 

4069  . 

,  (869-019-001824) . 

14.00 

Oct.  1,  1993 

7079  . 

,  (869-019-00183-2) . 

23.00 

Oct.  1,  1993 

80-End  . 

(869-019-00184-1)  . 

26.00 

Oct.  1,  1993 

48  Chapters: 

1  (Parts  1-51)  . 

,  (869-019-00185-9) . 

36.00 

Oct.  1,  1993 

1  (Parts  52-99)  . 

,  (869-019-00186-7) . 

23.00 

Oct.  1,  1993 

2  (Parts  201-251) . 

,  (869-019-00187-5)' . 

16.00 

Oct.  1,  1993 

2  (Parts  252-299) . 

,  (869-019-00188-3) . 

12.00 

Oct.  1,  1993 

3-6 . 

,  (869-019-00189-1) . 

23.00 

Oct.  1,  1993 

7-14 . 

,  (869-019-00190-5) . 

31.00 

Oct.  1,  1993 

15-28  . 

,  (869-019-00191-3) . 

31.00 

Oct.  1,  1993 

29-End  . 

(869-019-00192-1)  . 

17.00 

Oct.  1,  1993 

49  Parts: 

1-99 . 

,  (869-019-00193-0) . 

23.00 

Oct.  1,  1993 

100177  . 

,  (869-019-00194-8) . 

30.00 

Oct.  1,  1993 

178-199  . 

,  (869-019-00195-6) . 

20.00 

Oct.  1,  1993 

200399 . 

,  (869-019-001964) . 

27.00 

Oct.  1,  1993 

400-999  . 

(869419-00197-2) . 

33.00 

Oct.  1,  1993 

10001199  . 

(869-019-00198-1)  . 

18.00 

Oct.  1,  1993 

1200-End . 

(869-0 19-nntOOuO)  . 

22.00 

Oct.  1,  1993 

50  Parts: 

1-199  . 

,  (869-019-00200-6) . 

20.00 

Oct.  1,  1993 

200-599  . 

(869-019-002014) . 

21.00 

Oct.  1,  1993 

600-End  . . . 

(869-019-00202-2)  . 

22.00 

Oct.  1,  1993 

CFR  Index  and  Findings 

Aids . 

(869-022-00053-5)  . 

38.00 

Jan.  1, 1994 
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Tide  Stock  Number 

F>rfce 

Revision  Date 

Complete  1994  CFR  set . 

-  829.00 

1994 

Microfche  CFR  Edition; 

Complete  set  (one-time  moHing) . 

. .  188.00 

1991 

Complete  set  (one-time  mailing) . 

.  188.00 

1992 

Complete  set  (one-time  mailing) . 

. .  223.00 

1993 

Subscription  (mailed  os  issued)  . 

.  244.00 

1994 

InrSviduol  copies . 

. .  2J00 

1994 

'Because  Title  3  is  an  ann«x]l  corr^atation,  this  volume  and  all  previous  volumes 
should  be  retained  os  a  permorrent  refererKe  source. 

*The  July  1,  1985  edition  ot  32  CFR  Parts  1-189  contains  a  note  only  lor 
Parts  1-39  inclusive.  For  the  fiM  text  ot  the  Delense  Acquisition  Regi^crtions 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  os  of  July  1, 1984,  containing 
those  ports. 

*The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  or^y 
for  Chapters  I  to  49  inclusive.  Fa  the  fuH  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  os  of  July  1, 
1984  coniainir^g  those  chapters. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Mar.  31,  1994.  The  CFR  volume  issu^  AprI  I,  1990,  should  be 
retained 

^No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1, 1991  to  June  30,  1993.  The  CFR  volume  iSMed  July  1, 1991,  should  be  retained 

*No  omerxlments  to  this  volume  were  promutgoled  during  the  period  January 
1,  1993  to  December  31,  1993.  The  CFR  volume  issued  January  T,  T993,  should 
be  retained. 
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